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PUBLISHERS'  NOTE  TO  SECOND  EDITION. 


The  present  edition  was  the  author's  last  work  before 
his  sudden  death,  the  proofs  having  been  returned  by  him 
to  the  printer  only  a  fe^^  days  before  he  died. 

The  text  has  been  thoroughly  revised,  resulting  in  many 
changes  and  additions  in  accordance  with  the  latest  stat- 
utes of  the  various  States  and  the  decisions  of  the  Courts. 
Over  two  thousand  additional  cases  are  cited,  and  the 
Appendix,  embodying  the  English  Statute  of  Limitations, 
as  well  as  those  of  all  the  States  and  Territories,  has  been 
thoroughly  revised.  It  was  the  author's  aim  throughout 
to  make  his  references  to  the  latest  Revision  or  Code,  and 
in  each  case  the  subsequent  laws  have  been  examined  to 
bring  the  Statutes  down  to  date  as  far  as  published. 

The  success  of  the  first  edition  in  1882,  and  the  impor- 
tant changes  in  the  Statutes  of  Limitations  enacted  within 
the  last  ten  years,  encouraged  the  author  and  his  publishers 
to  hope  for  the  same  favorable  reception  for  the  present 
edition  as  was  accorded  to  the  first. 


PREFACE. 


The  radical  changes  wrought  in  the  statutes  of  limita- 
tions in  the  several  States  of  this  country  within  the  last 
twenty  years,  and  in  the  theories  applicable  thereto, 
render  a  new  work  adapted  to  the  present  condition  of 
the  statutes  indispensable. 

I  have  endeavored  to  bring  together  in  one  volume  all 
that  is  material  upon  the  subject     In  order  to  do  so  I 
have  been  compelled  to  precipitate  much  matter  into  the 
notes,  which  would  properly  have  found  a  place  in  the 
text;  but  this  method  will  be  found  to  detract  from  the  sym- 
metry of  the  work,  rather  than  its  usefulness,  as  the  index 
is  very  full,  and  covers  the  notes  as  well  as  the  text.     I 
have  not  attempted  to  cite  all  the  cases  involving  questions 
of  the  application  or  construction  of  these  statutes,  as  they 
are  quite  too  numerous,  but  have  endeavored  to  give  all 
which  involve  difficult  questions,  and  such  as  are  authori- 
tative.    I  have  given  in  the  Appendix  the  English  Stat- 
utes of  Limitations,  as  well  as  those  of  all  the  States  of  this 
country,  and  of  all  the  Territories,  so  far  as  their  statutes 
were  accessible  to  me.     These  statutes  will  be  found  reli- 
able, and  to  cover  all  legislation  in  the  several  States  upon 
the  matter  of  general  limitations  to  date;  and  I  have  made 
arrangements  to  have  printed  upon  slips  (which  can  readily 
be  pasted  into  the  Appendix),  such  changes  in  or  amend- 
ments to  the  several  statutes  as  may  be  made  from  time 
to  time,  which  will  be  furnished  gratuitously  to  any  mem- 


VI  PBEFAOE. 

ber  of  the  profession  who  purchases  a  copy  of  the  work, 
who  will  forward  his  address  to  the  publishers,  so  that 
the  exact  state  of  the  statutory  law  may  at  all  times  be 
represented  by  the  Appendix. 

In  a  work  of  this  character,  predicated  entirely  upon 
statutes,  and  the  law  growing  out  of  their  application  and 
construction,  and  involving  the  examination  of  such  a  large 
number  of  cases,  it  would  not  be  strange  if  some  errors 
have  crept  into  it;  and  if  any  are  discovered,  however 
slight,  I  would  be  very  glad  to  have  my  attention  called 
thereto,  that  they  may  be  corrected  in  any  future  editions. 
I  have  given  the  gist  of  a  great  number  of  cases  both  in 
the  text  and  notes,  and  have  endeavored  to  make  the  work 
as  useful  as  is  possible,  in  the  space  allotted  me,  to  that 
class  of  lawyers  to  whom  a  complete  library  of  the  reports 
is  not  accessible. 

H.  G.  WOOD. 

Boston,  Nov.  Ist,  1882. 
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CHAPTER  I. 


What  arb  —  History  of  —  General  Rules. 


Sec.  1.  What  are  Statutes  of  Limitation. 
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Sec.  1.  What  are.  —  Statutes  of  limitation  are  such  legislative  en- 
actments as  prescribe  the  peiiods  within  which  actions  maj"  be  brought 
upon  certain  claims,  or  within  which  certain  rights  ma}'  be  enforced ; 
and  those  statutes  which  merely  restrict  a  statutory  or  other  right  do 
not  come  under  this  head,  but  rather  are  in  the  nature  of  conditions 
put  by  the  law  upon  the  right  given.  Thus,  a  statute  that  prescribes 
the  term  of  court  at  which  an  indorsee  of  a  note  is  required  to  sue  the 
maker  in  order  to  hold  the  indorser  liable,^  or  the  time  within  which 


1  McDaniel  r.  Dougherty,  42  Ala.  506 ; 
Davidson  v,  Petticolas,  84  Tex.  27.  "  Stat- 
utes of  limitations/*  says  the  court  in  Elder 
V.  Bradley,  2  Sneed  (Tenn.),  247,  **  are  rig- 
orous rules  the  enactment  of  which  public 
policy  demanded."  They  differ  essentiidly 
from  the  civil-law  doctrine  of  prescription, 
as  they  act  simply  upon  and  defeat  the 
remedy  ;  while  the  latter  defeat  the  right 
itsell     BiUings  v.  Hall,  7  Cal.  1.     But 
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instances  often  arise  where  these  statutes 
not  only  defeat  the  remedy  for  the  recov- 
ery of  personal  property,  but  also  act  upon 
the  title,  and  defeat  the  rights  of  the  party 
against  whom  it  has  run,  so  as  to  divest 
him  of  the  title  thereto  in  any  jurisdiction. 
Sims  V.  Canfield,  2  Ala.  555 ;  Fears  v. 
Sykes,  85  Miss.  633 ;  Newcombe  v.  Leavitt, 
22  Ala.  681 ;  Winbum  v,  Cochran,  9  Tex. 
128.. 
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writs  of  error  shall  be  brought,^  or  a  statute  which  fixes  the  time  within 
which  lands  sold  on  execution  may  be  redeemed/  or  within  which  a 
judgment  or  other  lien  shall  be  enforced,'  or  which  merely  postpones  a 
claim  unless  enforced  within  a  certain  time/  or  which  provides  that 
a  certain  class  of  evidence  shall  be  admissible  if  action  is  brought  within 
a  certain  time,^ — are  not  statutes  of  limitation  within  the  legal  sense 
of  the  term,  and  consequently  are  not  affected  by  any  act  suspending, 
extending,  or  repealing  such  statutes.  But  statutes  which  provide  that 
no  action  shall  be  brought,  or  right  enforced,  unless  brought  or  enforced 
within  a  certain  time,  are  statutes  of  limitations,  although  they  merely 
act  upon  the  remedy,  and  do  not  extinguish  the  claim/    In  other  words, 

1  Pace  V,  Hollaran,  31  Tex.  858  ;  Trim  <  Horton  v,  Clark,  40  Ga.  412 ;   Mc- 
t;.  McPherson,  7  Coldw.  (Teun. )  15.     In  Millar  v.  Werner,  35  Tex.  419. 
Georgia,  it  is  provided  by  §  3525  of  the  In  Stillwell  v.  Coons,  122  N.  Y.   242, 
Revised  Code  that,  when  any  person  has  the  phdntiff,  as  superintendent  of  the  poor 
bona  fide  and  for  a  valuable  consideration  of  the  county  of  S.,  after  receiving  notice 
purchased  real  or  personal  property,  and  from  the  overseer  of  the  .poor  of  the  town 
has  been  in  possession  of  such  real  prop-  of  T.,  that  he  had  given  temporary  relief 
erty  for  four  years  and  of  such  personal  to  one  H.  a  pauper,  who  had  formerly 
property  for  two  years,  the  same  shall  be  resided  in  the    town  of  B.   in  another 
discharged  from  the  lien  of  any  judgment  county,  with  a  statement  of  the  circum^ 
against  the  person  from  whom  he  pur-  stances  of  the  case,   believing  that   the 
chased ;  and  this  is  held  not  a  statute  of  removal  of  H.,  to  the  town  of  T.,  was 
limitations,  but  rather  a  condition  put  by  prohibited  by  the  Revised  Statutes  mailed 
law  upon  the  lien  of  the  judgment,  like  to  the  defendant,  the  overseer  of  the  poor 
the  duty  of  recording  a  mortgage,  and  con-  of  the  town  of  B.,  a  notice  of  the  removal, 
sequently  that  it  does  not  come  within  with  a  requesft  that  he  provide  for   the 
the  purview  of  a  statute  suspending  tem-  relief  and  support  of  H.,  within  the  thirty 
porarily  all  statutes  of  limitation.    And  in  days  prescribed   by  the   statute.      After 
Tennessee  a  similar  doctrine  was  held  in  service  of  notice  the  phiintiff  received  an 
reference  to  a  statute  which  allows  a  party  answer  from  C.  denying  unequivocally, 
to  whom  land  has  been  sold  on  execution  but  not  in  the  words  of  the  statute,  that 
to  redeem  the   same  within  two   years.  H.  was  a  pauper  while  he  lived  in  hia 
Reynolds  v.  Baker,  6  Coldw.  (Tenn.)  221.  county,  and  denying  any  liability  for  hia 
So,  also,  in  Texas,  a  statute  providing  that  support     These  transactions  were  prior  to 
a  creditor  of  a  deceased  person  must  pre-  the  amendment  to  the  provisions  of  the 
sent  his  claim  against  the  estate  within  Revised  Statutes  in  reference  to  the  re- 
twelve  months,  or  it  will  be  postponed  un-  moval  of  paupera  from  one  town  to  an- 
til  all  the  claims  which  were  presented  other.     More  than  six  months  after  receipt 
within  that  time  have  been  fully  paid,  was  of  an  answer,  this  action  to  recover  for 
held  not  a  statute  of  limitations,  but  rather  such  support  was  commenced.      It  waa 
a  condition  imposed  upon  the  creditor,  held  that  as  the  action  was  not  commenced 
Chandler  ».  Westfall,  80  Tex.  475  ;  Ryan  within  three  months  after  receiving  the  de- 
V.  Flint,  id.  382.  fendant's  denial  of  liability,  it  was  barred 
s  Reynolds  v.  Baker,  6  Coldw.  (Tenn.)  by  the  statute.    Also,  that  the  denial  of 
221.  liability  was  sufficient ;  that  it  waa  not 
^  Battle  V.  Shivers,  89  Ga.  405  ;  Chap-  necessary  it  should  follow  the  language  of 
man  v.  Aken,  id.  847  ;  Darly  v,  IsbeU  the  statute, 
id.  342.  In  re  Will  of  Gouraud,  96  N.  Y.  256,  it 

*  Chandler  v.  Westfall,  30  Tex.  475;  was  held  that  in  proceedings  taken  under 
Ryan  v.  Flint,  id.  382.  the  statute  for  the  revocation  of  the   pro- 

*  Neville  r.  Northcutt,  7  Coldw.  (Tenn.)  bate  of  a  will  of  personal  property,  the 
294.  contestant  is  not  confined  to  matters  which 
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statates  which  destroy  a  remedy  or  a  right  unless  enforced  within  a 
certain  specified  period  are  statutes  of  limitation,  and  those  which 
merely  suspend  a  remedy  or  right  unless  enforced  within  a  certain  time 
are  not  statutes  of  limitation  in  any  sense. 

At  the  common  law  there  was  no  limitation  as  to  the  time  within 
which  an  action  might  be  brought.  But  courts  of  equity,  recognizing 
the  injustice  of  enforcing  stale  demands,  adopted  a  rule  that  in  all  cases 
the  payment  of  a  bond  or  other  specialty  would  be  presumed  after 
the  period  of  twenty  years,  and  courts  of  law  adopted  the  same 
role.* 

This  presumption  of  payment  existed  independently  of  any  statute, 
and  differs  in  many  respects  in  its  effect  from  the  statutorj'  limitation. 
In  a  Pennsylvania  case,'  Mr.  Justice  Clark  says :  '^  This  presumption 
is  an  established  rule  of  the  law  derived  by  analogy  from  the  English 
statute  of  limitations.  It  originated  in  equity  and  was  afterwards  en- 
grafted into  the  common  law,  and  has  since  been  steadily  maintained. 
It  is  not,  like  the  statute  of  limitations,  a  bar  to  the  action  on  the 
original  contract,  therefore  a  new  promise  is  not  necessar}''  to  sustain 
the  suit.  Any  competent  evidence  which  tends  to  show  that  the  debt 
is  unpaid  is  admissible  for  that  purpose.  The  evidence  made  consists 
of  the  defendant's  admissions  made  to  the  creditor  himself,  or  to  his 
agent,  or  even  to  a  stranger,  but  an  admission  will  not  be  as  readily 
implied  from  langu2^e  casuall}'  addressed  to  a  stranger,  as  when  ad- 
dressed to  the  creditor  in  reply  to  a  demand  for  the  debt.  It  is  of  no 
consequence  that  the  admission  of  non-payment  is  accompanied  b}'  the 
refusal  to  p&y.  The  action  is  not  founded  upon  a  new  promise,  but 
upon  the  original  indebtedness.  The  question  as  against  the  presump- 
tion, is  whether  or  not  the  debt  is  in  fact  unpaid." 

This  presumption  of  payment  may  be  overcome  by  evidence 
which  would  be  wholly  insufficient  as  against  the  general  statute 
of  limitations,'  as  if  non-payment  is  established  by  an  admission 
of  the  indebtedness,  although  such  admission  is  accompanied  by 
refusal  to  pay  and  denial  of  liability  to  pay,  yet  the  presumption  is 
defeated.^ 

were  not  iiiye8tif;Bt«d  and  tried  when  the  the  fonn  prescribed  is  required  to  be  filed 

will  was  admitted  to  probate,    but  the  within  the  year,  Instead  of  allegations, 
whole  case  is  left  open,  and  he  has  the         ^  Bean  v.  Tonnele,  94  N.  Y.  381. 
right  to  have  the  questions  then  litigated         *  Gregory    v.   Com,,    121    Peun.  611. 
and  determined  tried,  the  same  as  if  no         '  Walker    v,     Robinson,     136    Mass. 

adjudication  had  been  had  thereon.  2S0. 

To  bring  the  case  within  the  one  year's         ^  Bentley's  Appeal,  99  Penn.  St.  500;  and 

limit  fixed  by  said  statute  it  was  not  b^  Shubrick  v.  Adams,  20  S.  C.  49,  where 

essential  to  haye  a  citation  issued  within  it  is  held  that  in  order  to  overcome  this 

the  year ;  it  was  sufficient  if  the  requisite  presumption   the  evidence  must  be  of  a 

aMe^tions  were  filed  with  the  surrogate  character  sufficient  to  overcome  the  statu- 

within  that  time.    The  rule  is  the  same  tory  bar. 
under  the  code  except  that  a  petition  in 
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In  a  PeDDSjlvania  case,^  Mb.  Justice  Stbong,  after  commenting  on 
the  essential  difference  between  this  presumption  and  the  statutorj 
bar,  says:  '*  The  latter  [the  statute]  is  removed  b}'  nothing  less  than 
a  new  promise  to  pay  or  an  acknowledgment  consistent  with  such  a 
promise.  The  presumption  is  rebutted,  or  to  speak  more  accurate!}', 
does  not  arise  where  there  is  affirmative  proof  beyond  that  furnished 
by  tlie  specialty  itself  that  the  debt  has  not  been  paid,  or  where 
there  are  circumstances  that  sufficiently  account  for  the  delay  of  the 
cTeditor." 

Sec.  2.  History  and  Origin  of.  The  law  relating  to  the  limitation 
of  actions,  so  far  as  questions  of  title  or  contract  are  concerned,  is  merely 
the  creation  of  statute.  At  the  common  law  there  was  no  limit  to  the 
time  within  which  an  action  might  be  brought,  except  in  the  single 
instance  of  a  fine,  with  proclamations.^  But  in  the  case  of  torts  the 
maxim, ''  actio  personalis  moritur  cum  persona,"  applied,  and  therefore 
were  only  limited  by  the  duration  of  the  life  of  either  part}'.    The  want 

1  Read  v.  Read,  46  Penn.  St.  239.  garded  as  absolutely  extiDgoished,  it  was 

'  In  the  instance  of  a  fine  with  procla-  ifoand  necessary  for  the  protection  of  trade 

niations,  tlie  tinie  within  which  a  stranger  and  commerce,  as  well  as  of  the  rights  of 

might  make  a  claim  was  limited  to  a  year  parties  generally,  to  fix  such  period  by 

and  a  duy  thereafter,  and  by  Stat.  82  Hen.  statute.     These  statutes  afiect  only  the 

VIII.  c.  2,  this  was  enlarged  to  five  years,  remedy.    They  go  "  ad  litis  ordinationem," 

Co.  Lilt.  26  a.     As  to  the  statement  that  and  not  *'  ad  litis  decisionem,"  in  a  just 

this  was  the  only  limitation  at  common  judicial  sense.     Tlieir  object  is  to  fix  a 

law,  see  Bhiushard,  4.     The  statement  of  certain  period  within  which  action  may  be 

Bii ACTON*  to  the  contrary,    **omnes  ac-  brought,  whether  by  citizens  or  foreigners, 

tiones    in    mundo    infra   certa   tempora  and  thus  enable   debtors  to  enjoy  a  re- 

habent  liniitationem,"  Jjib.  2,  fol.  52,  is  pose  from  stale  demands.     They  are  now 

extremely  doubtful.     As  one  author  ex-  generally  regarded    with    favor,   and   as 

presses  it,  "  as  doubtful  as  the  Latinity."  being   in    the  interest    of   justice,   and 

Banning  on  Limitations,  1.    Lord  Coke  for  the   prevention    of   fraud,   by   com- 

says  that  the  limitation  of  actions  was  by  peUing  parties  to  bring  their  actions  be- 

force  of  various  statutes.     Co.  Litt.  115  ;  fore  the  proofs  for  or  against  their  claims 

2  Int.  95;  4  Coke,  10;  5  Bacon's  Abr.  461;  are  lost.     Story  on  Conflict  of  Laws,  sec. 

Spelm's  Glossary,  32.     And  such  seems  to  576. 

be  the  generally  accepted  idea  both  of  text-        United  States  v.  Thompson,  98  U.  S. 

writers,    Banning   on    Limitations,    1-8,  486  ;  Bean-   v.  Tonnele,   94  N.  Y.  381 ; 

and  tlio  coui-ts,  Wall  v.  Robson,  2  N.  &  Black  v.  Piatt,  &c.  Coal  Co.,  85  Ala.  504  ; 

McCord  (S.  C).  499;  People  v.  Gilbert,  Hamson  v.  Heflin,  54  Ala.  552;  Gi-egory 

18  Johns.  (N.  Y.)  227;  Wilcox  v.  Finch,  v.  Com.,   121   Penn.   St.    611  ;  Runner's 

20  id.  475.     The  lapse  of  time,  as  twenty  Appeal,  121  id.  649  ;  Breneman's  Appeal, 

years,  without  the  institution  of  legal  pro-  121  id.  641 ;  Porter  v.  Nelson,  121  id.  628  ; 

ceediiigs  for  the  recovery  of  a  debt,  was  Lash  v,  VonNida,  109  id.    207 ;    Hays' 

held  to  afford  a  strong  prima  facie  pre-  Appeal,  113  id.  380 ;  In  re  Neilley,  95  N. 

sumption  of  payment,  or  that  the  cause  of  Y.  382  ;  Wells  v.  Washington,  6  Munf. 

action  had  been  satisfied.     Bracton,  lib.  2,  (Va.)   532 ;   Kriss  v.   Kriss,  28   W.  Va. 

fol.  282,  says:    '*  Omnia  querela  et  actio  388;  Tucker  v.   Baker,   94  N.   C.    162  ; 

injuriarum   limitata  est  infra  certa  tem-  Buie  v,  Buie,  2  Ired.  (N.  C.)  87;  Walker 

pora."    And  also  see  2  lust.  95.     As,  how-  v.  Bobinson,  136  Mass.  280  ;  Van  Rens- 

ever,   no  precise  time  was  fixed  at  the  selaer  t*.   Livingston,  12  Wend.  (N.  Y.j 

common  law  when  a  claim  should  be  re-  490. 
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of  a  limitation  was  supplied,  in  a  measure,  by  a  doubtful  doctrine  of 
presumption,^  and  also  by  the  trial  by  wager  of  law,  which  is  believed 

^  At  the  common  law  a  presumption  battery  or  wounding,  imprisonment,  or 
was  raised  from  the  non-payment  of  a  debt  any  of  them,  within  one  year  next  after 
for  twenty  years,  that  it  had  been  paid,  the  end  of  this  present  session  of  Parlia- 
throwing  the  burden  of  establishing  non-  ment,  or  within  four  years  next  after  the 
payment  upon  the  party  seeking  to  enforce  cause  of  such  actions  and  not  after ;  and 
it ;  and  this  presumption  still  exists,  not-  the  said  actions  upon  the  case  for  word», 
withstanding  the  statutes  of  limitations,  within  one  year  next  after  the  end  of  this 
Carr  v.  Dings,  54  Mo.  96.  Lord  Ellen-  present  session  of  Parliament,  or  within 
BoaouQH,  in  Williams  v,  Jones,  13  East,  two  years  next  after  the  words  spoken  and 
449.  The  right  of  action  descended  to  the  not  after."  Sees.  4  and  7  of  the  act  are 
plaintiff's  representative,  against  the  repre-  as  follows :  "4.  And  nevertheless,  be  it 
aentative  of  the  defendant,  for  an  unlimited  enacted,  That  if  in  any  the  said  actions  or 
time.  Banning  on  Limitations,  10.  But  suits  judgment  be  given  for  the  plaintiff, 
in  actions  for  torts,  the  rule  adio  per-  and  the  same  be  reversed  by  error,  or  a 
aoncUismoriiur  cum  persona 'pTeY&i\ed;9nd  verdict  pass  for  the  plaintiff,  and  upon 
on  the  death  of  either  party,  not  only  an  matter  alleged  in  arrest  of  judgment,  the 
action,  but  all  right  of  action,  died  with  judgment  be  given  against  the  plaintiff, 
the  person ;  and  such  is  now  the  rule,  ex-  that  he  take  nothing  by  his  plaint,  writ, 
cept  in  so  far  as  the  right  is  saved  by  stat-  or  bill,  or  if  any  the  said  actions  shall  be 
nte.  To  remedy  this  evil  (for  it  really  was  brought  by  original,  and  the  defendant 
so),  the  statute  of  21  James  I.  c.  16,  was  therein  be  outlawed,  and  shall  after  reverse 
passed,  limiting  the  time  within  which  the  outlawry,  that  in  all  such  cases  the 
actions  arising  out  of  contracts,  and  a  cer-  party  plaintiff,  his  heirs,  executors,  or 
tain  class  of  torts,  should  be  brought,  administrators,  as  the  case  shall  require. 
The  third  section  of  this  act  is  as  follows  :  may  commence  a  new  action  or  suit  from 
"  All  actions  of  qtuire  clausum  fregit,  all  time  to  time  within  a  year  after  such  judg- 
actions  of  trespass,  detinue,  action  sur  ment  reversed,  or  such  judgment  given 
troveTt  and  replevin  for  taking  away  of  against  the  plaintiff,  or  outlawry  reversed, 
goods  and  cattle,  all  actions  of  account,  and  not  after.  7.  Provided  nevertheless, 
and  npon  the  case  other  than  such  accounts  and  be  it  further  enacted.  That  if  any  per- 
as  concern  the  trade  of  merchandise  be-  son  or  persons  that  is,  or  shall  be  entitled 
tween  merchant  and  merchant,  their  fac-  to  any  such  action  of  trespass,  detinue, 
tors  or  servants ;  all  actions  of  debt  action  sur  trover,  replevin,  actions  of 
grounded  npon  any  lending  or  contract  account,  actions  of  debt,  actions  of  tres- 
without  specialty ;  all  actions  of  debt  for  pass,  for  assault,  menace,  battery,  wound- 
arrearages  of  rent,  and- all  actions  of  as-  ing  or  imprisonment,  actions  upon  the 
sault,  menace,  battery,  wounding,  or  im-  case  for  words  be,  or  shall  be,  at  the  time 
prisonment,  or  any  of  them,  which  shall  of  any  such  cause  of  action,  given  or  ac- 
be  sued  or  brought  at  any  time  after  the  crued,  fallen  or  come  within  the  age  of 
end  of  this  present  session  of  Parliamerit,  twenty-one  years,  feme  covert,  non  compos 
shall  be  commenced  and  sued  within  the  mentis,  imprisoned,  or  beyond  the  seas, 
time  and  limitation  hereafter  expressed,  that  then  such  person  or  persons  shall  be 
and  not  after ;  (that  is  to  say),  the  said  at  liberty  to  bring  the  same  actions  so  as 
actions  upon  the  case  (other  than  for  slan-  they  take  the  same  within  such  times  as 
der),  and  the  said  actions  for  trespass,  debt,  are  before  limited  after  their  coming  to, 
detinue,  and  replevin  for  goods  or  cattle  or  being  of  full  age,  discovert,  of  sane 
and  the  said  action  of  trespass,  qimre  memory,  at  large,  and  returned  from  be- 
daumim  fregit,  within  three  years  next  yond  the  seas,  as  other  persons  having  no 
after  the  end  of  this  present  session  of  Par-  such  impediment  should  have  done."  It 
liament,  or  within  six  years  next  after  the  will  be  observed  that  there  is  no  direct 
cause  of  such  actions  or  suits  and  not  after;  mention  in  this  act  of  the  action  of  assump- 
and  the  said  actions  of  trespass,  assault,  sit,  which  is  the  most  important  of  all  the 
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to  have  operated  as  a  check  on  stale  demands.^  When  the  abuses  from 
stale  demands  became  so  great  as  to  be  unendurable,  the  legislature 
did  not  at  first  fix  any  certain  and  progressive  period  within  which 
actions  should  be  commenced,  but  from  time  to  time  chose  for  that 
purpose  certain  notable  times ;  and  in  this  way,  by  virtue  of  various 
statutes,  the  beginning  of  the  reign  of  King  Henry  the  First,  the  return 
of  King  John  from  Ireland,  the  journey  of  Henry  the  Third  into  Nor- 
mandy, and  the  coronation  of  King  Eichard  the  First,  were  successively 
chosen,  that  suits  and  actions,  the  cause  of  which  arose  previous  to 
their  respective  dates,  should  be  barred.*  The  early  statutes  had 
reference  to  realty  alone,  and,  though  productive  of  immediate  relief, 
the  advantage  was  only  temporary,  and  in  the  reign  of  Henry  the 
Eighth  a  more  commodious  course  was  taken,  so  that,  in  the  language 
of  Lord  Coke,  ^'by  one  constant  law  certain  limitations  might  serve 
both  for  the  time  present  and  for  all  times  to  come."*  This  was 
efiected  by  the  statute  32  Hen.  VIII.  c.  2,^  by  which  the  limitation  of 
time,  in  every  case,  was  reduced  to  a  fixed  interval  between  the  accrual 
of  the  right  and  the  commencement  of  the  action.  These  intervals 
were,  in  the  various  cases,  periods  of  thirty,  fifty,  and  sixty  years. 
The  statute  21  James  I.  superseded  all  prior  statutes,  and,  with  some 
exceptions,  is  substantially  in  force  in  many  of  the  States,  ard  prac- 
tically in  all  of  them,  as  its  leading  features  have  been  incorporated  to 
a  greater  or  less  extent  in  all  of  them ;  and  except  where  essential 
changes  have  been  made,  the  decisions  of  the  English  courts  under 
that  statute  are  generally  accepted  by  our  courts  as  afibrding  sound 
rules  of  construction.* 


actions ;  but  it  was  held  to  embrace  this  at  law  only  applied  to  an  action  of  debt 
action,  as  being  fairly  within  the  reason  of  on  a  simple  contract,  and  of  detinue.    The 
the  act,  if  not  fairly  considered  to  be  em-  action  of  assumpsit  did  not  come  inix)  gen- 
braced  in  the  action  of  trespass  on  the  eral  use  until  after  Slade's  Case,  7  Mod. 
case.      Bacon's  Abr.   Limitations,   £  1  j  112,  in  the  year  1603,  and  as  through  it 
Harris  v,  Saunders,  4  B.  &  G.  411 ;  Piggott  wager  at  law  was  avoided,  it  took  the 
V.  Rusli,  4  Ad.  &  El.  912;  Inglis  v.  Haigh,  place  of  actions  of  debt  on  simple  con- 
8  M.  &  W.  769.     This  statute  did  not  em-  tracts,  as  the  action  of  trover  took  the 
brace  specialties,  or  contracts  under  seal,  place  of  detinue,    Wilkinson  on  Limita- 
judgments,  or  other  matters  of  record  prop-  tions ;  8  Blackstone's  CJom.  841 ;  2  Bout. 
erly  coming  under  that  head ;  but  these  Law  Die.  (Wager  of  Law). 
were  provided  for  by  a  later  statute,  8  &  4  a  Hale*s  Common  Law,  152 ;  Co.  Litt. 
Wm.  IV.  c.  27,  which  made  it  necessary  114  6,  115  a. 
to  bring  an  action  for  such  debts  within  *  2  Inst.  95. 
twenty  years.  4  Co.  Litt  116  a. 

1  By  this  method  a  defendant  was  al-  ^  Walden  v.  Gratz,  1  Wheat.  (IT.  S. ) 

lowed  to  clear  himself  by  his  own  oath  and  292.     In  the  statute  21  James  I.  c.  16, 

that  of  eleven  compui^tors.     In  the  Code  the  rights  of  the  crown  were  to  be  barred  at 

Napoleon,  Civil,  2275,  something  analo-  the  expiration  of  sixty  years  from  the  be* 

gous  to  the  wager  of  law  is  preserved,  but  ginning  of  the  then  session,  viz.  February 

the  purpose  is  opposite,  viz.  to  prevent  19,  1623.    The  limit  of  legal  memory  still 

abuse  from  the  law  of  limitations.     Wager  dates  from  the  time  of  Richard  I. 


§  4.]  NATURE  OF.  7 

Sec.  3.  Adverse  Poeseftelon. — The  statute  of  James  applied  to 
real  as  well  as  personal  actions,  and  was  the  principal  act  of  limitation 
in  England  as  to  both,  nntil  the  adoption  of  the  statute  3  &  4  Wm.  IV. 
c.  27.  Prior  to  the  adoption  of  the  latter  statute,  the  constructioii 
of  the  statute  of  James,  relative  to  realt}*,  had  become  involved  in 
almost  hopeless  confusion,  especially  so  far  as  the  old  doctrine  of 
adverse  possession  was  concerned.  Indeed,  so  great  had  become  the 
doubts  as  to  the  true  construction  of  this  portion  of  that  statute,  tliat 
Lord  Mansfield,  in  speaking  of  it  in  a  leading  case,^  upon  this  branch 
of  it,  made  use  of  this  strong  expression :  ^^  The  more  we  read,  the 
more  we  shall  be  confounded."  But  in  England  this  statute  was 
greatly  modified  by  the  statute  3  &  4  Wm.  IV.  This  statute  greatly 
simplified  the  law  by  abolishing,  in  the  old  sense  of  the  expression,  the 
doctrine  of  adverse  possession ;  and  although  in  England  some  impor- 
tant changes  have  been  made  ^  in  these  statutes,  especially  so  far  as 
relates  to  the  length  of  limitation,  the  main  features  of  the  statute 
Wm.  IV.  have  been  left  undisturbed.  In  this  country  there  is  more 
diveraity  in  the  statutes  relating  to  realty  than  in  reference  to  personal 
actions ;  but  this  matter  will  be  treated  of,  so  far  as  our  statutes  are 
concerned,  in  a  separate  chapter,  and  we  will  not  pursue  it  further 
here. 

Sec.  4.  Nature  of  Statutes  of  Zilmltations.  —  Statutes  of  limitations 
were  formerly  regarded  with  little  favor,  and  the  courts  devised  numer- 
ous theories  and  expedients  for  their  evasion ;  but  latterly  tbey  are 
considered  as  beneficial,  and  resting  on  principles  of  a  sound  public 
policy,  and  as  not  to  be  evaded  except  by  the  methods  provided, 
therein.*    Indeed,  they  are  now  termed  statutes  of  repose,*  and  are  re- 

I  Atkyns  v.  Horde,   1  Barr.  60 ;    2  Hart's  Appeal,  ante.    In  People  v.  Judge 

Smith's  L.  G.  of  Wayne  Co.,  27  Mich.  188,  the  court 

^  87  &  38  Vict  c.  57.  says :  **  The  early  decisions,  made  when  the 

*  Beid  V.  Clark,  8  McLean  (U.  S.),  480;  statute  of  limitations  was  regarded  as  an 

Clementson  v.  Williams,  8  Cranch  (IT.  S.),  unconscionable  defence,  allowing  a  pluin- 

72  ;  Boberts  v.  Pillow,  18  How.  (U.  S.),  tiff  who  had  been  consulted  upon  his  origi- 

472;  Bell  v,  Morrison,  1  Pet.  (U.  S.)  851;  nal  declaration,  and  whose  real  cause  of 

llcClnny  v.  Silliman,  8  id.  270 ;  Hawkins  action  had  become  barred,  to  evade  the 

V.  Barney,  5  id.  457  ;  Bradstreet  v.  Hunt*  statute  by  amending  his  declaration,  ought 

ington,  id.  402.    But,  to  avail  himself  of  not  to  be  followed  at  the  present  dny. 

it,  a  party  must  bring  himself  strictly  Statutes  of  limitations  are  now  generally 

within  its  provisions.     Bussell  v.  Barton,  regarded  as  statutes  of  repose,  and  con- 

6  McLean  (U.  8.),  577;  Sanborn  v,  Stet-  strued  with  the  same  favor  as  other  stat- 
son,  2  Story  (U.  S.  C.  C. )  481.    Sneh  stat-  utes,  to  effect  legislative  intent" 

ntes  are  regarded  "as  beneficial."    Hart's  *  In    Boberts    v.   Pillow,   1    Humph. 

Appeal,  82  Conn.  540;  Peck  v,  Botsford,  (Tenn.)  624,  the  court  says:   "Statutes 

7  id.  172 ;  Weed  v.  Bishop,  id.  172  ;  of  limitations  are  founded  on  sound  pub- 
Harsh  all  V,  DoUiber,  5  id.  480  ;  Lord  v.  He  policy,  are  statutes  of  repose,  and  are 
Shaler,  3  id.  131.  They  are  looked  upon  not  to  be  evaded  by  a  forced  construction." 
"as  furnishing  a  presumption  of  pay-  In  Bell  v.  Morrison,  1  Pet.  (U.  S.)  860, 
ment,  rather  than  as  a  statutory  bar  to  Stort,  J.,  gives  these  ststutes  ]ii.s  un- 
a   Tslid   claim."     Hikmak,    C.  J.,    in  qualified  approval    He  says:   "Sututea 
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garded  as  essential  to  the  security  of  all  men ;  ^  and  opinion,  professional 
and  general^  has  been  in  favor  of  a  continuous  augmentation  of  their 
stringency,  as  is  evinced  by  the  numerous  stringent  changes  made  in 
their  provisions  by  the  legislatures  of  nearly  all  the  States  within  the 
last  few  years,  especially  as  to  the  character  of  proof  required  to  remove 
the  statutory  bar,  and  as  to  the  periods  of  limitation,  and  the  extension 
of  their  provisions  to  a  large  class  of  cases  not  embraced  in  former 
statutes.  These  statutes  are  declared  by  Livingston,  J.,'  ''among 
the  most  beneficial  to  be  found  in  our  books."  ^'  They  rest  upon  sound 
policy,  and  tend  to  the  peace  and  welfare  of  society;"*  and  are  so 
construed  as  to  effectuate  the  intention  of  the  legislature,  although  in 
individual  cases  they  may  seem  to  be  productive  of  great  hardship. 
There  certainly  can  be  no  hardship  in  requiring  parties  to  settle  their 
business  matters  within  certain  reasonable  periods  before  human  testi- 
mony is  lost  and  before  human  memory  fails ;  and  if,  with  the  sure 
prospect  of  losing  the  right  to  a  remedy  thereon,  they  stand  by  inac- 
tive and  permit  their  claim  to  be  barred,  it  is*  not  the  law,  but  the 
party,  who  is  responsible  for  the  hardship  entailed.  There  can  be  no 
question  that  laws  of  limitation  are  founded  on  correct  and  salutary 
principles,  although,  in  isolated  cases,  they  may  be  productive  of  great 
hardsiiip ;  therefore,  although  they  are  to  be  encouraged,  yet,  as  they 
are  acts  which  take  away  existing  rights  they  should  always  be  oon- 
strued  with  reasonable  strictness,  and  for  the  benefit  of  the  rights 
sought  to  be  defeated  thereby,  so  far  as  can  be  done  consistently  with 
their  letter  and  spirit  In  this  country  it  was  at  one  time  seriously 
questioned  whether  these  statutes  were  not  unconstitutional,  as  inter- 
fering with  the  rights  of  property,  guaranteed  by  the  paramount  law 
of  the  Constitution ;  but  it  has  come  to  be  pretty  well  settled  tliat  to 
make  or  repeal  them  is  not  an  interference  with  a  vested  right,  except 
when  they  are  made  to  act  retrospectively.* 

of  limitation,  instead  of  being  received  in  *  Society  for  the  Propagation  of  the 

an  nnfavorable  light,  as  an  unjust  and  Gospel  v.  Wheeler,  2  Gall.  (U.  S.)  105. 

discreditable   defence,    should    have    re-  In  Bank  of  Alabama  v,  Dalton,  9  How. 

ceived  such  support  from  courts  of  jua-  ((J.  S.)  522,  a  State  statute  declaring  that 

tice  as  would  have  made  them  what  they  any  judgment  obtained  in  another  State 

were  intended  emphatically  to  be,  stat-  prior  to  the  passage  of  such  statute  should 

utes  of  repose."    Martin  v,  Tully,  72  Ala.  be  barred,  unless  suit  was  brought  thereon 

24 ;  Shepherd  v.  Thompson,  122  U.  S.  231.  within  two  years  after  the  passage  of  the 

^  2  Salk.  421.  act,  was   held   constitntionaL      But    In 

*  Fisher  v.  Harnden,  1  Paine  (U.  S.  C.C.)»  Christmas  v,  Russell,  5  Wall.  (U.  S. )  290, 
61.  a  State  statute,  which  provided  that  **no 

*  McLean,  J.,  in  McOluny  v.  Silliman,  action  shall  be  maintained  on  any  judg- 
S  Pet.  (U.  S.)  270.  See  also  Green  v,  ment  or  decree  rendered  by  any  court 
Johnson,  8  G.  &  J.  (Md.)  894  ;  McCarthy  without  this  State  against  any  person  who, 
I*.  White,  21  Cal.  495;  Richmond  v.  Mary-  at  the  time  of  the  commencement  of  the 
land  Ins.  Co.,  8  Cr.  (U.  S.)  84;  Phillips  action  in  which  such  judgment,  &e.,  was 
9.  Pope,  10  B.  Mon.  (Ey.)  163 ;  McQueen  or  shall  be  rendered,  was  or  shall  be  a 
V.  Babcock,  8  Abb.  App.  (N.  Y.)  129;  resident  of  this  State,  in  any  case  where 
Dickinson  v.  McOanny,  5  Ga.  486.  the  cause  of  action  would  hare  been  barred 
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Sec.  5.  PrlnoipleB  on  whioh  founded.  —  According  to  Pothier,  the 
principles  upon  which  laws  of  limitation  and  prescription  are  founded 
depend  in  part  upon  the  presumption  of  payment  or  release  arising 
from  the  lapse  of  time,  inasmuch  as  it  is  not  common  for  a  creditor  to 
wait  so  long,  and  prescriptions  are  founded  on  the  ordinary  courl^e  of 
things,  "  ex  eo  plerumque  fit,"  and  partly,  also,  because  a  debtor  ought 
not  to  be  obliged  to  take  care  for  ever  of  his  acquittances,  which  prove 
a  demand  to  have  been  satisfied;  and  it  is  proper  to  limit  a  time 
beyond  which  he  shall  not  be  under  the  necessity  of  producing  them.^ 
They  are,  too,  according  to  the  same-  authority,  partly  established  for 
the  punishment  of  the  creditor.  The  law  having  allowed  him  a  time 
to  institute  his  action,  the  claim  ought  not  to  be  received  when  he  has 
suffered  that  time  to  elapse.'  Whatever  may  formerly  have  been 
thought  to  be  the  ground  upon  which  these  statutes  are  based,  it  is 
now  quite  generally  conceded  that  their  purpose  was,  and  is,  to  compel 
the  settlement  of  claims  within  a  reasonable  period  after  their  origin ; 
and  while  the  evidence  upon  which  their  enforcement  or  resistance  rests 
is  yet  fresh  in  the  minds  of  the  parties  or  their  witnesses,  and  that  there 
is  no  presumption  to  be  raised  either  as  to  payment  or  otherwise,  from 
the  mere  lapse  of  the  statutory  period,  more  than  would  naturally  arise 
as  to  any  stale  demand.* 

Sec.  6.  Gtonaral  Rules.  Statute  having  oommenoed  to  run  will 
not  stop.  —  Before  proceeding  to  discuss  the  topics  involved,  in  detail, 
there  are  some  general  rules,  of  almost  universal  application,  which  it 
may  be  well  to  notice.  And  it  is  proper  to  say  here,  that  while  the 
statutes  of  the  various  States  apparently  differ  in  their  essential  pro- 
visions, there  is,  after  all,  no  material  difference  in  their  general 
results,  or  the  principles  controlling  them,  and  they  are  all  founded 
upon  the  statute  of  James,  and  retain  the  essential  provisions  of 
that  statute,  with  some  modifications  and  additions,  so  that  the  prin- 
ciples evolved  from  the  cases  will  be  equally  applicable  in  all  the 
States. 

One  of  the  most  important  and  universal  rules  (which  is  not,  however, 
without  exception)  is,  that  time,  when  it  has  once  commenced  to  run  in 
any  case,  will  not  cease  to  do  so  b}'  reason  of  any  subsequent  event  wliich 
is  not  within  the  saving  of  the  statute.*    Thus,  it  has  been  held  that  it 

hy  tny  act  of  limitation  of  this  State  if  *  Conover  v,  Wright,  6  N.  J.  Eq.  618  ; 

Biich  rait  bad  been  hronght  therein/'  was  Clark  v.  Richardson,  4  N.  J.  Eq.  347 ; 

heM  unconstitational  and  void,  because  it  Roberts  v,  Moore,  8  Wall.  Jr.  (U.  S.) 

impairs  the  right  of  a  party  to  enforce  a  292  ;  De  Kay  v.  Darrah,  8  N.  J.  E<}.  288  ; 

jndgment  regnlarly  obtained  in  another  Wright  v.  Scott,  4  Wash.  (U.  8.  C.  C.)  16; 

State,  and  entitled  to  full  faith  and  credit  Pinckney  v.  Burrage,  81  N.  J.  L.  21 ; 

in  the  State  in  which  he  snes  npon  it.  Thorpe  v,  Corwin,  20  N.  J.  L.  811 ;  Brad- 

Sdnmnds  v,  Wangb,  L.  R.  1  Eq.  421.  street  v,  Clark,  12  Wend.  (N.  Y.)  602; 

1  Evans's  Pothier,  644.  Peck  v.  Randall,  1  Johns.  (N.  Y.)  165; 

s  Id.  Eestler  o.  Hereth,  76  Ind.  177 ;  Cole  v, 

*  McCarthy  v.  White,  21  CaL  496.  Runnels,  6  Tex.  272 ;  Chevalier  v.  Darst* 
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is  DO  answer  to  a  plea  of  the  statate,  anless  otherwise  provided  therein, 
that,  after  the  cause  of  action  accrued,  and  after  the  statute  had  com- 
menced to  run,  the  debtor  within  six  years  died,  and  that  by  reason  of 
litigation  as  to  the  right  of  probate,  an  executor  of  his  will  was  not 
appointed  until  after  the  expiration  of  six  years,  and  that  the  action 
was  brought  within  a  reasonable  time  after  probate  was  granted.^  In 
another  English  case,*  Lord  Eexyon  says :  ^*  I  never  heard  it  doubted 

id.  239  ;  Den  o.  Richards,  15  N.  J.  L.  eanlt*  81  Ark.  864 ;  Hapgood  v,  Sonthgate, 

847;  Coy  v,  Nichols,  5  Miss.  81 ;  Pearce  21  Vt.  584 ;  Conant  v.  Hitt,  12  id.  285  ; 

V.  House,  Term  Rep.  (N.  G.)  805;  Fitz-  Sambs  v.  Stein,  58  Wis.  569  ;  Baker  v. 

hugh  V.  Anderson,  2  H.  ft  M.  (Va.)  289 ;  Brown,  18  IlL  91 ;  Pitkin  v,  Hewitt,  17 

Hudson  V,  Hudson,  6  Manf.  (Va.)  852;  Ala.  291;  Baker  v.  Baker,  18  B.  Moo. 
Fewell  V,  Collins,  3  Brer.  (S.  C.)  286  ;  (Ky.)  406  ;  Hagman  v.  Vieally,  3  Cr. 
Parsons  w.McCrackcn,  9  Leigh  (Va.),  495;    (U.  S.)  825;  Lynan  v.  Walker,  85  Cal. 

Faysoreux  v.   Prather,   1  N.  &  McCord  684;  Hull  v.  Deatly,  7  Bush  (Ky.),  687 ; 

(S.  C),  296  ;  Rogers  v,  Hillhonse,  8  Conn.  Brown  v.  Merrick,  16  Ark.  612;  Stewart  v, 

898;  Tyson  v.  Britton,  6  Tex.  222;  Crosier  Shelden,  5  Md.  484;  McCullough  v.  Speed, 

V.  Gano,  1  Bibb  (Ky.),  257.     Thus,  except  8  McCall  (S.  C),  455.     In  Johnson  v. 

where  the  statute  otherwise  so  provides.  Wren,  8  Stew.  (Ala.)  84,  the  court  held 

the  fact  that  the  action  was  enjoined  will  that  the  statute  of  limitations  does  not 

not  prevent  the  statute  from  ninning.  Bar-  begin  to  run  until  there  is  some  one  to 

ker  V.  Miller,  16  Wend.  (N.  Y.)  592 ;  Ber-  sue,  or  liable  to  be  sued,  but  that  when 

rien  V.  Wright,  26  Barb.  (N.  Y.)  208 ;  the  statute  once  begins  to  run,  the  death 

Sands  t^.  Campbell,  81  N.Y.  845;  Prideaux  of  neither  party  impedes  its  operation. 

V.  Webber,  1  Lev.  81 ;  Bacon's  Abr.  Llmi*  See  also  Granger  v.  Granger,  6  Ohio,  85  ; 

tations,   288  (E),   6.     There  is  a  well-  Beauchamp  p.  Mudd,  2  Bibb  (Ky.),  587 ; 

known  instance  of  the  application  of  this  Nicks  v,  Martindale,  1  Harp.  (S.  C.)  188. 

rule  drawn  from  the  time  of  the  English  But,  where  the  cause  of  action  arises  after 

civil  wars.    Thus,  in  an  action  in  answer  the  intestate's  death,  it  is  considered  as 

to  a  plea  of  the  statute,  the  plaintiff  replied  existing  only  from  the  time  when  there 

that  a  civil  war  had  Inroken  out,  and  that  was  some  one  capable  of  suing,  and  con- 

the  government  was  usurped  by  certain  sequently,  in  that  case,  the  statute  does 

traitors  and  rebels,  which  hindered  the  not  begin  to  run  until  administration  is 

course  of  justice,  and  by  which  the  courts  granted.     Geigers  v.  Brown,  4  McCord 

were  shut  up,  and  that  within  six  years  (S.  C),  428 ;  Fishwick  v,  Sewell,  4  H.  & 

after  the  war  ended  he  commenced  his  J.  (Md.)  899 ;  Aritt  v,  Elmore,  2  Bailey 

action,  and  yet  his  replication  was  held  to  (S.  C),  595 ;  Clark  v.  Hardeman,  2  Leigh 

be  bad ;  and  in  confirmation  of  this  doc-  (Ya. ),  847. 

trine  we  find  an  act  of  Parliament  of  1         ^  Durore  v.  Jones,  4  T.  R.  800.    Pro- 

W.  &  M.  c.  4,  whereby  it  was  expressly  ceedings  in  bankruptcy  under  the  Federal 

enacted  that  the  interval  that  elapsed  from  laws  do  not  suspend  the  operation  of  the 

the  day  of  the  departure  of  King  James,  statute  of  limitation.    It  is  well  settled 

on  the  10th  December,  1687,  till  the  as*  that  the  pendency  of  proceedings  under 

sumption  of  the  government  by  King  Wil-  the  insolvent  laws  of  a  State  does  not  sus- 

liam,  on  the  12th  of  March,  1688,  should  pend  the  operation  of  the  statute  of  limi- 

not  be  accounted  any  part  of  ^e  time  tations  upon  debts  which  are  provable  in 

within  which  any  person  by  virtue  of  the  insolvency,  since  such  proceedings  do  not 

statute  of  limitations  might  bring  his  prevent  the  creditor  from  bringing  an  ac- 

action.     Prideaux  v.  Webber,  ante;  Ba-  tion  upon  his  debt.    Collester  v.  Bailey, 

con*s  Abr.  Lim.  288  (£),  6.     Doyle  v,  6  Gray  (Mass.),  517  ;  Stoddard  v,  Doane, 

Ward,  28  Fla.  90.  7  id.  887 ;  Richardson  v,  Thomas,  18  id. 

^  Rhodes  o.  Smethurst,  4  M.  &  W.  42 ;  881.    So  it  has  been  held  that  the  reprs- 

Daniel  v.  Day,  51  Ala.  481 ;  Meeks  v.  Yaa-  aentation  of  the  estate  of  a  deceased  penon 
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whether,  when  any  of  the  statutes  of  limitations  had  begun  to  run,  a 
subsequent  disability  would  stop  their  running.  If  the  disability  would 
have  such  an  operation  on  one  of  those  statutes,  it  would  also  on 
others.  I  am  clearly  of  opinion,  on  the  words  of  the  statute  of  fines, 
and  on  the  uniform  construction  of  all  the  statutes  of  limitations  down 
to  the  present  moment,  and  the  generally  received  opinion  of  the  pro- 
fession on  the  subject^  that  the  question  ought  not  to  be  disturbed." 
In  some  of  our  State  courts,  and  in  the  United  States  court,  an  impor- 
tant exception  to  this  rule  has  been  adopted,  which,  although  not  within 
the  letter,  is  perhaps  within  the  spirit  of  the  statutes  of  the  several 
States  and  their  saving  clauses,  which  is,  that  the  statute  does  not  run 
daring  a  period  of  civil  war  as  to  matters  of  controversy  between  citizens 
of  the  opposing  belligerents ;  ^  but,  as  this  exception  is  predicated  upon 
the  ground  that  the  courts  are  not  open  to  belligerents,  it  follows  that 
it  does  not  apply  to  questions  arising  between  residents  of  the  same 
State,  or  as  to  those  who  are  not  residents  of  either  belligerent  section.^ 
The  general  rule  is,  that  whatever  the  courts  may  think  the  legislature 
would  have  done  if  it  had  foreseen  a  certain  contingency,  nevertheless, 

as  inaolvent  and  the  appointment  of  com-  rect ;  but,  independent  of  those  acts  or 
missioners  does  not  suspend  the  operation  resolutions,  there  is  no  possible  ground  on 
of  the  statute  limiting  actions  against  ad-  which  the  doctrine  could  stand,  except 
ministrators  to  two  years  from  the  time  of  that  the  suspension  is  fairly  implied  from 
their  giving  bonds.  Tarhell  v,  Parker,  the  emergency ;  and  this  latter  position 
106  Mass.  847 ;  Richardson  v.  Allen,  116  o{>ens  the  door  for  a  multitude  of  excep- 
id.  447.  The  same  principle  applies  to  tions,  and  would  seem  to  border  largely  on 
bankruptcy  proceedings  where  the  bank-  the  usurpation  of  legislative  powers  by  the 
mpt  law  does  not  prohibit  a  creditor  whose  courts,  but  with  us,  as  will  be  seen  from 
debt  has  not  been  proved  from  bringing  an  the  case  cited,  the  doctrine  is  too  well 
action  against  the  bankrupt.  Such  stat-  established  to  be  disturbed.  Semmes  v. 
utesdo  not  generally  suspend  the  right  of  Hartford  Ins.  Co.,  18  Wall.  (IT.  S.)  168 ; 
a  creditor  to  commence  an  action,  but  only  Wiggle  v.  Owens,  46  Miss.  691 ;  McCutchen 
prevent  him  from  prosecuting  it  to  final  v.  Dougherty,  44  id.  419  ;  Coley  v.  Henry, 
jadgmeut  until  the  bankrupt  has  the  op-  42  Oa.  61  ;  Clipper  v.  Hutchinson,  83 
portunity  to  obtain  his  discharge.  Doe  v.  Tex.  120  ;  Bradford  v.  Shine,  18  Fla.  898  ; 
Inrin,  Mass.  Sup.  Ct.  1888.  Kirkland  v.  Krebs,  84  Md.  98  ;  Selden  v. 
*  Coleman  v.  Holmes,  44  Ala.  124;  Preston,  11  Bush  (Ky.),  191;  Petzer  v, 
Adgcr  V.  Alston,  15  Wall.  (IT.  S.)  665  ;  Bums,  7  W.  Va.  68 ;  Ross  v.  Jone^  22 
Stewart  v.  Kohn,  11  id.  498;  Brown  v.  Wall.  (U.  S.)  576  ;  McMerty  «.  Morrison, 
Hiatt,  15  id.  177 ;  Levy  v,  Stewart,  11  id.  62  Mo.  140  ;  Gooding  t;.  Vam,  Chase's 
244  ;  Chappelle  v.  Olney,  1  Sawyer  (U.  S.  Dec.  (U.  S.  C.  C.)  286  ;  Bell  v.  Hanks, 
C.  C),  401.  This  applies  to  statutes  re-  57  Ga.  272 ;  Eddins  v.  Grady,  28  Ark. 
lating  to  appeals  also.  The  Protector,  9  600 ;  Hall  v.  Denckler,  29  id.  606  ;  Ran- 
Wall.  (U.  S, )  687.  See,  on  general  prop-  dolph  v.  Ward,  id.  288. 
oiition,  Ahrent  v.  Zaun,  40  Wis.  622;  »  Hanger  v.  Abbott,  6  WoU.  (U.  S.) 
Jones  V.  Nelson,  51  Ala.  471 ;  Johnston  632 ;  Smith  v.  Charter  Oak  Ins.  Co.,  64 
p.  Gill,  27  Gratt  (Va.)  687  ;  Edwards  v.  Mo.  880.  Nor  does  it  apply  to  a  mere 
Jarvis,  74  N.  C.  816  ;  Hawkins  v.  Savage,  personal  trust,  which  could  have  been 
76  id.  138.  This  doctrine,  so  far  as  it  has  executed  by  the  trustee  without  the  inter- 
grown  up  under  acts  of  the  legislatures  in  vention  of  the  courts.  Mayo  v.  Cart- 
the  States  lately  in  rebellion  suspending  wright,  80  Ark.  407. 
the  statute  during  the  civil  conflict,  is  cor« 
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a  case  coming  fairly  within  the  limitation  imposed  by  the  statute  cannot 
be  excepted  from  its  operation,  unless  it  also  comes  fairly  within  the 
exceptions  named  therein.^  In  other  words,  the  legislature  makes  the 
law  and  the  courts  apply  it,  and  they  cannot  extend  it  to  cases  to  which 
it  does  not  apply,  or  except  from  its  operation  cases  clearly  coming 
within  its  provisions,  and  not  excepted  fh)m  its  operation.'  The  sus- 
pension by  implication,  held  by  the  courts  to  have  been  wrought  during 
the  late  civil  war,  can  only  be  justified  upon  the  ground  of  paramount 
necessity,  and  can  only  be  applied  so  far  as  such  paramount  necessity 
exists.  Consequently,  as  to  citizens  of  other  States,  as  to  whom  the 
courts  of  the  insurrectionary  States  were  closed,  such  suspension, 
during  such  period,*  is  held  to  have  existed,  upon  the  ground  that,  by 
a  superior  power,  the  creditor  or  party  has  been  disabled  to  sue,  without 
any  default  of  his  own,  and  therefore  that  none  of  the  reasons  which 
induced  the  enactment  of  these  statutes  apply  while  the  actual  disability 
so  raised  exist ;  ^  and,  so  soon  as  the  disability  ceased,  the  suspension 
ceased ;  *  nor  did  it  exist  except  as  to  the  citizens  of  those  States  to 
whom  such  courts  were  closed.* 

The  rule  as  to  disabilities  is  that,  when  the  statute  begins  to  run,  it  is 
not  arrested  by  any  subsequent  disability,  unless  expressly  so  provided 
in  the  statute ;  and  a  person  who  claims  the  benefit  of  the  general  excep- 
tions in  the  statute  can  only  avail  himself  of  such  disabilities  as  existed 
when  the  right  of  action  first  accrued.^    Thus,  the  pendency  of  adminis- 

^  The  Sam  Slick,  2  Curtis  (17.  S.  G.  C),  voluntary    diBcontlntumee,  dismissal   for 

480.  neglect  to  proceed,  or  a  final  judgment  on 

In  Hill  V.  Snprs.  Ren.  Co.,  119  N.  Y.  the  merits,  the  plaintiff  may  commence  a 

844, 58  Hun  (N.Y.),  194,  in  an  action  under  new  action  for  the  same  cause  within  one 

the  statute,  to  recover  compensation  for  year  after,"   such  termination,  did    not 

property  destroyed  in  consequence  of  a  mob  apply* 

or  riot,  it  appeared  that  an  action  was         ^  United  States  v.   Maillard,  4  Ben. 
begun  in  the  county  court  for  the  same  (U.  S.  C.  C.)  459 ;  Semmes  v.  Hartford 
caitse  within  the  three  months  limited  by  Ins.  Co.,  18  Wall.  (IT.  S.)  158. 
said  act,  in  which  the  complaint  in|is  dis-         *  Coleman  v.  Holmes,  44  Ala.  124 ; 
missed  for  want  of  jurisdiction  in  that  JiCvy  o.  Stewart,  11  Wall.  (U.  S.)  244; 
court  to  entertain    actions    brought    to  Mixer  v.  Sibley,  58  111.  61. 
recover  a  sum  exceeding  $1,000;  there-         *  Braun  v.  Sauerwein,  10  Wall.  (U.  S.) 
after  this  action  was  commenced,  but  after  218 ;  Stiles  v.  Easley,  67  III.  275. 
the  lapse  of  the  statutory  period.    It  was         '  Stiles  v.  Easley,  anU ;  Braun  v.  Saner- 
held  that  the  action  was  not  maintainable  ;  weln,  ante, 

that  as  it  was  brought  under  special  law,         *  Smith  v.  Charter  Oak  Ins.  Co.,  64 

and    was    maintainable    solely    by    its  Mo.  830.     But  see  Ross  v.  Jones,  22  Wall, 

authority,  the    limitation  was  so   incor-  (U.  S.)  576,  where  it  was  held  that  the 

porated  with  the  remedy  given  as  to  make  statute  was  suspended  as  to  citizens  of 

it  an  integral  part  of  it  and  was  a  con-  other  of  the  rebel  States,  as  sreW  as  to  citi- 

dition  precedent  to  the  maintenance  of  zens  of  the  loyal  States, 
the  action;    and  that  the  provision  of        '  Hoganr.  Kurtz,  94  U.  S.  778;  Hodges 

the  code  providing  that  when  an  action  is  v.  Dunden,  51  Miss.   199 ;   Bozeman  v. 

commenced  within  the  time  limited  and  is  Browning,  81  Ark.  864 ;  Watts  v.  Gunn, 

terminated  *'in  any  other  manner  than  by  58  Miss.  502;  Hogg  v.  Ashman,  83  Pena 
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tration,  and  the  inability  of  the  heir  to  maintain  an  action  to  recover  real 
estate  b}'  reason  thereof,  and  the  fact  that  the  present  right  of  action  is 
in  the  administrator,  does  not  constitute  such  a  disability  on  the  part  of 
the  heir,  within  the  meaning  of  a  statute  which  excepts  fh)m  its  operation 
persons  under  a  disability  when  the  light  of  action  first  accrues.  The 
fact  that  the  heir  cannot  sue  because  the  right  of  action  is,  for  the  time 
being,  vested  in  the  administrator,  does  not  constitute  a  disability ; 
because  the  administrator  in  such  cases  is  the  trustee  or  representative 
of  the  heir,  and  not  only  is  the  exclusive  right  to  bring  an  action  vested 
in  him,  but  the  law  also  imposes  upon  him  the  duty  to  bring  it,  and  if 
be  fails  to  do  so,  whereby  any  right  is  lost  to  the  heir,  he  is  responsible 
therefor.*  So,  too,  it  is  held  that  when  the  statute  began  to  run  during 
the  Ufe  of  the  devisor,  it  is  not  arrested  by  any  disability  in  the  dev- 
isee;* so  where  it  begins  to  run  against  the  ancestor,  it  is  not  sus- 
pended by  any  statutory  disability  in  the  heir  at  the  time  of  the 
descent  cast.* 

It  may  be  stated,  as  the  uniform  result  of  the  cases  decided  on  the 
statute  of  limitations,  that  it  does  not  deprive  a  party  of  his  remedy, 
unless  he  has  been  guilty  of  the  laches  or  default  contemplated  therein/ 

St  80 ;  Smith  v,  Newby,  18  Mo.  159 ;  money  became  money  received  to  his  use. 

Pendei^grast  v,  Foley,  8  Ga.  1.    See  chap-  In  Sanford's  Case,  Cro.  Jac.  61,  it  v/bs 

teronDisabilitiesinPersonal  Actions,  2^05^.  held  that  where  before  the  expiration  of 

'  Meeks  o.  Vassault,  8  Sawyer  (U.  S.  an  existing  term  the  grantee  died,  and 

C.  G.)  206.  at  the  expiration  of  the  first  term  the  les- 

*  Bozeman  v.  Browning,  81  Ark.  864.  sor  entered  and  levied  a  fine  before  ad- 
'  Bogers  v.  Brown,  61  Mo.  187;  Swear-  ministration  granted,  the  administrator  had 

ingen  v.  Robertson,  89  Wis.  462.  five  years  to  enter  in,  because,  says  the 

*  In  this  connection  it  may  be  well  to  court,  '*  no  one  had  the  right  of  entry 
ezamine  the  early  English  cases  arising  before."  This  case  arose  under  the  stat- 
imder  a  statute  similar  to  that  existing  in  ute  of  fines,  4  Henry  YII.  In  Wil- 
most  of  the  States.  In  Gary  u.  Stephen-  cocks  v.  Huggins,  2  Stra.  907,  an  action 
son,  2  Salk.  421,  C.  was  indebted  to  A.,  was  brought  on  a  promissory  note  dated 
who  died,  and  B.  received  the  money,  and  July,  1719,  by  the  executor  of  the  execu- 
afterwards  the  plaintiff's  wife  took  out  ad-  trix  of  G.  W.  The  defendant  pleaded  that 
ministration  to  A.,  and  within  six  years  the  action  did  not  accrue  within  six  years; 
after  the  grant  of  administration,  but  not  the  plaintiff  replied,  that  the  first  execu- 
within  six  years  after  the  receipt  of  the  trix,  in  Trin.  11  Geo.  I.  (1725),  sued  out 
money,  the  plaintiff  sued  B.  for  money  had  a  bill  of  Middlesex  against  the  defendant, 
and  received;  it  was  held  that  the  statute  returnable  in  the  foUowing  Michaelmas 
of  limitations  could  be  no  bar  to  the  Term,  on  which  there  was  a  continuance 
action,  because  the  plaintiff's  title  com-  by  non  misU  breve,  and  an  alias  taken  out, 
menced  by  taking  out  the  letters  of  ad-  returnable  in  Hilary  Term  following,  before 
ministTation.  In  that  case  the  money  was  which  the  executrix  died,  and  made  the 
not  received  by  the  defendant  until  after  plaintiff  her  executor,  who,  in  Michaelmas 
the  death  of  the  intestate;  but  the  court  Term,  8  Geo.  II.,  sued  out  a  lalilat  against 
says  the  statute  does  not  apply,  proceeding  the  defendant,  on  which  he  declared ;  con- 
on  the  ground  that  there  were  no  laches  eluding  with  an  averment  that  the  cause 
on  the  part  of  the  plaintiff,  because  there  of  action  accnied  within  six  years  before 
was  there  no  cause  of  action  until  an  suing  out  the  first  bill  of  Middlesex.  There 
administrator  was   appointed,  when   the  no  reason  whatever  was  shown  for  the  de- 
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and  that  the  statute,  unless  otherwise  provided,  applies  only  to  a 
disability  or  disabilities  existing  at  the  time  the  right  accrues,  and  that 

lay  of  the  four  years  between  the  first  and  in  Febrnary,  1706,  having  in  the  interval 
the  last  writ:  and  therefore  the  court  held  acquired  considerable  property,  and  made 
the  replication  bad  by  reason  of  that  un-  a  will  appointing  the  defendant  Pitt  his 
necessary  delay,  saying  "that  the  most  executor.  In  April,  1702,  the  plaintiff 
that  had  ever  been  allowed  was  a  year,  and  sued  out  a  latitat  against  W.,  which  was 
that  within  the  equity  of  the  proviso  in  continued  on  the  roll  till  1706.  In  Octo- 
the  statute,  which  gives  the  plaintiff  a  year  her,  1710,  the  defendant  Pitt  came  over  to 
to  commence  a  new  action,  where  the  judg-  England,  and  proved  the  will.  In  May, 
ment  is  arrested  or  reversed;  but  they  would  1714,  the  plaintiff  filed  his  bill  against  bim 
not  go  a  moment  further,  for  it  would  let  and  other  creditors  of  W.,  for  whom  it  was 
in  all  the  inconveniencies  which  the  statute  insisted  that  the  plaintiff  was  barred  by 
was  made  to  avoid."  And  they  added:  the  statute  of  limitations.  It  is  said  to 
"  If,  indeed,  the  second  executor  had  been  have  been  agreed  that  the  plaintiff  being 
retarded  by  suits  about  the  wiU  or  adminis-  abroad  till  1702,  and  then  suing  out  his 
tration,  and  he  had  shown  that  in  plead-  writ,  "with  continuances  until  the  debtor's 
ing  it  would  have  been  otherwise,  because  death,  all  that  time  was  well  excused  ;  and 
then  the  neglect  would  have  been  accounted  also  until  his  will  was  proved  and  there  was 
for."  It  was  erroneoQsly  stated  in  that  an  executor,  since  laches  could  not  be  at- 
case  that  the  longest  time  that  had  ever  tributed  to  the  plaintiff  for  not  suing,  while 
been  allowed  to  an  executor  was  a  year:  there  was  no  executor  against  whom  he 
in  Lethbridge  v.  Chapman,  cited  Fitzg.  could  bring  his  action  ;  the  only  objection 
171,  there  was  an  interval  of  fourteen  made  on  the  defendant's  part  being,  that 
months,  yet  the  action  was  held  in  time,  the  plaintiff  ought  to  have  revived  the 
Other  cases  of  the  same  class  are  collected  former  action  at  law,  and  not  have  filed 
in  Gomyns'  Digest,  Temps,  G.  17.  In  a  bill  in  equity.  Lord  Cowper  held 
Hall  V,  Wyboum,  Garth.  136,  to  assump-  that  the  statute  did  not  apply,  and  de- 
sit  for  goods  sold,  the  defendant  pleaded  cided  in  favor  of  the  plaintiff.  See  Granger 
non  assumpsit  rnfira  sex  annos.  The  plain-  v,  George,  5  B.  &  G.  149,  7  O.  &  R. 
tiff  replied,  that  the  defendant,  at  the  time  729  ;  Short  v.  McCarthy,  3  B.  &  Aid. 
of  the  promise  in  the  declaration  men-  626  ;  Howell  9.  Young,  5  B.  &  G.  259.  In 
tioned,  was  resident  in  parts  beyond  the  Murray  v.  East  India  Company,  5  B.  & 
seas,  and  out  of  the  allegiance  of  the  king  Aid.  204,  it  was  held  that,  in  an  action  by 
and  queen,  and  there  continued  until,  &c.,  an  administrator  on  a  bill  of  exchange  pay- 
on  which  day,  and  not  before,  he  volun-  able  to  the  intestate,  but  accepted  after  his 
tarily  returned  into  this  realm  ;  and  that  death,  the  statute  did  not  begin  to  run 
the  plaintiff's  bill  was  exhibited  against  until  administration  granted.  Abbott,  G.  J., 
him  within  a  year  after  his  return.  It  was  says :  "  It  cannot  be  said  that  a  cause  of 
held,  on  demurrer,  that  the  replication  was  action  exists  unless  there  be  also  a  person 
ill,  on  the  ground  that  the  plaintiff  had  in  existence  capable  of  suing."  In  this 
neglected  his  proper  remedy,  by  not  filing  case  Mr.  Hope  had  despatched  some  bills 
an  original  and  prosecuting  the  defendant  to  an  agent  in  England,  and  himself  em- 
to  outlawry,  which,  though  it  should  be  barked  in  a  vessel  for  England  ;  the  vessel 
reversed  on  his  return,  yet  the  plaintiff  was  lost,  and  he  perished  with  it  His 
might  then  have  brought  another  original  agent  in  England,  acting  under  a  power  of 
by  journeys'  accounts,  and  thereby  taken  attorney  given  by  Mr.  Hope  before  he  died, 
advantage  of  his  first  writ.  In  Joliffe  t;.  presented  the  bills  to  the  East  India  Com- 
Pitt,  2  Vern.  694,  the  plaintiff  had  lent  W.  pany,  and  they  were  paid  to  the  agent  It 
a  sum  of  money  on  a  note  dated  in  August,  turned  out  that  the  agent  had  exceeded  his 
1689,  with  interest  at  £\  per  cent  per  authority  in  indorsing  the  bills  ;  and  it  was 
month.  W.,  then  residing  beyond  seas,  held  that  the  East  India  Company  could 
paid  two  years'  interest,  but  then  failed,  not  defend  themselves  against  another 
and  went  to  the  East  Indies,  where  he  died  action  on  the  bills  by  the  administiator  of 
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no  after-accruing  disability  will  stop  its  operation.^    The  rule  may  be 

Mr.  Hope,  on  the  ground  that  more  than  difitinction  between  the  two  kiods  of  dlsa- 
liz  years  had  elapsed  since  the  date  of  the  bility,  the  present  ia  against  the  plaindff, 
bills,  hecaase  the  right  of  action  did  not  for  the  imprisonment  for  debt  was  in  con- 
exist  in  the  lifetime  of  Mr.  Hope,  therefore  sequence  of  his  own  voluntary  act."  Lord 
there  was  no  power  of  bringing  an  action  Kenton,  C.  J.,  in  the  same  case,  says  : 
until  administration  was  taken  out:  the  "I  never  heard  it  doubted,  till  the  dis- 
action  never  accrued  to  anybody  until  the  cussion  of  this  cose,  whether,  when  the 
letters  of  administration  were  granted  ;  statutes  of  limitation  had  begun  to  run,  a 
from  that  time,  therefore,  according  to  the  subsequent  disability  would  stop  their  run- 
words  of  the  statute,  the  statute  began  to  ning."  His  lordship  states  that  to  be  the 
ran.  Skeffington  o.  Whitehurst,  3  Y.  &  Col.  uniform  construction  of  the  statutes,  and 
84.  In  Webster  v.  Webster,  10  Yea.  98,  the  generally  received  opinion  of  the  pro- 
a  plea  of  the  statute  was  allowed,  because  fession.  There  are  indeed  cases  where  the 
LoKO  Eldon  held  the  fair  construction  of  courts  have  refined  for  the  purpose  of  hold- 
the  allegations  in  the  bill  to  be,  that  the  ing  that  the  statute  has  not  begun  to  nin, 
defendant  had  possessed  himself  of  the  but  none  which  break  in  on  the  principle 
personal  estate  of  the  debtor  (in  whose  thus  stated  by  Lord  Kenton.  The  stat- 
lifetime  the  debt  had  accrued),  and  might  ute  of  the  21  Jac.  1.  c.  16,  itself,  says 
therefore  have  been  sued  within  six  years  nothing  whatever  about  defendants,  ex- 
of  the  death  as  executor  de  son  tort.  In  cepting  in  the  clause  giving  a  year  after 
Peny  v,  Jenkins,  1  My.  k  C.  114,  a  suit  the  reversal  of  an  outlawry.  The  first  csae 
for  an  account  of  rents  had  become  abated  in  which  the  construction  of  it  came  in 
by  the  plaintiff's  death  before  decree,  and  question  was  Prideaux  v,  Webber,  1  Lev. 
his  administrator  more  than  six  years  after-  81,  where  it  was  held  that  a  plea  of  the 
wards  filed  a  bill  of  revivor,  to  which  the  statute  was  a  bar,  notwithstanding  a  repli- 
defendant  pleaded  the  statute  of  limita-  cation  that  when  the  cause  of  action  ac- 
tions, but  did  not  state  in  his  plea  that  cnied,  rebels  had  usurped  the  government, 
six  years  had  elapsed  since  the  representa-  and  none  of  the  king's  courts  were  open  : 
tion  taken  out  to  the  original  plaintiff.  The  for  there  was  no  exception  in  the  act  of 
plea  was  overruled.  In  Douglas  v.  Forrest,  such  a  case.  At  tiie  time  of  the  Revolu- 
4  Bing.  686,  it  was  held,  that  where  the  tion,  again,  there  was  an  interval  during 
testator  resided  and  died  abroad,  his  ex-  which  the  courts  were  not  sitting  ;  and  an 
ecator  in  England  might  be  sued  at  any  act  of  Parliament,  the  1  W.  &  M.  c.  4,  was 
time  within  six  years  after  his  taking  out  passed  expressly  to  provide  for  the  case  ; 
probate.  In  that  case  the  debtor  never  enacting  that  the  time  between  the  10th  of 
retomed  from  beyond  seas ;  therefore  the  December,  1688,  and  the  12th  of  March 
plaintiffmight  have  sued  him  at  any  time  following  (a  period  of  ninety-two  days), 
during  his  life ;  and  so  might  sue  his  ex-  should  not  be  reckoned  in  quare  impedit 
eentoT  at  any  time  during  six  years  after  he  or  the  statute  of  limitations.  If  this  time 
was  appointed  executor.  In  Durore  v.  would  have  been  left  out  of  the  computa- 
Jones,  4  T.  R.  800,  it  was  held  that  when  tion  on  the  true  construction  of  the  statute 
once  the  five  years  allowed  to  an  infant  to  of  James,  no  legislative  provision  of  the 
make  an  entry  for  the  purpose  of  avoiding  kind  would  have  been  necessary.  The 
a  fine  have  begun,  the  time  continues  to  next  stiitute  which  passed  relating  to  the 
ran  notwithstajiding  any  subsequent  disa-  subject  was  that  of  the  4  Anne,  c.  16,  prior 
bility ;  and  Ashubst,  .1.,  there  says  :  *'  If  to  which  there  had  been  decisions  on  the 
the  disability  be  once  removed,  the  time  statute  of  James,  holding  the  exception  in 
mnst  continue  to  run  notwithstanding  any  section  7  to  apply  only  to  the  case  of  plain- 
nbsequent  disability,  either  voluntary  or  tiffs  absent  beyond  seas.  Hall  v.  Wybum, 
involuntary ;  and  even  if  there  were  any  Garth.  186 ;  Ghevely  v.  Bond,  id.  226. 


1  Jackson  v.  Johnson,  5  Cow.  (N.  Y.)    40  ;  Demarest  v.  Wynkoop,  8  Johns.  Ch. 
74;  Jackson  v.  Wheat,  18  Johns.  (N.  Y.)    (N.  Y.)  129. 
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illastrated  thus:  If  a  female,  not  of  age  when  the  title  to  land  by 
descent  accrues,  should  marry  before  she  becomes  of  age,  she  would 
not  be  within  the  saving  operation  of  the  statute  except  so  long  as 
her  infancy  existed.  When  she  became  of  full  age  she  could  not  set  up 
the  coverture  as  an  excuse  for  not  having  brought  her  action  within  the 
time  limited  by  the  statute ;  the  statute  having  commenced  to  run  be- 
fore her  coverture  the  latter*  could  not  be  tacked  to  the  former.^ 

In  the  case  last  cited  the  statute  provided  that  all  appeals  from  a  decree 
should  be  taken  within  two  years  firom  the  time  of  the  entry  thereof.  The 
decree  appealed  from  was  rendered  on  the  17th  of  April,  1878,  and  the 
appeal  was  not  taken  until  the  6th  of  September,  1883.  The  appellant 
set  up  the  disability  of  imprisonment  as  cause  for  the  delay ;  this  was 
held  insufiQcient  to  excuse  the  delay  and  prevent  the  operation  of  the 
statute.  Bbadlet,  J.,  said:  ''As  more  than  five  years  elapsed  after 
the  entry  of  the  decree  in  this  case  before  the  appeal  was  taken,  of 
course  the  appeal  was  barred  by  lapse  of  time  unless  the  appellant 
was  within  one  of  these  exceptions.  He  states  in  his  petition  of 
appeal,  and  the  fact  is  not  disputed,  that  being  sued  in  the  city  of  New 
York  upon  the  decree  appealed  from,  and  judgment  being  rendered 
against  him,  his  body  was  taken  in  execution,  and  on  the  7th  of  Feb- 
ruary, 1879,  he  was  thrown  into  the  county  jail  of  New  York,  where  he 
has  ever  since  remained,  and  is  now  kept  in  close  confinement.  As 
only  ten  months  elapsed  after  the  entry  of  the  decree  when  the  appel- 
lant was  thrown  into  prispn,  and  as  he  has  been  in  prison  ever  since,  he 
contends  that  two  years,  exclusive  of  the  term  of  his  imprisonment,  had 
not  expired  when  his  appeal  was  taken.'' 

This  answer  cannot  avail  the  appellant  if  that  construction  be  given 
to  the  statute  which  has  almost  uniformly  been  given  to  similar  statutes 
in  England  and  this  country.  The  construction  referred  to  is,  that 
some  or  one  of  the  disabilities  mentioned  in  the  proviso,  must  exist  at 
the  time  the  action  accrues,  in  order  to  prevent  the  statute  from  run- 
ning ;  and  that  after  it  has  once  commenced  to  ran,  no  subsequent  dis- 
ability will  interrupt  it.  This  was  the  rule  adopted  in  the  exposition  of 
the  statute  of  21  Jac.  1,  c.  16,  the  English  statute  of  limitations  in  force 
at  the  time  of  the  first  settlement  of  most  of  the  American  colonies.  It 
is  provided  by  the  seventh  section  of  that  statute. 

'^  That  if  any  person  entitled  to  bring  any  of  the  personal  actions 
therein  mentioned,  shall  be  '  at  the  time  of  any  such  cause  of  action 

Marray  v.  East  India  Company  and  Gary         ^  The  doctrine  that  no  disability  which 

V.  Stevenson  show  that  no  cause  of  action,  did  not  exist  at  the  time  when  the  right  of 

within  the  meaning  of  the  statute,  accrues,  action  accrued  can  be  relied  upon  to  avoid 

until  there  is  somebody  capable  of  suing,  the  operation  of  the  statute,  is  well  and 

and  somebody  capable  of  being  sued ;  but  ably  discussed  by  Mb.  Justice  Bra.dlet 

if  a  cause  of  action  has  once  accrued,  it  in  McDonald  v.  Hovey,  110  U.  S.  620. 
cannot  be  stopped,  except  in  some  one  of 
the  modes  provided  in  the  statute. 
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given  or  accrued,'  within  the  age  of  twenty-one  years,  feme  covert^  non 
compos  mentiSf  imprisoned,  or  beyond  the  seas,  such  person  shall  be  at 
liberty  to  bring  the  same  actions  within  the  times  limited  by  the  statute, 
after  his  disability  has  terminated." 

It  is  true  that  the  express  words  of  this  statute  refer  to  disabilities 
existing  *'  at  the  time"  the  cause  of  action  accrues,  and  do  not  literally 
include  disabilities  arising  afterwards.  The  courts,  however,  held  that 
SQch  was  not  only  the  literal,  but  the  true  and  sensible  meaning  of  the 
act ;  and  that  to  allow  successive  disabilities  to  protract  the  right  to 
sue  would,  in  many  cases,  defeat  its  salutary  object,  and  keep  actions 
alive  perhaps  for  a  hundred  years  or  more ;  that  the  object  of  the 
statute  was  to  put  an  end  to  litigation,  and  to  secure  peace  and  repose ; 
which  would  be  greatl}'  interfered  with  and  often  wholly  subverted,  if 
its  operation  were  to  be  suspended  by  every  subsequently  accruing 
disability.  A  very  exhaustive  discussion  of  the  subject  bad  arisen 
in  the  time  of  Queen  £lizabeth,  in  the  case  of  Stowell  v.  Zouch,^  in 
the  construction  of  the  statute  of  fines,  passed  in  4  Hen.  7,  c.  24, 
which  gave  five  years  to  persons  not  parties  to  the  fine  to  prosecute 
their  right  to  the  land ;  but  if  they  were  women  covert,  or  persons 
within  the  age  of  twenty-one  years,  in  prison,  or  out  of  the  realm,  or 
Dot  of  whole  mind  at  the  time  of  the  fine  levied,  the}*  were  allowed  five 
years  to  prosecute  their  claim  after  the  disability  should  cease.  In  that 
case,  a  person  having  a  claim  to  land,  died  three  years  after  a  fine  was 
levied  upon  it  without  commencing  any  suit,  and  leaving  an  infant  heir ; 
and  it  was  held  that  the  heir  could  not  claim  the  benefit  of  his  own  in- 
fancy, but  must  cpmmence  his  suit  for  the  land  within  five  years  from 
the  levying  of  the  fine ;  because  the  limitation  commenced  to  run  against. 
bis  ancestor,  and  having  once  commenced  to  run,  the  infancy  of  the 
heir  did  not  stop  it  The  same  construction  was  given,  as  already 
stated,  to  the  general  statute  of  limitations  of  21  Jac.  1,  before  re- 
ferred to.     In  an  early  English  case,*  Lord  Kenton  said : 

^*  I  confess  I  never  heard  it  doubted  until  the  discussion  of  this  case, 
whether,  when  any  of  the  statutes  of  limitations  had  begun  to  run,  a 
subsequent  disability  would  stop  their  running.  If  the  disability  would 
have  snch  an  operation  on  the  construction  of  one  of  those  statutes,  it 
would  also  on  the  others.  I  am  very  clearly  of  opinion  on  the  words  of 
the  statute  of  fines,  on  the  nniform  construction  of  all  the  statutes  of 
limitations  down  to  the  present  moment  (1791),  and  on  the  generally 
received  opinion  of  the  profession  on  the  subject,  that  this  question 
ooght  not  now  to  be  disturbed.  It  would  be  mischievous  to  refine  and 
make  distinctions  between  the  cases  of  voluntary  and  involuntary  dis- 
abilities (as  was  attempted  in  that  case) ;  but  in  both  cases,  when  the 
diaahility  is  onoe  removed,  the  time  begins  to  run." 

To  the  same  efiTect  are  Doe  t;.  Jesson,*  and  many  cases  in  this  coun- 

1  Plowd.  853  a,  *  6  East,  80. 

•  Doe  p.  Jones,  4  T.  R.  800. 
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• 

try  referred  to  in  Angell  on  Limitations,  qua  supra^  and  in  Wood  on 
Limitations,  sect.  251.  In  a  case  that  came  to  this  court  from  Eentuckj*, 
in  1816y  Ch.  Justice  Marshall  said : 

*^  The  counsel  for  the  defendants  in  error  have  endeavored  to  main- 
tain this  opinion  by  a  construction  of  the  statute  of  limitations  of  Ken- 
tucky. They  contend,  that  after  the  statute  has  begun  to  run,  it  stops, 
if  the  title  passes  to  a  peraon  under  anj^  legal  disability,  and  recom- 
mences after  such  disability  shall  be  removed.  This  constrnction,  in 
the  opinion  of  this  court,  is  not  justified  by  the  words  of  the  statute. 
Its  language  does  not  vary  essentially  from  the  language  of  the  statute 
of  James,  the  construction  of  which  has  been  well  settled ;  and  it  is  to 
be  construed  as  that  statute,  and  all  other  acts  of  limitation  founded  on 
it,  have  been  construed. *'  ^ 

And  in  the  subsequent  case  of  Mercer's  Lessee  v.  Seldon,"  the  court 
took  the  same  view  in  a  case  arising  in  the  State  of  Virginia,  in  which 
the  right  of  action  accrued  to  one  Jane  Page,  an  infant  within  the  ex- 
ception of  the  statute ;  and  it  was  insisted  that  her  marriage  before  she 
was  twenty-one  added  to  her  first  disability  (of  infancy)  that  of  cover- 
ture. But  the  court  held  otherwise,  and  decided  that  only  the  period 
of  infancy,  and  not  that  of  coverture,  could  be  added  to  the  time  allowed 

for  bringing  the  action.  The  same  doctrine  was  held  in  the  cases  cited 
below.* 

In  most  of  the  State  statutes  of  limitation  the  clauses  of  exception  or 
provisos  in  favor  of  persons  laboring  under  disabilities  employ  terms 
equivalent  to  those  used  in  the  English  statute,  expressly  limiting  the 
exception  to  cases  of  disability  existing  when  the  cause  of  action 
accrues.  But  this  is  not  always  the  case.  The  statutes  of  New  York 
in  force  prior  to  the  Revised  Statutes  limited  the  time  for  bringing  real 
actions  to  twenty-five  years  after  seisin  or  possession  had,  and  the 
proviso  in  favor  of  persons  laboring  under  disabilities  was  in  these 
words :  — 

'*  Provided  always,  That  no  part  of  the  time  during  which  the  plain- 
tiff, or  person  making  avowry  or  cognizance,  shall  have  been  within  the 
age  of  twentj'-one  years,  insane,  feme  covert^  or  imprisoned,  shall  be 
taken  as  a  part  of  the  said  limitation  of  twentj'-five  years."  * 

It  will  be  observed  that  this  proviso  is  stronger  in  favor  of  cumulative 
and  subsequently  accruing  disabilities  than  that  of  the  act  of  Congress 
which  we  are  now  considering ;  yet  the  Supreme  Court  of  New  York, 
and  subsequently  this  court,  gave  it  the  same  construction  in  reference 
to  such  disabilities  as  has  always  been  given  to  the  English  statute  of 

1  WaLlen  r.  Grate's  Heirs,  1  Wheat.  Leigh,  495  ;    Demarest  ».    Wynkoopb    8 

U.  S.)  292.  Johns.   Ch.   129;   Banco  v.    Wolcott,  2 

»  1  How.  (U.  S.)  37,  61.  Conn.  27. 

*  Eager  v.    Commonwealth,   4  Mass.  ^  1  Kev.  Laws,  1818,  p.  185,  sec.  2  ;  S 

182  ;  Fitzhugh  v,  Anderson,  2  Hen.  and  Greenleaf's  Laws,  95,  sec.  6. 
Man.    306 ;   Parsons    v.    McCracken,    9 
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fines  and  statute  of  limitations.  In  the  case  of  Bradstreet  v.  Clarke,^ 
which  was  a  writ  of  right,  and  was  argued  by  the  nfost  eminent  counsel 
of  the  State,  it  was  strenuously  contended  that  the  proviso  referred  to, 
being  different  from  that  of  the  English  statutes  in  not  referring  to  dis- 
abilities existing  when  the  cause  of  action  accrued,  a  different  construc- 
tion ought  to  be  given  to  it,  and  the  disabilities  named,  though  com- 
mencing subsequentl}',  and  even  after  the  statute  began  to  run,  ought 
to  be  held  to  interrupt  it.  The  court,  however,  did  not  concur  in  this 
view,  but  held  that  the  coverture  of  the  demandant  occurring  after  the 
statute  began  to  run  could  not  be  set  up  against  its  operation.  Mr. 
Justice  Sutherland  said:  — 

"  It  is  believed  that  the  same  construction  has  uniformly  been  given 
to  this  proviso  in  this  respect  as  to  that  in  relation  to  possessory  actions 
(contained  in  a  different  section  of  the  act) ,  that  where  the  statute  has 
once  begun  to  run  a  subsequently  accruing  disability  will  not  impede  or 
suspend  if 

Although  the  case  did  not  finally  turn  on  this  point,  the  attention 
given  to  it  by  counsel  and  the  apparent  unanimity  of  the  court,  then 
consisting  of  Savage,  Chief  Justice,  and  Sutherland  and  Nelson, 
Justices,  gave  to  that  opinion  a  great  deal  of  weight. 

The  same  question  afterwards  arose  in  this  court  in  the  case  of  Thorp 
V,  Raymond.'  That  was  an  action  of  ejectment,  used  in  place  of  a  writ 
of  right,  to  try  the  title  to  lands  in  New  York.  The  plaintiff's  grand- 
mother acquired  a  right  of  entry  to  the  lands  in  1801,  but  was  then 
insane,  and  remained  so  till  her  death  in  1822.  Her  only  daughter,  and 
heir,  was  a  married  woman,  and  remained  such  till  the  death  of  her 
husband  in  1832.  The  action  was  not  commenced  until  1850.  The 
plaintiff  contended  that,  under  the  proviso  referred  to,  the  daughter's 
disability  of  coverture  ought  to  be  added  to  the  mother's  disability,  of 
insanity ;  and  that  this  would  save  the  action  from  the  bar  of  the 
statute,  whether  under  the  limitation  of  twenty-five  years  or  that  of 
twenty  years.  But  the  court  held  that  the  disabilities  could  not  be  con- 
nected in  this  way.  Mr.  Justice  Nelson,  delivering  the  opinion,  and 
having  shown  that  the  proposed  cumulation  was  inadmissible  under  the 
third  section  of  the  act,  considering  the  action  as  one  of  ejectment,  dis- 
posed of  the  other  view  as  follows :  — 

*'  But  it  is  supposed  that  the  saving  clause  in  the  second  section  of 
this  act,  which  prescribes  a  limitation  of  twenty-five  yesxYS  as  a  bar  to 
a  writ  of  right,  is  different,  and  allows  cumulative  disabilities  ;  and  as 
ejectment  is  a  substituted  remedy  in  the  court  below  for  the  writ  of 
right,  it  is  claimed  the  defendant  is  bound  to  make  out  an  adverse  pos- 
session of  twentj'-five  years,  deducting  successive  or  cumulative  dis- 
abilities. This,  however,  is  a  mistake.  The  saving  clause  in  ttmi 
second  section,  though  somewhat  different  in  phraseology,  has  received 

1  12  Wend.  602.  *  16  How.  U.  S.  247. 
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the  same  construction  in  the  courts  of  New  York  as  that  given  to  the 
third  section."  (Citing  the  case  of  Bradstreet  v,  Clarke>  in  the  decision 
of  which  the  learned  justice  had  participated.) 

The  statute  of  limitations  of  Texas  is  another  instance  in  which 
language  is  used  quite  different  from  that  of  the  English  statute.  After 
prescribing  various  limitations,  the  eleventh  section  provides  for  dis- 
abilities, as  follows :  — 

"  No  law  of  limitations,  except  in  the  cases  provided  for  in  the 
eighth  section  of  this  act,  shall  run  against  infants,  married  women,  per- 
sons imprisoned,  or  persons  of  unsound  mind,  during  the  existence  of 
their  respective  disabilities ;  and  when  the  law  of  limitations  did  not 
commence  to  run  prior  to  the  existence  of  these  disabilities,  such  per- 
sons shall  have  the  same  time  allowed  them  after  their  removal  that  is 
allowed  to  others  by  this  and  other  laws  of  limitations  now  in  force." 
Oldham  &  White,  art.  1352. 

According  to  the  literal  sense  of  this  section,  if  one  disability  should 
prevent  the  statute  from  running  until  another  supervened,  the  latter 
would  be  equally  effectual  to  interrupt  it.  But  the  Supreme  Court 
of  Texas,  in  White  v.  Latimer,^  held  otherwise,  and  decided  that 
one  disability  cannot  be  tacked  on  to  another;  but  that  the  long- 
established  rule  in  construing  statutes  of  limitations  must  be  applied. 
The  court  say :  — 

''  The  11th  section  of  the  statute  is  not  in  its  terms  materiallj'  different 
from  the  exception  contained  in  the  statute  of  James,  and  cannot  claim 
a  different  construction  from  that;  and  a  departure  from  the  rule  so 
long  and  well  established,  that  it  applies  to  the  particular  disability 
existing  at  the  time  the  right  of  action  accrued,  would  introduce  the 
evil  so  strongly  deprecated  by  the  most  eminent  English  and  American 
judges,  of  postponing  actions  for  the  trial  of  rights  of  property  to  an 
indefinite  period  of  time,  by  the  shifting  of  disabilities,  from  infancy  to 
coverture,  and  again  from  coverture  to  infancy,  an  evil  destructive  of 
the  best  interests  of  societ}',  and  forbidden  by  the  most  sound  and 
imperious  policy  of  the  age." 

The  authority  of  these  cases  goes  far  to  decide  the  one  before  us. 
The  proviso  in  the  New  York  statute  certainly  was  more  general  in  its 
terms  in  describing  the  disabilities  which  would  stay  the  operation  of  the 
statutes  —  described  them  more  independently  of  the  time  when  the 
cause  of  action  accrued  —  than  the  act  of  Congress  under  consideration ; 
and  the  courts,  in  giving  it  the  construction  they  did,  seemed  to  be 
largely  influenced  by  the  established  interpretation  given  to  similar 
statutes  in  pari  materia^  without  having  in  the  statute  construed  any 
express  words  to  require  such  a  construction.  But  in  the  case  before 
us,  the  fair  meaning  of  the  words  leads  to  the  same  result.  The  lan- 
guage is  as  follows :  — 

^'No   judgment^  decree,  or  order  ....  shall  be  reviewed  in  the 

1  12  Tex.  61. 
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Supreme  Court,  .  .  .  unless  the  writ  of  error  is  brought  or  the  appeal 
is  taken  within  two  years  after  the  entry  of  such  judgment,  decree,  or 
order:  Provided,  That  where  a  party  entitled  to  prosecute  a  writ  of 
error  or  to  take  an  appeal  is  an  infant,  insane  person,  or  imprisoned, 
such  writ  of  error  inay  be  prosecuted  or  such  an  appeal  ma}*  be  taken 
within  two  years  after  the  judgment,  decree,  or  order,  exclusive  of  the 
term  of  such  disability." 

"-Z«  an  infant,"  when?  "-Z«  an  insane  person,  or  imprisoned," 
when?  Evidently,  when  the  judgment,  decree,  or  order  is  entered. 
That  is  the  point  of  time  to  which  the  attention  is  directed.  The 
evident  meaning  is,  that  if  the  party  is  an  infant,  insane,  or  in  prison 
when  the  judgment  or  decree  is  entered,  and  therefore  when  he  or  she 
becomes  entitled  to  the  writ  of  error  or  appeal,  the  time  to  take  it  is 
extended.  In  all  the  old  statutes  this  was  expressed  in  some  form  or 
other ;  this  was  their  settled  meaning.  It  will  also  be  deemed  to  be 
the  meaning  of  this  statute  unless  its  language  clearly  calls  for  a 
different  meaning.     But,  as  seen,  it  does  not 

Section  1008  of  the  Revised  Statutes  was  taken  directly  from  the 
"Act  to  further  the  administration  of  justice,"  approved  June  1,  1872, 
and  is  a  mere  transcript  from  the  second  section  of  that  act  17  Stat 
196.  But  this  was  a  revision  of  the  twenty-second  section  of  the  Ju- 
diciary Act  of  1789,  and  if  we  turn  back  to  that  section  we  shall  find 
that,  with  regard  to  the  point  under  consideration,  its  language  was, 
in  effect,  substantially  the  same  as  that  of  the  present  law.  It  was  as 
follows :  — 

"  Writs  of  error  shall  not  be  brought  but  within  five  years  after  ren- 
dering or  passing  the  judgment  or  decree  complained  of;  or  in  case  the 
person  entitled  to  such  writ  of  error  be  an  infant,  feme  covert^  non 
compos  mentiSy  or  imprisoned,  then  within  five  years  as  aforesaid,  ex- 
clusive of  the  time  of  such  disability." 

"  J8e  an  infant,"  token  f  "  £e  a  feme  covert,  non  covert^  non  com- 
po8y  or  imprisoned,"  when  f  The  same  answer  must  be  given  as  be- 
fore, namely,  when  he  or  she  becomes  entitled;  that  is,  when  the 
judgment  or  decree  is  entered. 

The  phraseology  of  the  act  of  1872,  and  of  section  1008  of  the  Re- 
vised Statutes,  is  so  nearly  identical  with  that  of  the  twenty-second 
section  of  the  act  of  1789,  in  reference  to  the  point  under  considera- 
tion, that  we  must  presume  that  thej-  were  intended  to  have  the  same 
coQstraction,  and  the  act  of  1789  contains  no  language  which  requires 
that  it  should  have  a  different  construction  from  that  which  had  long 
been  established  in  reference  to  all  the  statutes  of  limitation  then 
known,  whether  in  the  mother  country  or  in  this.  On  the  contrarj',  as 
we  have  seen,  the  terms  of  the  act  of  1789  fairly  call  for  the  same  con- 
struction which  had  for  centuries  prevailed  in  reference  to  those 
statutes. 

It  is   a  received  canon   of  construction,  acquiesced  in  by  this 
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court,  *'  That  where  the  English  statutes  —  such,  for  instance,  as 
the  statute  of  frauds  and  the  statute  of  limitations  —  have  been 
adopted  into  our  own  legislation,  the  known  and  settled  construction 
of  those  statutes  by  courts  of  law  has  been  considered  as  silently 
incorporated  into  the  acts,  or  has  been  received  with  all  the  weight 
of  authority."  * 

And  even  where  inadvertent  changes  have  been  made  by  incorporat- 
ing diflferent  statutes  together,  it  has  been  held  not  to  change  their 
original  construction.  Thus,  in  New  Jersey,  where  several  English 
statutes  had  been  consolidated,  a  proviso  in  one  of  them,  broad  enough 
in  its  terms  to  affect  the  whole  consolidated  law,  was  held  to.  affect 
only  those  sections  with  which  it  had  been  originally  connected.  Chief 
Justice  Green  said :  — 

"  Where  two  or  more  statutes,  whose  construction  has  been  long 
settled,  are  consolidated  into  one,  without  any  change  of  phraseolog}% 
t\ie  same  construction  ought  to  be  put  upon  the  consolidated  act  as 
was  given  to  the  original  statutes.  A  different  construction  ought  not 
to  be  adopted  if  thereby  the  policy  of  the  act  is  subverted  or  its  mate- 
rial provisions  defeated."  * 

So,  upon  a  revision  of  statutes,  a  different  interpretation  is  not  to  be 
given  to  them  without  some  substantial  change  of  phraseology,  —  some 
change  other  than  what  may  have  been  necessary  to  abbreviate  the 
form  of  the  law.  As  said  by  the  New  York  Court  for  the  Correction 
of  Errors  :  '  — 

*'  Where  the  law  antecedently  to  the  revision  was  settled,  either  by 
clear  expressions  in  the  statutes  or  adjudications  on  them,  the  mere 
change  of  phraseology  shall  not  be  deemed  or  construed  a  change  of 
law,  unless  such  phraseology  evidently  purports  an  intention  in  the 
legislature  to  work  a  change."* 

So  the  supreme  court  of  Alabama  has  held  that  the  legislature  of 
that  State,  in  adopting  the  code,  must  be  presumed  to  have  known  the 
judicial  construction  which  had  been  placed  on  the  former  statutes ; 
and,  therefore,  the  re-enactment  in  the  code  of  provisions  substantially 
the  same  as  those  contained  in  a  former  statute  is  a  legislative  adoption 
of  their  known  judicial  construction.* 

*'  A  change  of  phraseology  in  a  revision  will  not  be  regarded  as 
altering  the  law  where  it  had  been  well  settled  by  plain  language  in  the 


1  Pennock  v.  Dialogue,  2  Pet.  1,  18 ;  Thompson,  7  Hill,  77 ;  Goddell  v.  Jack- 
Smith's  Commentaries  on  Stat,  and  Const  son,  20  Johns.  693  ;  Croswell  v.  Crane,  7 
Law,  sec.  634;  Sedgwick  on  Construction  Barb.  191.  "The  constniction  will  not 
of  Stat,  and  Const.  Law,  863.  be  changed  by  such  alterations   as    are 

^  Li  re  Murphy,  3  Zab.  180.  merely  designed  to  render  the  provisions 

'  Taylor  i?.  Delancey,  2  Caines's  Case,  more  precise."      Mooers    v.    Bunker,    29 

148,  150.  N.  H.  421. 

*  And  see  Yates*s  Ca^e,  4  Johns.  817  ;         '  Duramus  v.  Hanison,  26  Ala.  826. 
Theriat  v.  Hart,  2  Hill,  880  ;  Parmelee  v. 
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statutes,  or  by  judicial  construction  thereof,  unless  it  is  clear  that  such 
was  the  intent."  ^ 

Of  course  a  change  of  phraseology  which  necessitates  a  change  of 
construction  will  be  deemed  as  intended  to  make  a  change  in  the 
law.* 

In  view  of  these  authorities  and  of  the  principles  involved  in  them, 
and  from  a  careful  consideration  of  the  language  of  the  law  itself^  we 
are  satisfied  that  it  was  not  the  intention  of  Congress,  either  in  the 
twenty-second  section  of  the  act  of  1789,  or  in  the  second  section  of 
the  act  of  1872,  or  in  section  1008  of  the  Revised  Statutes,  to  change 
the  rule  which  has  alwaj's,  from  the  time  of  Henry  VII.,  been  applied 
to  statutes  of  limitation,  namely,  the  rule  that  no  disabilit}-  will  post- 
pone the  operation  of  the  statute  unless  it  exists  when  the  cause  of 
action  accrues ;  and  that  when  the  statute  begins  to  run  no  subsequent 
disability  will  interrupt  it. 

This  conclusion  disposes  of  the  case.  As  the  appellant  was  free 
from  any  disability  for  several  months  after  the  entry  of  the  decree  ap- 
pealed from,  the  statute  commenced  to  run  at  that  time,  and,  therefore, 
the  time  for  taking  the  appeal  expired  several  yea,;rs  before  it  was 
actually*  taken. 

The  doctrine  held  in  this  case  is  so  thoroughly  established  b}'  the  de- 
cisions of  the  courts,  not  only  in  England  but  also  in  this  country,  as 
to  hardly  need  the  citation  of  an  authority  in  its  support.  The  cases 
holding  the  doctrine  are  very  numerous.'  But  if  at  the  time  when  the 
right  accrued  a  party  is  under  two  or  more  disabilities,  as  if  she  is  a 
married  woman,  an  infant,  and  insane,  she  may  avail  herself  of  either 

1  Sed^ick  on  Construction  (2d  ed.)»  Frail,   1   Met    (Ky.)   85;    Black  well  v. 

229,'note.    Referring  to  Hughes  v.  Farrar,  Bragg,  78  Va.  529  ;  Grimes  v.  Watkins, 

45  Me.  72;  Bumham  v.  Stevens,  33  N.  H.  59  Tex.  183  ;  Grigsby  v.  Peck,  57  Tex. 
247;  Overfield  v.  Sutton,  1  Met.  (Ky.)  142;  Becton  ».  Alexander,  27  Tex.  659; 
621  ;  McNamara  v.  Minnesota  Central  Marsteller  v,  Marsteller,  93  Penn.  St.  350; 
Railway  Company,  12  Minn.  388  ;  Conger  Hollingshead*s  Appeal,  103  Penn.  St.  158; 
V.  Barker,  11  Ohio  St.  1.  Arnole's  Appeal,  115  Penn.  St  356;  Doug- 

«  Young  V.   Dake,    1   Seld.    (N.   Y.)  las  v.  Irvine,  126  Penn.  St  643  ;  Reiser's 

463.  Appeal,  124  Penn.  St.  80;  Cozzens  v.  Fra- 

•  Swearingen  v.    Robertson,   39  Wis.  nan,  30  Ohio  St.  491 ;  Hinde  r.  AVhiting, 

462  ;  Jones  v.  Lemon,   26  W.  Va.  629 ;  31   Ohio  St   53 ;    Oliver  v,    Pnllan,   24 

Handy  v.  Smith,  30  W.  Va.  195  ;  Wilson  Fed.  Rep.  127  ;   Rogers  ».  Brown,  61  Mo. 

V.   Harper,    25  W.   Va.    179 ;  Hogan  v.  187  ;  Billon  v.   Larimore,   37   Mo.   375  ; 

Kurtz,  94  U.  S.  773  ;  Dowell  ».  Tucker,  Campbell  r.  Laclede  Gas  Co.,  84  Mo.  352; 

46  Ark.  438;  McLeran  v.  Benton,  73  Cal.  see  also  same  case  affirming  the  decision  of 
829;  Doyle  v.  Wade,  23  Fla.  90;  Wader,  the  State  court,  119  U.  S.  445  ;  North  v. 
Doyle,  17  Fla.  522 ;  Downing  v.  Ford,  9  James,  61  Miss.  761 ;  Hodges  v.  Darden, 
Dana  (Ky.),  391  ;  Riggs  r.  Dooley,  7  B.  61  id.  199  ;  Watts  ».  Gunn,  53  id.  502  ; 
Mon.  (Ky.)  236  ;  Clark  v.  Jones,  16  B.  Tippin  v.  Coleman,  61  id.  516;  Trafton  ». 
Mon.  (Ky. )  121 ;  Scott  v.  Haddock,  11  Hill,  80  Me.  503 ;  Bonney  v,  Stoughton, 
Ga.  258  ;  Everett  v.  Whitfield,  27  Ga.  122  111.  636  ;  Keil  v.  Healey,  84  III.  104  ; 
133  ;   MilliDgton  v.  Hill,  47  Ark.  301  ;  Fritz  v.  Joiner,  54  lU.  101. 

Kistler  v.  Hereth,  75  Ind.  177 ;  Clark  i;. 
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of  them,  and,  in  the  language  of  Edkond,  J.,^  ^^  it  will  alwa3's  be  an 
answer  to  an  objector  to  such  an  election  to  say,  the  disabilLtj  on  which 
I  rely  is  pointed  out  by  the  pi-oviso ;  it  existed  at  the  time  my  right  or 
title  accrued  ;  I  have  prosecuted  my  claim  within  the  time  allowed  alter 
its  discontinuance,  and  come  within  both  the  letter  and  the  spirit  of  the 
law.  But/'  he  adds,  **  where  a  single  disability  only  exists  at  the  time  the 
right  accrues,  and  the  five  years  after  the  discontinuance  of  that  disa- 
bility have  elapsed,  the  statute  imbaediatelj^  attaches,  and  the  party  so 
neglecting  to  prosecute  can  never  avail  himself  of  any  other  or  super- 
venient disability,  because  the  statute  recognizes  no  other  than  such  as 
actually  existed,  or  should  exist,  when  the  right  first  commenced,  and 
every  after  disability  may  be  said  to  want,  and  is,  in  fact,  destitute  of 
that  essential  qualification."  In  an  English  case,^  Lobd  Hardw^icke, 
in  commenting  upon  the  effect  of  several  coexisting  disabilities  in 'one 
person,  said :  *'  If  a  man  both  of  non-sane  memory  and  out  of  the  king- 
dom come  into  the  kingdom,  and  then  go  out  of  the  kingdom,  —  his 
non-sane  memory  continuing,  —  his  privilege  as  to  his  being  out  of  the 
kingdom  is  gone ;  and  his  privilege  as  to  non-sane  memorj^  will  begin 
from  the  time  he  returns  to  his  senses."*  Where  a  cause  of  action 
accrues  in  favor  of  the  estate  of  a  deceased  person,  as  where  by  statute 
a  light  of  action  is  given  to  an  executor  or  administrator  of  a  person 
killed  by  the  negligence  of  a  corporation,  it  is  held  that  the  cause  of 
action  is  not  complete,  and  consequently  does  not  arise,  until  an  ex* 
ecutor  or  administrator  is  appointed,  so  that  the  statute  of  limitations 
does  not  begin  to  run  until  such  appointment  is  made.^ 

Sec.  7.  The  Bar  of  the  Statute  mtiBt  be  interposed  by  the  Debtor. 
—  Another  general  rule  of  great  practical  importance  is,  that  the  bar  of 
the  statute  must  be  interposed  by  the  diligence  of  the  debtor,  and  as  early 

1  Banco  v.  Wolcott,  2  Conn.  84.  See  the  statute  is  arbitrary.  FoTSter  v.  Pat- 
also  Davis  V.  Cooke,  8  Hawks  (N.  C),  terson,  17  Ch.  Div.  132;  Kinsman  v.  Bouse, 
608  ;  Demarest  v.  Wynkoop,  3  Johns.  Ch.  17  id.  104  ;  Jones  v.  Lemon,  26  W.  Va. 
(N.  Y.)  129  ;  Smith  v.  Burtis,  9  Johns.  629;  Amy  v.  Watertown,  180  U.  S.  820; 
(N.  Y.)  174  ;  Wilson  v.  Kilcannon,  4  Hayw.  Rowell  v,  Patteson,  76  Me.  196  ;  Bickle  v, 
(Tenn.)  182;  Wilson  v.  Betts,  4  Den.  Chrisman,  76  Va.  678  ;  Fairbanks  w.  Long, 
(N.  Y.)  20  ;  Jackson  v.  Johnson,  5  Cow.  91  Mo.  628  ;  In  re  Griffith,  35  Kan.  877  ; 
(N.  Y.)  74.  Chicago,  &c.  R.  R.  Co.  v.  Jenkins,  108  111. 

Blackwell  v,  Bragg,  78  Va.  529  ;  North  688  ;    Miller    v.    Lesser,  71    Iowa,    147  ; 

V.  James,  61  Miss.  761  ;  Sims  v.  Bardoner,  State  v.  Pasey,  82  Ind.  548 ;  Kendall  v. 

86  Ind.  87  ;  Sims  v.  Everhardt,  102  U.  S.  United  States,  107  U.  S.  123. 
300.     Of  course  it  will  be  understood  that         ^  Start  v,  Mellish,  Atk.  610. 
all  disabilities  which  save  the  operation  of         •  Butler  v,  Howe,  13  Me.  397  ;  Keeton 

the  statute  of  limitations  are  those  which  i^.  Keeton,  20  Mo.  630 ;  Jordan  v.  Thorn- 

ai*e  created  by  the  statute  itself ;  and  un-  ton,  7  Ga.  617  ;   Demarest  v.  Wynkoop 

less  the  statute  makes  a  certain  disability  ante, 

ft  cause  for  suspending  the  operation  of  the         *  Andrews  v.  Hartford,  &c.  R.  R.  Co., 

statute,  there  can  be  no  suspension,  how-  34  Conn.  67  ;  Hobart  v.  Conn.  Turnpike 

ever  great  may  be  the  hardships  which  Co.,  15  Conn.  145. 
ensue.     In  all  its  aspects  and  operations 
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as  possible,^  and  usually,  unless  otherwise  provided  by  statute,  on  the 
pleadings  previously  to  the  hearing,  and  that  it  will  not  be  raised  by 
the  court  unsolicited  ;^  and,  also,  that  the  protection  afforded  by  the 

1  In  France,  the  objection  may  be  taken  that  a  person  may  avail  himself  of  the 
at  any  stage  of  the  proceedings.  Code  statute  by  demurrer,  it  is  held  that,  unless 
Civil,  2224.  And  such  also  is  the  provi-  the  bar  appears  from  the  declaration,  the 
aion  in  Louisiana.  4  Griffith's  Annual  statute  must  be  pleaded.  Davenjx)rt  v. 
Law  Keg.  686.  But  generally  in  this  coun-  Short,  17  Minn.  24;  Frosh  v.  Sweet,  2 
try  it  must  be  interposed  at  the  earliest  Tex.  485  ;  Sturges  v.  Burton,  8  Ohio  St. 
opportunity.  Mclver  v.  Moore,  1  Cranch  215  ;  Lewis  v.  Alexander,  51  Tex.  578. 
((J.  S.  ,  90  ;  Wilson  v.  Tubervine,  id.  492  ;  That  the  statute  must  be  pleaded,  see  Capen 
Marsteller  v.  McLean,  id.  55  ;  Thompson  t,  Woodrow,  51  Yt.  1Q6 ;  Hines  v,  iPotts, 
V.  Affick,  2  id.  46  ;  Beatty  v.  Van  Ness,  56  Miss.  346.  But  it  has  been  held  that 
id.  67.  If,  however,  a  new  declaration  in  actions  against  the  government,  under  a 
or  complaint  is  filed,  setting  np  a  new  statute  authorizing  a  claimant  to  sue  it  if 
cause  of  action,  the  statute  runs  until  his  action  was  brought  within  six  years 
such  new  declaration  is  filed,  and  may  be  from  the  time  the  right  of  action  accrued, 
pleaded  thereto.  Holmes  9.  Trout,  7  Pet.  the  courts  were  bound  to  take  notice  of 
(IT.  S.)  171  ;  Miller  v.  Mclntyre,  6  id.  61.  the  statute,  and  that  the  statute  itself  in 
And  if  new  parties  are  brought  in  as  de-  such  cases  is  in  effect  a  plea  of  the  statute 
fendants,  the  statute  runs  as  to  them  until  of  which  the  courts  are  bound  to  take 
they  are  actually  cited  in,  and  they  may  notice.  But  in  such  cases  it  will  be  ob- 
plead  it,  although,  as  to  the  original  de-  served  that  the  statute  confers  the  right  of 
fendants,  it  has  not  mn.  Alexander  v.  action  and  subjects  the  right  to  a  condi- 
Pendleton,  8  Cranch  (U.  S.),  462  ;  Miller  tion,  viz.  that  suit  shall  be  brought  within 
V.  Mclntyi-e,  ante.  And  the  same  rule  has  a  certain  time  ;  and,  unless  the  condition  is 
been  applied  where  the  declaration  in  an  not  complied  with,  the  right  does  not  ex- 
action of  ejectment  has  been  amended  by  ist.  Kendall  v.  United  States,  14  Ct.  of 
adding  a  new  demise  In  the  name  of  another  CI.  (U.  S.)  122. 

party  asserting  a  different  title.  Sicard  v.  ^  To  be  available,  the  statute  must  be 
Davis,  6  Pet.  (U.  S.)  124.  In  an  early  pleaded  or  interposed  as  a  bar  by  answer, 
English  case  it  was  held  that  the  statute  where  such  practice  prevails,  or  by  notice 
was  an  absolute  bar  to  a  claim  upon  which  under  the  general  issue  ;  and  the  proper 
it  had  run,  and  consequently  that  it  oper-  plea,  where  the  statute  is  interposed  to  bar 
ated  as  a  bar  to  an  action  by  its  own  force,  an  action  upon  a  simple  contract,  is  rum 
and  without  being  pleaded.  Brown  v.  accrevU  infra  sex  annos.  Parker  v,  Kane, 
Hancock,  Cro.  Car.  115.  But  the  question  4  Wis.  1 ;  Peck  v.  Cheney,  id.  249  ;  Hum- 
coming  before  the  court  soon  afterwards,  phrey  v.  Persons,  23  Barb.  (N.  Y.)  813  ; 
the  judges  were  equally  divided  on  the  Young  v.  Epperson,  14  Tex.  618 ;  Taze- 
qnestion.  Frankersley  v.  Robinson,  id.  well  v.  Whittle,  13  Oratt.  (Ya.)  329  ;  Hav- 
ld3.  And  still  later  it  became  well  settled  lin  v.  Stevenson,  30  Iowa,  371  ;  Offut  v, 
that  a  person  could  not  avail  himself  of  Henderson,  1  Cr.  (U.  S.  C.  C.)  553 ;  The 
the  statute  unless  he  set  it  up  by  plea.  Swallow,  01c.  (U.  S.)  334;  Neale  v. 
Puckel  V.  Moore,  Yent,  191  ;  Gould  •.  Walker,  1  Cr.  (U.  S.  C.  C)  57  ;  Mclver  r. 
Johnson,  2  Ld.  Raym.  838  ;  Kirkman  v.  Moore,  id.  90  ;  Gardner  v.  Lindo,  id.  78 ; 
Siboni,  4  M.  &  W.  339  ;  Brickett  i;.  Davis,  Bieers  v.  Washington,  34  Tex.  267  ;  Rob- 
21  Pick.  (Mass.)  404  ;  Bobbins  v.  Harvey,  bins  v,  Harvey,  5  Conn.  335;  Pegram  v, 
5  Conn.  335  ;  Pegram  v,  Staltz,  67  N.  C.  Stoltz,  67  N.  "c.  144 ;  Wisecarver  v.  Kin- 
144  ;  Pearsall  v.  Dwight,  2  Mass.  87  ;  caid,  83  Penn.  St  100 ;  Parker  v.  Ii-win, 
Chambers  v.  Chambers,  4  G.  ft  J.  (Md.)  47  Ga.  405 ;  Robinson  o.  Allen,  37  Iowa, 
349  ;  Parker  v.  Irwin,  47  Ga.  405 ;  Merry-  27  ;  Tarbox  v.  Adams  County,  34  Wis. 
man  9.  St^te,  5  H.  ft  J.  (Md.)425;  Jack-  '558.  In  Retzer  v.  Wood,  U.  S.  S.  C, 
ton  V,  Yarick,  2  Wend.  (N.  Y.)  294.  Nov.,  1883,  it  was  held  that  in  the  ab- 
And  even  in  those  States  where  it  is  held  sence  of  a  statutory  role  to  the  contrary. 
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statute  may  be  waived  by  the  debtor,  the  best  possible  proof  of  sach 
waiver  being  a  payment.  It  is  probable,  however,  that  this  rule  is 
applicable  solely  to  cases  where  by  the  statute  the  remedy  only,  not 
the  right,  is  destroyed.^ 


the  defence  of  a  statute  of  limitations,  41  Penn.  St  482  ;  Brand  v.  Longstreet,  4 
which  is  not  raised  either  in  pleading,  or  K.  J.  L.  325  ;  Crosby  v.  Stone,  2  id.  988. 
on  the  trial,  or  before  judgment,  cannot  be  In  Minnesota,  the  statute  must  be  pleaded, 
availed  of.     In  a  suit  to  recover  back  in-  unless  the  complaint  on  its  face  clearly 
ternal  revenue  taxes,  tried  by  the  Circuit  shows  that  it  has  run.   Davenport  v.  Short, 
Court  without  a  jury,  the  court  having  17  Minn.  24.     In  Arkansas,  while  under 
found  the  facts,  and  held  that  the  taxes  the  Code,  §  111,  it  is  optional  with  a  party, 
were  illegally  exacted,  but  that  the  suit  where  the  claim  appears  to  be  barred,  upon 
was  barred  by  a  statute  of  limitation,  ren-  the  face  of  the  declaration  or  complaint,  to 
dered  a  judgment  for  the  defendant     On  set  up  the  statute  either  by  demurrer  or 
a  writ  of  error  by  the  plaintiff,  the  record  answer,  yet  if  the  complaint  shows  on  its 
not  showing  that  the  question  as  to  the  face  that  the  claim  is  not  barred  when  it 
statute  of  limitations  was  raised  by  the  in  fact  is,  the  defence  can  only  be  made  by 
pleadings,  or  on  the  trial,  or  before  judg-  answer.     McGehee  v.  Black  well,  28  Ark. 
ment,  and  the  conclusion  of  law  as  to  the  27.     In  some  of  the  States  it  is  held 
illegality  of  the  taxes  being  upheld,  the  that  where  the  plaintifiTs  pleadings  show 
court  reversed  the  judgment  and  directed  on  their  face  that  his  demand  is  barred 
a  judgment  for  the  plaintiff  to  be  entered  by  statute,  a  demurrer  showing  the  fact 
below.    Storm  v.  (Juited  States,  94  U.  S.  can  be  interposed.     Hudson  v,  Wheeler, 
76 ;  Upton  v.  McLaughlin,  105  id.  640.  34  Tex.  356.     But  the  bar  of  the  statute 
In  New  York,  under  the  code,  the  statute  must  appear  affirmatively  from  the  plain- 
must  beset  up  by  way  of  answer.  Sands  V.  tiff's  pleadings.     Moulton  v.  Walsh,   30 
St.  John,  36  Barb.  (N.  Y.)  628  ;  Bihrin  v.  Iowa,  361.     And  the  statute  can  never  be 
Bihrin,  17  Abb.  Pr.  (N.  Y.)  19  ;  Cotton  v,  interposed  by  a  general  demurrer.     Rivers 
Manurer,  3  Hun  (N.  Y.),  552.     And  the  v.  Washington,  arUe,     In  Ohio,  where  the 
plaintiff  cannot  avail  himself  of  the  statute  bar  of  the  statute  appears  upon  the  face  of 
against  a  counter-claim  unless  he  replies  the  the  complaint,  advantage  of  it  may  be 
statute  thereto.    Clinton  9.  Eddy,  1  Laub.  taken  by  demurrer ;  but  the  demurrer  is 
(N.  Y.)61.    But  he  may  interpose  the  Stat-  waived  by  a  subsequent  answer  to  the 
ute  against  a  set-off  not  the  subject  of  merits.     Yose  v.  Woodford,  29  Ohio  St 
counter-claim,  although  it  is  not  specially  245 ;  Collins  v.  Mack,  31  Ark.  684.     In 
pleaded.       Mann    v.    Palmer,    2    Keyes  North  Carolina,  advantage  of  the  statute 
(N.  Y.),  177  ;  Jacks  v.  Moore,  1  Yeates  cannot  be  taken  by  demurrer,  but  must  be 
(Penn.),  891.     In  Kentucky,  under  the  set  up  in  the  answer.    Green  v.  N.  C.  R.  B. 
code,  matters  in  avoidance  of  a  plea  of  Co.,  73  N.  C.  524. 

the  statute  need  not  be  pleaded,  but  may  ^  In  Perkins  v,  Guy,  55  Miss.  153,  it 
be  proved.  Harris  v.  Moberly,  5  Bush  was  held  that  the  statute  of  the  loetis  &m- 
(Ky.),  556.  In  all  cases,  unless  otherwise  tradus  could  not  be  pleaded  in  bar  in  a 
provided  by  statute,  the  statute  of  limita-  foreign  jurisdiction,  where  both  parties 
tions  must  be  specially  pleaded,  or  it  is  were  resident  in  the  place  where  the  con- 
treated  as  waived.  Bordens  v.  Murphy,  tract  was  made,  during  the  whole  statutory 
78  111.  81  ;  Hitchcock  v.  Harrington,  6  time,  unless  such  statute  goes  to  the  ex- 
Johns.  (N.  Y.)  290;  Sears  v.  Shafer,  6  N.  Y.  tinction  of  the  right  itself,  rather  than  to 
268 ;  Fairchild's  Case,  24  Wend.  (N.  Y.)  the  extinction  of  the  remedy.  But  that, 
381 ;  Boggs  V.  Bard,  2  Rawle  (Penn.),  where  the  right  of  action  is  extinguished 
102;  Heath  «.  Page,  48  Penn.  St  130;  by  the  statute  of  the /octw  C(m<ra« i«,  effect 
Gullick  V.  Loder,  2  N.  J.  Eq.  68.  And  will  be  given  thereto  by  the  lex  fori.  In 
when  the  statute  is  pleaded,  the  plaintiff  Iowa,  by  statute,  the  stetute  of  limitations 
must  reply  specially.  Webster  v,  Newbold,  of  another  State  is  a  bar  to  an  action  upon 
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Not  only  must  the  statute  be  pleaded,  but  also,  when  it  is  set  up  in 
bar  of  the  action,  the  plaintiff  must  reply  thereto,  and  set  up  such 
matters  as  he  relies  upon  in  avoidance  of  its  operation/  and  in  such  a 
manner  as  to  apprise  the  defendant  of  the  issue  intended  to  be  raised, 
whether  of  denial  or  avoidance ; '  and  the  plaintiff  will  be  precluded 
from  giving  any  matter  in  evidence  to  avoid  the  statute,  not  specially 
embraced  in  his  plea.     Thus,  under  a  replication  that  the  defendant 
did  assume  and  promise  within  six  years,  it  has  been  held  that  the 
plaintiff  could  not  show  that  the  defendant  had  promised  not  to  plead  the 
statute.'    So  where  a  defendant,  in  his  answer,  instead  of  alleging  that 
the  cause  of  action  did  not  accrue  within  the  prescribed  period  before  the 
commencement  of  the  action,  alleged  that  he  did  not  at  any  time  within 
the  prescribed  period  before  the  commencement  of  the  action  under- 
take, promise,  or  agree,  &c.,  it  was  held  insufficient  to  interpose  the  bar 
of  the  statute.^  And  the  same  is  true  as  to  fraud,  absence  from  the  State, 
or  indeed  any  matter  that  goes  in  avoidance  of  the  statutory  bar.  * 
Where  a  right  is  not  of  common  law  origin,  but  is  given  by  statute  and 
the  statute  also  presciibes  the  time  within  which  the  right  must  be  en- 
forced, a  complaint  which  on  its  face  shows  that  the  time  limited  has 
expired  will  be  insufficient  on  demurrer/    But,  where  the  statute  merely 


the  claim  in  that  State.    Davis  v.  Harper,  after  presentatloii  and  during  which  time 

48  Iowa,  513.    In  Gana  v,  Frank,  36  Barb,  the  claimant  is  prohibited  from  bringing 

(N.  Y.)  320,  a  doctrine  similar  to  that  suit,  has  also  elapsed, 

held  in  the  Mississippi  case,  supra,  was  Diefenthaler  v.  Mayor,  ftc..  Ill  N.  Y. 

held.  831. 

^  Crosby  v.  Stone,  2  N.  J.  L.  988 ;  Van  *  Jarvis  ».  Pike,  aiUe,    The  plea  must 

Dike  V.  Van  Dike,  4  N.  J.  £q.  289  ;  Jams  be  interposed  before  issue  is  joined,  and 

».  Pike,  11  Abb.  Pr.  (N.  Y.)  n.  s.  898;  Ford  this  is  the  case  even  when  a  matter  is  re- 

V.  Babcock,  2  Sandf.  (N.  Y.  S.  C.)  518;  ferred.     But  if  matters  are  brought  up  by 

Witherup  v.  Hill,  9  S.  &  R.  (Penn.)  11 ;  the  plaintiff,  of  which  the  defendant  first 

Webster  v.  Newbold,  41  Penn.  St  482  ;  had  notice  on  the  trial  before  a  referee  or 

McEehey's  Appeal,  72  id.  409.  auditor,  to  such  matters  the  plea  may  then 

In  Jex  V.  Mayor,   Ac.  of  City  of   N.  be  interposed,  either  orally  or  in  writing, 

Y.,  Ill  N.  Y.  389,  it  was  held  that  the  by  leave  of  the  referee  or  auditor.     When 

■U[  years'  statute  of  limitation  applies  to  a  a  defendant  sets  up  a  counter-claim,  the 

cause  of  action  to  recover  back  the  amount  plaintiff  must  plead  the  statute  thereto, 

^  &n  assessment  for  a  local  improvement  and  cannot  for  the  first  time  set  it  up 

P^  .to  the  city  of  New  York,  where  the  before  the  referee,  and  the  referee  has  no 

assessment  was  void  for  want  of  jurisdic-  power  to  authorize  the  filing  of  such  a  plea, 

tion ;  and  it  is  wholly  unnecessary  in  such  Ripley  v.  Corwin,  17  Hun  (N.  Y.),  597. 

acasetoset  aside  the  assessment,  the  cause  *  McGulloch  v.   Norris,  5  Penn.   St. 

of  action  is  one  of  a  legal  nature  only.  285. 

In  pleading  the  statute,  it  is  sufficient  *  McCollister  v.  Willey,  52  Ind.  882. 

to  aver  that  more  than  six  years  have  »  Bevan  v.  Cullen,  7  Penn.  St.  281 ; 

•lapsed  since  the  cause  of  action  accrued  ;  King  v.  Baxter,  7  Phila.  (Penn.)  186.    See 

it  is  not  necessary  to  aver  that,  in  addition  post,  Pleadings. 

*o  the  six  years,  the  thirty  days  allowed  •  Laird  v.  Laird,  30  Md.  171. 
the  city  by  its  charter,  to  pay  the  claim 
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bars  the  remedy  upon  a  right  which  exists  at  the  common  law,  the 
statute  must  be  pleaded.^ 

In  some  of  the  States  it  is  held,  that  when  the  complaint  on  its  face 
shows  that  the  statute  has  run,  it  may  be  availed  of  by  demurrer.^  In 
Iowa,  it  was  held,  that  the  defence  of  the  statute  cannot  be  raised  by 
demurrer.'  In  Alabama,  it  is  held,  that  when  the  bill  or  complaint  seeks 
to  enforce  a  claim  which  on  its  face  is  barred  by  the  statute  of  limita- 
tions, but  avers  partial  payments  which  avoid  the  bar,  the  defence  of 
the  statute  cannot  be  taken  by  demurrer.^  And  there  would  seem  to 
be  no  good  reason  wh}**  this  rule  should  not  be  universal ;  but  if  no 
demurrer  is  filed,  and  no  plea  setting  up  the  statute,  it  cannot  be 
availed  of  as  a  defence,*  as  only  those  pleading  the  statute  can  avail 
themselves  of  it  in  defence.*  In  Georgia,  it  is  held,  that  where  it  is 
apparent  from  the  face  of  the  declaration  that  the  suit  is  barred  by  the 
statute,  it  will  be  dismissed  on  motion.  As  the  statute  is  a  purely  per- 
sonal privilege,  it  follows,  as  a  matter  of  course,  that  no  one  can 
avail  themselves  of  that  privilege  except  the  person  who  elects  so  to 
do  b}'  setting  up  the  statute  as  a  defence ;  and  the  court  cannot  of  its 
own  motion  interpose  a  plea  of  the  statute.^  But  the  rule  that  the 
statute  must  be  pleaded  applies  only  where  there  is  an  opportunity  to 
plead  it.®  And  the  court  may,  in  its  discretion,  allow  an  amendment 
setting  up  the  statute  as  a  defence.*    But  as  there  is  serious  danger 

^  Cooke  V.  Chambers,  67  Ind.  107.  applicable,  canuot  hare  the  benefit  of  one 

«  Wilt  V,  Buchtel,  2  Wash.  (U.  S. ),  417;  not  pleaded. 
Thompson  v.  Parker,  68  Ala.  387  ;  Deror        ^  Smith  v.   Hatchinson,   78  Va.    683. 

r.  Rerick,  87  Ind.  837  ;  Budd  i>.  Walker,  29  Sanger  v.  Nightengale,  122  TJ.  S.   176  ; 

Hun    N.  Y.),  844;  Ilett  v.  Collins,  103  Ewell  v.  Daggs,  108  U.  S.  143.     In  this 

111.    74 ;    Upton    v.    Steele,   2  Wy.  54 ;  case  the  court  said  that,  although  a  subse- 

Upton    V.   Mason,   2  id.   55 ;  St.    Louis,  quent  purchaser  might  set  up  a  plea  of  the 

Ac.  K.  B.  Co.  17.  Brown,  4  S.  W.  (Ark.)  statute,  the  plea  must  show  that  the  action 

781.  is  barred  as  between  the  parties  to  tbe 

*  State  V.  Mclntyre,  58  Iowa,  72.    See  debt,  because  as  the  owner  of  the  equity  of 

also  State  v.  Spencer,  70  Mo.  314.  redemption  it  is  that  debt  he  has  to  pay. 

*  Cameron  v.  Cameron,  82  Ala.  892 ;  The  statute  does  not  operate  as  a  dis- 
Manniug  v.  Dallas,  15  Pac.  Rep.  (Cal. )  34  ;  charge  of  the  debt,  but  operates  as  a  mere 
Walker  v.  Fleraming,  37  Kan.  171 ;  Hef-  limitation  upon  the  remedy  preventing  the 
fernan  v.  Howell,  90  Mo.  344.  ci*editor  from  enforcing  his  claim  after  the 

*  Bannon  v.  Lloyd,  64  Md.  48  ;  Cother-  statutory  period  has  elapsed,  provided  the 
man  v.  Cotherman,  58  Mich.  465  ;  Ward  debtor  sees  fit  to  avail  himself  of  it.  The 
V.  Walkers,  63  Wis.  39 ;  Cooksey  v.  It  R.  statute  does  not  destroy  the  right  of  ac- 
Co.,  17  Mo.  App.  172  ;  Childress  v.  Grim,  tion,  but  only  defeats  a  remedy  for  the 
57  Tex.  56  ;  Bellville  Savings  Bank  ».  enforcement  of  the  claim.  Harris  r.  Gray, 
Winslow,  30  Fed.  Rep.  488  ;  Sanger  v.  49  Ga.  685 ;  Parker  v.  Erwin,  47  Ga.  2  ; 
Nightengale,  122  U.  S.  176.  Baker  v.    Bush,  25  Ga.    594 ;  George  v. 

*  Bannon  v.  Lloyd,  ante ;  Bridgforth  v,  Gardiner,  49  Ga.  491. 

Payne.  62  Miss.  777.  •  Dreutzer  v.  Baker,  60  Wis.  179. 

1  n  this  case  it  was  also  held  that  a  de-        '  Smith  v,  Dreigert,  61  Wis.  222. 
fendant,  having  relied  on  the  statute  not 
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that  the  exercise  of  this  discretion  may  be  abused,  the  courts  will  only 
exercise  it  in  extreme  cases.  ^ 

In  the  case  last  cited  it  was  held,  that  where  a  person  pleads  the 
Btatate  by  way  of  defence,  he  mast  be  presumed  to  intend  to  plead  the 
statute  applicable  to  his  case.  But  in  a  case  cited  from  Mississippi,*  it 
was  held,  that  where  a  defendant  relied  on  a  statute  not  applicable,  he 
cannot  have  the  benefit  of  one  not  pleaded  which  might  be  applicable. 

Sec.  8.  The  Law  of  Iiiinitationa  a  Part  of  the  Lez  ForL  —  It  is  a 
well-settled  rule,  that  personal  contracts  are  to  be  interpreted  by  the  law 
of  the  place  where  they  are  made ;  and  it  is  a  rule  equally  well  settled, 
that  remedies  on  contracts  are  to  be  regulated  and  pursued  according  to 
the  law  of  the  place  where  the  action  is  instituted,  and  not  by  the  law  of 
the  place  of  the  contract.  The  reason  of  this  rule,  according  to  Stort,.  J.,' 
is  obvious.  **  Courts  of  law,"  says  he,  "  are  instituted  by  every  nation 
for  its  own  convenience  and  benefit^  and  the  nature  of  the  remedies, 
and  the  time  and  manner  of  the  proceedings,  are  regulated  by  its  own 
views  of  justice  and  propriety,  and  fashioned  by  its  own  wants  and 
customs.  It  is  not  obliged  to  depart  from  its  own  notions  of  judicial 
order  from  mere  comity  to  any  foreign  nation.  As  a  rule,  statutes  of 
limitation  are  to  be  considered  to  fall  within  these  remarks.  They  go 
ad  litis  ordifidtionem^  not  ad  litis  decisianem.  In  cases,  therefore  (except 
where  provision  is  otherwise  made  b}^  statute),  where  an  action  is  brought 
in  one  country  or  State  upon  a  contract  made  in  another,  a  plea  of  the 
statute  of  limitations  existing  in  the  place  of  contracts  is  not  a  good  bar, 
but  a  plea  of  the  statute  existing  in  the  country  or  State  where  the 
action  is  brought,  is."  ^    This  rule  is  in  conformity  with  the  universal 

^  Morgan  v.  Bishop,  61  Wis.  407.  by  the  foreign  law,  by  the  happening  of 
>  Bridgforth  v.  Payne,  62  Mias.  777.  certain  events.  But  here  there  is  only  an 
'  In  Le  Boy  v.  Orowningshield,  2  Mas.  extinction  of  the  remedy  in  the  foreign 
(U.  S.)  151.  court,  according  to  the  law  stated  to  be 
*  In  Duplex  v,  De  Roven,  2  Yem.  540,  received  there,  but  no  extinction  of  the 
is  to  be  found  the  first  authority  that  stat-  right ;  and  there  is  no  law  or  authority 
utes  of  limitation  go  ad  litis  ordincUionem  that  where  there  is  an  extinction  of  the 
and  not  ad  litis  deeinanem.  In  that  case,  remedy  only  in  the  foreign  court,  that  shall 
a  bill  in  equity  for  discovery  of  assets  and  operate,  by  comity,  as  an  extinction  of  the 
satisfaction  of  the  plaintifTs  debt,  which  remedy  here  also.  If  it  goes  to  the  extinc- 
was  a  judgment  obtained  in  France,  was  tion  of  the  right  itself,  the  case  may  be 
bronght.  The  defendant  set  up  the  Eng-  different."  Campbell  v.  Stein,  8  Dowl's 
lish  statute  of  limitations  in  bar  of  the  Par.  116.  The  uniform  administration  of 
claim,  which  was  allowed  by  the  Lord  the  law  has  been  that  the  lex  loci  ^n- 
Keeper,  and  this  decree  was  confirmed  on  traetus  expounds  the  obligations  of  con- 
a  rehearing.  The  question  was  made  at  tracts,  and  a  ststute  of  limitations  pre- 
law, and  Lord  Ellbnborouoh  said :  "  It  scribing  a  time  after  which  a  plaintiff  shall 
it  said  that  parties  who  hare  contracted  not  recover,  unless  he  can  bring  himself 
abroad  return  to  this  country  with  the  within  its  exceptions,  appertains  ad  tempus 
same  rights  which  they  had  in  the  country  et  modum  adionia  institiidendce,  and  not 
where  they  so  contracted ;  and,  generally  ad  valorem  contractus.  Townsend  v.  Jame- 
speaking,  that  is  so,  — that  is,  if  the  rights  son,  9  How.  (U.  S.)  407 ;  United  States  v. 
of  the  contracting  parties  be  extinguished  Donelly,  8  Pet.  (U.  S.)  861.  In  Dash  v.  Tup 
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rule  that,  as  the  statute  operates  merely  upon  the  remedy,  the  law  of 
the /orw/n,  and  not  the  law  of  the  situs  of  the  contract,  controls.^    But, 

per,  1  Cai.  (N.  Y.)  402,  in  an  action  upon  v.  Ames,  18  Minn.  587.    In  Miller  v.  Bren- 

a  note,  the  statute  of  limitations  of  New  haur,  7  Hun  (N.  Y.),  330,  in  an  action 

York  was  pleaded,  and  the  plaintiff  replied  upon  a  foreign  judgment,  it  was  held  that 

that  the  note  was  made  in  Connecticut,  the  statute  of  the  State  in  which  the  judg- 

where  the    statute  was  seventeen  years,  ment  was  rendered  could  not  be  set  up  to 

whereas  in  New  York  it  was  only  six  defeat  the  action  in  New  York,  as  the  stat- 

years.      The  court   held   this  replication  ute  is  local    Hubbell  v.  Cowdrey,  6  Johns, 

bad  on  demurrer.    In  Scotland  it  has  been  (N.  Y.)132;  Bissell  v.  Hall,  11  id.  168;  Rug. 

held  that,  as  to  process  brought  there  to  gles  v.  Keeler,  3  id.  264;  Carpenter  v.  AVells, 

recover  an  English  debt,  the  statute  of  pre-  21  Barb.  (N.  Y.)  598  ;  Power  v.  Hathaway, 

scription  in  England  cannot  be  pleaded,  48  id.  214;  Toulandau  v.  Lachmeyer,   7 

but  that  it  may  be  pleaded  to  infer  a  pre-  How.  Pr.   (N.  Y.)   145.    In  Loveland  v. 

sumption  of  payment ;  and  the  plaintiff  Davidson,  3  Penn.  L.  J.  377,  an  action 

will  be  permitted  by  positive  evidence  to  was  brought  in  Pennsylvania  upon  a  judg- 

overcome  this  presumption   by   contrary  ment  obtained  before  a  justice  of  the  peace 

presumptions,  or  to  show  from  the  circum-  in  New  York,  which  was  barred  by  the 

stances  of  the  case  that  payment  cannot  statute  of  limitations  of  that  State.     Held, 

be  presumed.    Fame's  Principles  of  Equity,  that  it  was  not  a  bar  to  an  action  thereon 

c.  8,  p.  869.     But  this  doctrine  does  not  in  Pennsylvania.  Murray  v.  Fisher,  5  Lans. 

prevail  in  this  country.    Wayne,  J.,  in  (N.  Y.)  98. 

Townsend  v,  Jameson,  9  How.  (U.  S.)  407,  i  McCluny  v.  Silliman,  8  Pet  (U.  8.) 

in  a  very  able  and  exhaustive  opinion,  270 ;  Townsend  v.  Jennison,  9  How.  (U.  S.) 

says :  *'  Most  of  the  civilians,  however,  did  407  ;  Thibodeau  v.  Levasser,  86  Me.  862  ; 

not  lose  sight  of  the  difference  between  Le  Roy  v.  Crowningshield,  2  Mas.  (U.  S.) 

these  prescriptions,  and  if  their  reasons  for  151 ;  Jones  «.  Hays,   4  McLean  (U.  S.), 

doing  so  had  been  taken  as  a  guide,  instead  521 ;  McElmoyle  v.  Cohen,  13  Pet.  (U.  S.) 

of  some  expressions  used  by  them  as  to  312  ;  NicoUs  v.  Rodgers,  2  Paine  (U.  S.), 

what  may  be  presumed  as  to  the  extinction  487  ;  Egberts  v.  Dibble,  8  McLean  (U.  S.), 

or  payment  of  a  claim,  while  the  plea  in  86  ;   Miller  v.    Brenham,   68  N.  Y.   83 ; 

bar  is  pending,  we  do  not  think  that  any  Mayer  v.  Freedman,  7  Hun  (N.  Y.),  218. 

doubt  would  have  been  expressed  concern-  In  Loveland  v,  Davidson,  3  Penn.  L.  J. 

ing  the  correctness  of  their  other  conclu-  Rep.  377,  in  an  action  on  a  judgment  ob- 

sion,  that  statutes  of  limitations  in  suiU  tained  before  a  justice  in  New  York,  t&e 

upon  contracts  only  relate  to  the  remedy,  defendant  set  up  the  New  York  statute  of 

But  that  was  not  done ;  and  from  some  ex-  limitations  in  defence.   The  court  held  that 

pressions  of  Pothier  and  Lord  Eames,  it  the  plea  was  bad,  and  that  the  lex  fori,  and 

was  said,  '  If  the  statute  of  limitations  does  not  the  lex  contrcutus,  governed.   And  even 

create,  propria  vigore,  a  presumption  of  the  in  those  States  where  by  statute  the  .statute 

extinction  or  payment  of  the  debt,  which  of  another  State  may  be  set  up  to  bar  the 

all  nations  ought  to  regard,  it  is  not  easy  action,  the  right  to  rely  on  the  defence 

to  see  why  the  presumption  of  such  pay-  must  be  affirmatively  shown  by  the  answer, 

ment,  thus  arising  from  the  lex  loci  con'  Gillett  v.  Hall,  32  Iowa,  226.     This  ques- 

tractus,  should  not  be  as  conclusive  to  eveiy  tion  was  raised  in  Miller  v.  Brenham,  7  Hun 

other  place  as  in  the  place  of  the  contract'  (N.  Y.),  330.     In  this  case  an  action  was 

.  .  .  But  neither  Pothier  nor  Lord  Eames  brought  against  the  defendant  upon  a  judg- 

meant  to  be  understood  that  the  theory  of  ment  obtained  against  him  in  California, 

statutes  of  limitations  purported  to  afford  It  was  contended  that  the  action  was  too 

positive  presumptions  of  payment  and  ex-  late,  because  by  the  statute  of  California  an 

tinction  of  contracts,  according  to  the  laws  action  upon  any  judgment  of  the  courts  of 

of  the  place  where  they  are  made,"  but  the  United  States,  or  of  any  State  and 

only  that  the  presumption  is  in  favor  of  Territory,  was  required  to  be  commenced 

the  party  pleading  the  statute.    Bigelow  within  five  years  from  its  rendition,  where- 
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if  the  statute  extinguishes  the  right  itself,  it  mnj  be  set  up  as  a  bar  to 
an  action  thereon  wherever  brought.^  This  rule  is  forcibly  illustrated 
in  another  way,  and  that  is,  that  where  by  the  laws  of  the  forum  a 
shorter  period  for  the  limitation  of  a  claim  is  fixed  than  by  the  law  of 
the  situs  of  the  contract,  the  statute  of  the  forum  will  bar  the  claim  if 
the  party  setting  it  up  brings  himself  within  it,  although  the  statute 
of  the  place  of  contract  has  not  run.  Thus,  in  Massachusetts,  a  wit- 
nessed note  is  not  barred  until  the  lapse  of  twenty  years ;  but  in  New 
York  no  distinction  is  made  between  a  witnessed  note  and  any  other ; 
and  in  an  action  in  the  latter  State  upon  a  witnessed  note  made  in  Mas- 
Bachusetts  and  payable  there,  it  was  held  that  the  statute  of  New  York 
run  upon  it  in  six  years.* 

There  is  a  distinction  as  suggested  by  Story,  J.,  in  his  Conflict  of 
Laws,  and  as  suggested  in  reference  to  the  preceding  rule,  in  cases  where 
the  right  as  well  as  the  remedy  of  the  claimant  is  barred  by  the  law 
existing  at  the  place  of  contract.®    This,  however,  Is  not  perhaps  a  fre- 

as  nearly  eight  years  had  elapsed  since  the  than  six  years,  although  the  maker  was 
judgment  in  action,  was  obtained.  Under  ODce  a  resident  of  the  State,  but  has  lived 
this  statute,  if  the  action  was  not  brought  out  of  it  ever  since  the  action  accrued, 
withiu  five  years,  the  judgment  was  neither  Walworth  v.  Routh,  14  La.  An.  205 
discharged  nor  extinguished,  but  the  party  Garraway  v,  Hopkins,  1  Head  (Tenn.),  583 
was  simply  deprived  of  his  remedy.  The  Putnam  v.  Dike,  18  Gray  (Mass. ),  585 
court,  in  denying  this  defence,  said :  "The  Bulger  i;.  Roche,  11  Pick.  (Mass.)  86 
statute  did  not  affect  the  remedy  in  any  Flowers  v.  Foreman,  23  How.  (U.  S.)  182 
other  respect,  and  consequently  it  cannot  Carson  v.  Hunter,  46  Mo.  467  ;  Stage 
be  allowed  to  control  the  proceedings  in  this  Wagon  Co.  v.  Mathieson,  3  Dak.  233. 
State,  brought  for  the  collection  of  the  judg-  i  Gans  ».  Frank,  36  Barb.  (N.  Y. )  320  ; 
ment.  The  effect  of  statutes  relating  alone  Perkins  v,  Guy,  55  Miss.  153.  The  rule 
to  the  remedy  is  necessarily  local,  and  this  may  be  said  to  lead  to  these  results  :  the 
is  a  provision  of  that  description.  In  this  statute  of  the  country  in  which  suit  is 
State  an  action  upon  the  judgment  could  brought  may  be  pleaded  to  bar  a  recovery 
oaly  be  barred  by  showing  that  the  defend-  on  a  contract  made  out  of  its  jurisdiction, 
ant  had  resided  here  for  the  length  of  time  but  the  statute  of  the  State  where  the  con- 
required  for  that  purpose  by  the  terms  of  tract  was  made  cannot  be  pleaded.  But 
our  statute."  Hendricks  v.  Comstock,  12  when  the  statute  of  the  place  where  the 
Ind.  238 ;  Watson  «.  Brewster,  1  Penn.  contract  was  made  operates  to  extinguish 
St  881 ;  Paine  v.  Drew,  44  N.  H.  806  ;  the  contract  or  debt  itself,  and  the  contract 
Hubbell  V,  Cowdrey,  6  Johns.  (N.  Y.)  is  sued  upon  in  another  State,  the  statute 
132;  BissoU  v.  Hall,  11  id.  168 ;  Rug-  of  the  lex  loci  contractus^  and  not  of  the 
gl«i  V,  Keeler,  8  id.  264 ;  Carpenter  v.  lex  fori,  controls.  McMerty  v.  Morrison, 
Wells,  21  Barb.  (N.  Y.)  298;  Power*.  .62  Mo.  140  ;  Mc  Arthur  r.Goddin,  12  Bush 
Htthaway,  48  id.  21 4 ;  Toulandau r.  Lach-  (Ky.),  274  ;  Jones  v,  Jones,  18  Ala.  248  ; 
i«eyer,  37  How.  Pr.  (N.  Y.)  146.  In  Cobb  v.  Thompson,  1  A.  K.  Mar.  (Ky.) 
Putnam  p.  Dike,  13  Gray  (Mass.),  585,  the  507  ;  Harper  v.  Hampton,  1  H.  &  J.  (Md.) 
court  held  that,  although  the  debt  arose  622  ;  Fletcher  v.  Spaulding,  9  Minn.  64. 
forty  years  before  action  was  brought  there-  «  Nicolls  v,  Rodgere,  2  Paine  {U.  S.), 
on,  it  was  not  barred  without  proof  that  437. 

the  defendant  has  ever  been  in  the  State ;         «  Carpenter  v.  Mintum,  6  Lans.  (N.  Y.) 

and  in  Lawrence  v.  Bassett,  6  Allen  (Mass.),  66  ;  Gans  v,  Frank,  86  Barb.  ( N.  Y. )  820  ; 

140,  it  was  held  that  a  note  is  not  barred  Perkins  v.  Guy,  55  Miss.  155.    In  Mc* 

by  the  itatate  although  overdae  for  mora  Merty  v,  Morrison,  62  Mo.  140,  the  court 
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quent  case  in  regard  to  personal  actions.     In  all  cases  touching  realty 
the  lex  rei  sites  prevails.^ 

Story,  J.,  in  a  case  previously  cited,"  stated  the  inclination  of  his 
mind  to  be,  that,  where  the  statute  of  the  loci  contractus  barred  all 
remedy  upon  the  claim,  "  there  is  a  virtual  extinction  of  the  right  in 
that  place,  which  ought  to  be  recognized  in  every  other  tribunal  as  of 
equal  validity ; "  although  the  decision  in  the  case  was  adverse  to  this 
view.  At  a  later  period  he  wrote  his  work  on  The  Conflict  of  Laws, 
and  from  what  he  there  says,  it  is  evident  that  he  changed  his  views  in 
this  respect.  He  says  :  "  It  may  be  stated  that,  as  the  law  of  prescrip- 
tion of  a  particular  country,  even  in  case  of  a  contract  made  in  such  coun- 
try, forms  no  part  of  the  contract  itself,  but  merel}'  acts  upon  it  ex  post 
facto,  in  case  of  a  suit,  it  cannot  properly  be  deemed  a  right  stipulated 
for  or  included  in  the  contract."'  Shaw,  C.  J.,  in  a  Massachusetts 
case,^  treated  the  rule  as  well  settled  as  stated  in  the  text,  but  intimated 
that,  if  it  was  an  open  question,  it  might  be  attended  with  some  diffi- 
culty. In  a  later  case,  it  was  held  that  an  action  for  breach  of  promise 
of  marriage  brought  by  a  foreigner  within  six  years  after  coming  to  this 
country  was  not  barred,  although  the  promise  was  made  more  than 
twenty  years  previouslj'  in  her  native  country.*  In  some  of  the  States 
provision  is  made  by  statute  that,  in  certain  cases,  and  subject  to  cer- 
tain condition^,  the  statute  of  another  State,  where  the  defendant  has 
resided  for  the  requisite  period  to  bar  the  claim,  may  be  interposed  as 
a  bar  in  the  State  where  action  is  brought.  This  is  the  case  in  Massa- 
chusetts, Nebraska,  Nevada,  Kansas,  Oregon,  Iowa,  Texas,  Florida, 
and  Ohio.*    And  in  Wisconsin  it  is  held  that  when  both  parties  reside 

say:   "The  statute  of  limitations  of  tbe  *  Bulger  v.  Roche,  11  Mass.  36. 

country  in  which  suit  is  brought  may  be  ^  Goetz  v.   Voelinger,   99  Mass.   504. 

pleaded  to  bar  a  recovery  on  a  contract  But  now  tbe  rule  is  otherwise  by  statute 

made  out  of  its  ])olitical  jurisdiction,  but  of  1880,  c.  98,  and  Stat  1882,  p.  1115. 

the  statute  of  the  place  where  the  contract  In  Atwater  v,  Townsend,  4  Conn.  47,  it 

was  made  cannot  be  pleaded.     But  when  was  held  that  neither  the  statute  of  limi- 

the  statute  of  limitations  where  the  con-  tations  nor  a  discharge  under  the  insol- 

tract  was  made  operates  to  destroy  or  ex-  vent  laws  of  the  lex  loci  contractus  can 

tinguish  the  right  or  debt  itself,  and  the  be  set  tip  to  bar  a  remedy.    See  Smith 

contract  is  sued  in  another  State,  the  lex  v.  Spinola,  2  Johns.  (N.  Y.)  196;  Sicard 

loci  coiitracttis,  and  not  the  lex  fori,  governs,  v.  Whale,  11  id.  194;  Whitmore  i>.  Adams, 

Fears  v.  Sykes,  85  Miss.   638.    When  a  2  Cow.  (N.  Y.)  626;  Shervell  v,  Hopkins, 

right  of  action  has  expired  by  limitation  of  1  id.  108  ;  Beckwith  «.  Angell,  6  Conn, 

the  statute  of  another    State  by  which  322;  Woodbridge  v.  Wright,  8  id.  623; 

alone  the  right  is  created,  no  action  can  Smith  v,  Healy,  4  id.  49.    The  last  two 

be  maintained  thereon  in  another  State,  cases  relate  to  a  discharge  under  insolvent 

Halsey  v.   McLean,    12    Allen    (Mass.),  laws. 

439.  ^  Nebraska  Gen.  Stat  c.  56,  tit.  11; 

1  Pitt  V.  Lord  Dacre,  L.  R.  3  Ch.  D.  Nevada  Comp.  Laws,  c  50,  §  33;  Indiana 

295;  Story  on  Conflict  of  Laws,  581.  Kev.  Stat  1872;  Kansas  Gen.  Laws,  c. 

^  Le  Roy  v.  Crowningshield,   2  Mas.  26,  tit  2,  §  28;  Oregon  Gen.  Laws,  c.  1, 

(U.  S.  C.  C.)  151.  tit  11,  §  26;  Iowa  Code,  tit.  19,  c  99, 

*  Story  on  Conflict  of  Laws,  583.  9 1665;  Massachusetts  Stat  1882,  p.  1115; 
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therein  until  a  debt  is  barred  or  a  title  made,  the  right  is  extinguished 
so  that  it  would  be  a  defence  in  another  State. ^  Under  these  saving 
statutes,  where  a  right  is  completely  barred  under  the  statutes  of 
another  State  or  country,  it  forms  a  valid  defence  in  the  State  in  the 
statute  of  which  such  saving  clause  exists.^  But,  in  order  to  avail 
himself  of  that  defence,  it  must  be  aflSrmatively  stated  in  the  plea  or 
answer,  and  must  be  fully  established  by  the  defendant  by  proof, 
showing  that  the  statute  of  the  State  relied  on  has  fully  run  upon  the 
claim,  and  that  the  conditions  required  to  make  sucli  statute  a  bar 
existed.  Independent  of  any  such  statutory  provision,  the  rale  is 
well  settled,  that  when  the  citizen  of  one  State  seeks  a  remedy  upon  a 
contract  or  claim  in  the  forum  of  another  State,  he  thereby  impliedly 
submits  to  all  the  laws  of  such  State  relating  to  the  remed3%  and  has 
no  cause  of  complaint  if  those  laws  deprive  him  of  advantages  that  he 
might  have  had  under  the  laws  of  his  own  State.^    It  is  a  rule  of  law. 


Texas,  Hair.  Dig.,  Laws  of  Texas,  2389; 
Florida,  Thomp.  Dig.  c  2 ;  Ohio,  Statute 
of  Ohio,  1841,  §  i.     See  Appendix. 

1  Brown  v.  Parker,  28  Wis.  21;  Knox 
V.  Cleaveland,  IS  id.  245. 

«  State  V.  Ladd,  1  Biss.  (TJ.  S^  C.  C.) 
69  ;  Harris  v.  Harris,  38  Ind.  402 ;  Van 
Dom  V.  Bodley,  id.  402;  Hoggett  v.  Emer- 
son, 8  Kan.  262.  In  Nebraska,  when  a 
cause  of  action  is  fully  barred  by  the  law 
of  another  State  where  the  defendant  had 
previously  resided,  it  also  is  a  bar  there. 
In  Nevada,  where  a  cause  of  action  arose 
in  another  State  or  country,  and  by  the 
law  thereof  an  action  cannot  be  maintained 
upon  it  there,  no  action  can  be  maintained 
thereon  in  Nevada.  A  similar  provision 
exists  in  the  statute  of  Kansas.  In  Ohio 
and  Oregon,  when  the  cause  of  action  arose 
out  of  the  State,  and  between  non-resi- 
dents, and  by  the  laws  of  the  State  or 
country  where  the  cause  of  action  arose 
an  action  cannot  be  maintained  thereon, 
no  action  can  be  maintained  thereon  in 
those  States.  In  Iowa,  when  a  claim  is 
barred  by  the  laws  of  any  State  or  country 
where  the  defendant  has  previously  resided, 
it  is  also  barred  there.  In  Texas,  the  pro- 
vision is  similar  to  that  in  Oregon.  In 
Florida,  an  inhabitant  or  resident  of  that 
State  may  set  up  the  statute  of  the  State 
where  the  contract  was  made,  in  bar. 

S  Blackburn  v.  Merton,  18  Ark.  884. 
The  statute  of  a  State  acting  upon  the 
title  to  personal  property  may  be  set  up  in 
a  foreign  jurisdiction,  as  it  relates  to  the 


right  rather  than  to  the  remedy.  Fears 
V.  Sykes,  35  Miss.  633;  but  except  where 
the  statute  extinguishes  the  right  of  action, 
in  the  absence  of  any  such  statutory  pro- 
vision in  the  State  where  action  is  brought, 
only  the  statute  of  such  State  can  bar  the 
remedy.  TJrton  v.  Hunter,  2  W.  Va.  83; 
Decouch  V.  Lavetier,  8  Johns.  Ch.  (N.  Y.) 
190;  Gassawayv.  Hopkins,  1  Head(Tenn.), 
883 ;  Crawford  v.  ChUdress,  1  Ala.  482; 
King  V.  Lane,  7  Mo.  241;  Egberts  v.  Dib- 
ble, 3  McLean  (U.  S.),  86 ;  Cartier  v. 
Paige,  8  Vt  160 ;  Jones  v.  Hayes,  4  Mc- 
Lean (U.  S.),  521 ;  Estes  v.  Kyle,  Meigs. 
(Tenn.),  84;  State  v.  Swope,  7  Ind.  91; 
Pegram  v.  Williams,  4  Eich.  (S.  C.)  219; 
Thibodeau  v.  Levasseur,  36  Me.  362;  Bis- 
sell  V.  Hall,  11  Johns.  (N.  Y.)  168;  Wood- 
bridge  V.  Austin,  2  Tyler  (Vt),  364; 
Wilkinson  v.  Holloway,  7  Leigh  (Va.), 
277  ;  Thompson  v.  Tioga,  &c.  R.  R.  Co., 
36  Barb.  (N.  Y.)  79;  Paine  v.  Drew,  44 
N.  H.  306;  Crocker  v.  Avery,  8  R.  L  178; 
Cobb  t7.  Thompson,  1  A.  K.  Mar.  (Ky.)  507; 
Flower  v.  Foreman,  23  How.  (U.  S.)  132; 
Harper  i;.  Hammond,  1  H.  &  J.  (Md.)  622; 
Richards  v.  Bickley,  13  S.  &  R.  (Penn.) 
395;  Ruggles  v,  Keeler,  3  Johns.  (N.  Y.) 
263;  Bruce  v.  Luck,  4  Greene  (Iowa),  143; 
Hawkins  v.  Barney,  6  Pet  (U.  S.)  457; 
Jones  V.  Hook,  2  Band.  (Va.)  403 ;  Pear- 
sail  V.  D wight,  2  Mass.  84;  Ward  v.  Hal- 
lam,  1  Yeates  (Penn.),  329;  Toulandau  v, 
Lachraeyer,  37  How.  Pr.  (N.  Y.)  145  ; 
Levy  V,  Boas,  2  Bailey  (S.  C),  217; 
Hinton  v.  Townes,  1  Hill  (S.  C),  489 ; 
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too  universally  conceded  to  need  supporting  authorities,  that  contracts 
are  to  be  construed  according  to  the  lex  loci  contractus^  but  that  they 
are  to  be  enforced  according  to  the  lex  fort.  This  distinction  is  by  no 
means  peculiar  to  the  common  law,  but  is  found  in  other  municipal 
codes  which  adopt  the  civil  law  as  their  basis.^  ''  Praescriptia  et  exe- 
cutio,"  says  Huberus,  ''  non  pertinent  ad  valorem  contractus  sed  ad 
tempus  et  moduiH  actionis  instituendae,  ad  eo  que  recepta  est  optima 
ratione,  ut  in  ordinandis  judiciis,  loci  cousuetudo  ubi  agitur,  etsi  de 
negotio  alibi  celebrato  spectetur.""  We  have  already  seen  that  so 
much  of  the  law  of  a  foreign  country  as  affects  the  remedy  only,  all 
that  relates  ad  litis  ordinationem^  is  taken  from  the  lex  fori  of  that  coun- 
try where  the  action  is  brought.  The  time  of  limitation  of  actions 
therefore  is  governed*  by  the  law  of  the  countr}^  where  the  action  is 
brought,  and  not  by  the  lex  loci  contractus.  But  where  the  law  of 
prescription  or  limitation  of  a  particular  country  not  only  extinguishes 
the  right  of  action,  but  the  claim  or  title,  or  cause  of  action  itself,  ipso 
facio^  and  declares  it  a  nullity  after  the  lapse  of  the  prescribed  period, 
such  law  of  prescription  or  limitation  may  be  set  up  in  any  other  coun- 
try to  which  the  parties  may  remove  as  an  absolute  bar  by  way  of 
extinguishment,  provided  the  parties  have  been  resident  within  the 
foreign  Jurisdiction  during  the  whole  period  of  limitation,  so  that  the 
law  has  actually  operated  upon  the  case  as  an  extinguishment  of 
the  claim,  and  not  merely  as  a  limitation  of  the  remedy.  By  the 
French  law,  all  rights  of  action  relative  to  letters  of  exchange  and 
bills  to  order,  subscribed  by  merchants,  tradesmen,  or  bankers,  or  for 
matters  of  commerce,  expire  in  five  years,  reckoning  from  the  day  of 
.protest  or  from  the  last  suing  out  of  any  judicial  process,  if  there  has 
been  no  judgment,  or  if  the  debt  has  not  been  acknowledged  by  any 
separate  act.  But  the  alleged  debtors  are  held,  if  required,  to  afl9rm 
on  oath  that  they  are  no  longer  indebted,  and  their  widows,  heirs, 
&c.,  that  they  bona  fide  believe  there  is  no  longer  anything  due.  The 
French  law  of  limitation,  therefore,  does  not  extinguish  or  aunul  the 
contract,  but  operates  upon  the  remedy  only.     If,  therefore,  a  party 


Graves  «.  Graves,  2  Bibb  (Ky.),  207.  In 
Louisiana,  the  statute  of  another  State  may 
be  set  up  to  defeat  an  action  upon  two 
conditions:  1st,  when  the  debt  accrued 
between  parties,  both  of  whom  resided 
out  of  the  State,  and  where  the  debt  was 
to  be  paid  out  of  the  State;  and,  2d,  where 
the  defendant  removes  to  the  State  after 
the  statute  bar  has  become  complete. 
Walworth  v,  Bouth,  14  La.  An.  205.  Sus- 
taining the  doctrine  of  the  text,  see  Jones 
V.  Jones,  18  Ala.  248';  Medbury  v.  Hop- 
kins, 8  Conn.  472 ;  Hendricks  v.  Com- 
stock,  12  Ind.  238;  Fletcher  v.  Spaulding, 


9  Minn.  64.  And  in  those  States  where 
the  statute  lets  in  the  statute  of  another 
State  to  bar  the  remedy,  it  is  necessary 
that  the  statute  bar  of  such  State  should 
be  complete.  Hays  v.  Cage,  2  Tex.  505; 
Smith  V.  Crosby,  id.  414.  And  time 
that  has  partly  run  in  one  State  cannot  be 
tacked  to  the  time  that  has  run  in  the 
State  where  the  action  is  brought  to  com- 
plete the  bar.    Perry  v.  Lewis,  6  Fla,  655. 

1  Traite  de  Assurance,  c.  4. 

^  Prselec.  de  Conflicti  Legum,  vol.  ii 
Lib.  1. 


§9.] 


WHEN  NOT   PART   OF   LEX  FORI. 


86 


who  has  contracted  in  France  removes  to  this  countrj',  and  is  sued  here 
upon  the  contract,  the  action  will  be  governed  by  the  law  of  the  State 
in  which  the  action  is  brought,  and  not  by  the  French  law  of  limitation 
of  actions.* 

Sec.  9.  Distinotlon  where  a  Statute  gives  and  lixnlte  the  Remedy. 
—  There  is  an  important  distinction  to  be  observed  in  the  application  of 
this  rule.  When  the  statute  of  a  particular  State  or  countrj-  gives  a 
remedy  which  did  not  exist  at  common  law,  and  at  the  same  time  limits 
the  period  within  which  action  therefor  shall  be  brought,  the  period  of 
limitation  thus  named  controls  in  whatever  jurisdiction  action  may  be 
brought.*  A  contrary  rule  would  result  in  upholding  a  right  of  action 
where  none  existed  by  virtue  of  the  common  law,  simply  because  the 
statutes  of  a  foreign  jurisdiction  gave  a  remedy,  although  in  fact,  under 
such  statute,  the  remedy  was  lost.  Thus,  in  the  case  first  cited  in  the 
preceding  note,  an  action  was  brought  in  the  United  States  Court  for 
the  Eastern  District  of  Michigan  by  an  administrator  for  the  death  of 
his  testator  by  the  explosion  of  a  steamboat  boiler.  The  explosion 
took  place  in  the  Province  of  Ontario ;  and,  under  a  statute  existing 
there,  a  remedy  was  given  to  an  administrator  or  executor  of  a  person 
whose  death  was  caused  by  the  negligence  of  another,  if  there  would 
have  been  a  liability  therefor  at  the  common  law  if  death  had  not 
ensued.  But  this  right  of  action  existed  only  subject  to  the  provision 
that  "every  such  action  shall  be  commenced  within  twelve  months 
after  the  death  of  such  deceased  person.'*  The  action  was  not  brought 
within  twelve  months  after  the  testator's  decease ;  and  the  court  held 
that  while  an  action  under  such  a  statute  could  be  maintained  in 
another  State  or  country,*  yet  it  could  onlj'  be  maintained  subject  to  all 
the  limitations  and  conditions  imposed  by  the  statute,  and  that  the 
plaintifT  must  show  that  he  has  complied  with  all  such  conditions  and 
limitations  in  ever}'  particular,  or  his  action  will  fail.  In  creating  the 
right,  the  legislature  has  the  power  to  impose  upon  it  any  restrictions 
it  sees  fit,  and  the  conditions  so  imposed  qualify  the  right,  and  are 
an  integral  part  thereof;  they  are  conditions  precedent,  so  to  speak, 
that  miist  be  fully  complied  with,  or  the  right  does  not  exist.  Such 
rights  being  in  derogation  of  the  common  law,  all  restrictive  language 
13  construed  against  it.^  It  seems,  also,  th^t  where  such  a  right 
is  given  by  statute,  and  a  Umitation  is  therein  imposed  as  to  the  time 
within  which  the  action  shall  be  brought,  and  subsequent  to  the  time 


1  Huber  v.  Steiner,  2  Sc.  326;  British 
Linen  Co.  v,  Drummond,  10  B.  &  C.  9(f3; 
Le  RoTix  V.  Brown,  12  C.  B.  801 ;  Rack- 
maboye  v,  Motticbnnd,  8  Moo.  P.  C.  4. 

«  Boyd  V.  Clark,  U.  8.  C.  C.  (Mich.) 
October  Term,  1881,  reported  24  Alb.  L.  J. 
503 ;  Eastwood  v.  Kennedy,  44  Md.  563 ; 
I>aker  v,  Stonebroker,  86  Mo.  849  ;  Huber 


V.  Steiner,  2  Bing.  N.  C.  202  ;  Halsey  v, 
McLean,  12  Allen  (Mass.)»  439. 

'  See  to  that  effect  Eastwood  v.  Ken- 
nedy, 44  Md.  663 ;  Huber  v.  Steiner,  2  Bing. 
N.  C.  202  ;  Baker  v.  Stonebroker,  36  Mo. 
849;  Dennickr.  Railroad  Co.,  103  U.S.  11. 

*  Pittsburgh,  C,  &  St  Louis  R.  R.  Co. 
V.  Hine,  25  Ohio  St.  629. 
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when  a  right  accracd  thereunder  the  right  is  enlarged  or  restricted,  and 
the  limitation  clause  is  repealed,  that  the  right  can  only  be  enforced 
under  the  statute  as  it  stood  when  it  accrued,  and  subject  to  all  its 
conditions  and  limitations.^ 

Sec.  10.  Rule  Tv^hen  Title  to  Personal  Property  is  acquired  by 
Possession  under  the  Statute  of  a  State.  — When  personal  property  is 
held  adverselj'  in  one  State  for  a  sufficient  length  of  time  to  acquire  a 
title  thereto,  under  a  statute  existing  relative  thereto,  there  can  be  no 
reason  \yhy  the  title  so  acquired  should  not  be  recognized  in  every 
State,  although  the  statute  of  such  other  State  requires  a  longer  pos- 
session, or,  in  fact,  although  no  title  by  possession  can  ever  be  acquired 
to  personal  property  in  such  other  State ;  and  such  seems  to  be  the 
rule.^  In  such  a  case,  lapse  of  time  not  only  bars  the  remedy,  but 
also  extinguishes  the  right  to  the  property  in  question ;  and  in  such 
cases,  as  we  have  already  seen,  the  coui-ts  recognize  the  statute  of 
the  foreign  jurisdiction  as  controlling  the  rights  of  the  parties.*  In  a 
case  in  the  United  States  court*  this  question  was  ably  considered,  and 
the  doctrine  stated  in  the  text  is  vindicated  upon  the  ground  that  there 
is  an  essential  distinction  between  a  statute  giving  titie  by  possession 
and  one  simply  luniting  the  remedy.  In  the  one  case  the  right  is  extin- 
guished, while  in  the  other  the  right  still  exists,  but  the  remedy  therefor 
is  taken  away.  In  a  case  previously  cited  *  in  the  same  court  this  ques- 
tion was  directly  raised  in  a  case  where  the  possession  of  a  slave  was 
sought  to  be  obtained  in  an  action  of  detinue,  and  it  was  held  that,  as 
the  laws  of  Virginia  provided  that  five  years'  bona  fide  possession  of  a 
slave  shall  constitute  a  good  title  thereto,  and  as  the  vendee's  vendor 
had  acquired  such  title  under  that  statute,  he  might  set  up  such  title 
in  the  courts  of  Tennessee  as  a  defence  to  an  action  there  brought  to 
recover  such  slave.' 

Sec.  11.  Constitutionality  of  Limitation  Acts. — Before  proceeding 
to  discuss  the  numerous  questions  arising  under  these  statutes,  it  is 
advisable  to  ascertain  how  far,  under  the  clause  of  the  Constitution  pro- 
viding that  no  State  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts, the  legislature  of  the  several  States  may  go  in  imposing  or 
varying  limitations  affecting  contracts  then  existing. 

1  Pittsburgh,  C,  &  St.  Louis  E.  R.  Co.  «  Perkins  v,  Guy,  arUe;  Gans  v.  Frank, 
V.  Hine,  25  Ohio  St.  629.  atUe;  Lincoln  v,  Battelle,  6  Wend.  (N.  Y.) 

2  Shelby  v.  Guy,  11  Wheat.  (tJ.  S.)  861 ;  476  ;  Beckford  v.  Wade,  17  Ves.  87  ;  De 
Bracon  v.  Bracon,  5  Ala.  508 ;  Goodman  La  Vega  v.  Vianna,  1  B.  &  Ad.  284  ;  Don 
V.  Monks,  8  Port  (Ala.)  84,  130;  Fears  v.  Lipmann,  1  CI.  &  F.  1 ;  British,  &c.  Co. 
V.  Sykes,  35  Miss.  638  ;  Blackburn  v,  v.  Drummond,  10  B.  &  C.  908. 
Morton,  18  Ark.  384  ;  Cargill  v.  Harrison,  *  Townsend  v.  Jameson,  9  How.  U.  S.) 
9  B.  Mon.  (Ey.)  518.  But  see  Jones  v.  407  ;  Brent  v.  Chapman,  5  Cranch  (U.  S.), 
Jones,  18  Ala.  248  ;  Newby  ».  Blackley,  858. 

3  H.  &  M.  (Va.)  57  ;  Townsend  v.  Jame-         *  Shelby  v.  Guy,  arUe. 
son,  9  How.  (U.  S.)  407.     See  also  Story         •  See  also  to  the  same  effect  Brent  v. 

on  Conflict  of  Laws,  §  582,   where  that  Chapman,  ante:  Brown  v.  Brown,  ante; 

eminent  author  suggests  this  exception.  Newby  v»  Blackley,  ante. 
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It  may  be  said  that  the  obligation  of  a  contract  is  the  law  that  binds 
the  party  to  perform  his  undertaking,  and  consists  in  the  power  and 
eflScacy  of  the  law  which  applies  to  and  enforces  performance,  or  the 
payment  of  an  equivalent  for  non-performance.  The  obligation  does 
not  inhere  and  subsist  in  the  contract  itself  proprio  vigore,  but  in  the 
law  applicable  to  the  contract;*  therefore,  where  rights  are  acquired, 
and  have  vested  under  a  statute,  the}'  cannot  be  divested  by  a  repeal  or 
modification  thereof.*    But  statutes  relating  merely  to  the  remedy  upon 

^  Ogden  V.  Saunders,  12  Wheat.  (U.  S.)  statute  of  limitations  applying  to  debts  ex- 
818;  Lapaley  v.  Brashear,  4  Litt.  (Ky.)  isting  at  the  time  of  its  passage  violated  the 
47  ;  Blair  v.  Williams,  id.  34 ;  Sohn  v.  provisions  of  the  constitution  of  that  State 
Watterson,  17  Wall.  (U*.  S. )  596.  In  inhibiting  laws  impairing  the  obligations 
Harris  v.  Grey,  49  Ga.  585  ;  Davidson  v.  of  a  contract  was  raised  in  several  cases, 
Lawrence,  id.  335  ;  Kimbro  v.  Bank  of  and  the  court  held  that  it  did  not.  That 
Fulton,  id.  419  ;  George  v.  Gardner,  id.  these  statutes  simply  relate  to  the  rem- 
441,  it  was  held  that  a  limitation  act  edy,  and  do  not  affect  the  obligations  of 
passed  March  16,  1869,  barring  after  the  contract,  see  Davidson  v.  Lawrence,  49 
Jan.  1,  1870,  actions  the  right  whereof  Ga.  385 ;  Harris  v.  Grey,  id.  685  ;  Kim- 
accrued  prior  to  June  1,  1869,  is  not  un-  bro  v.  Fulton  Bank,  id.  419 ;  George 
constitutional.  Bentwick  v.  Franklin,  88  v.  Gardner,  id.  441.  This  question 
Tex.  358.  In  De  Moss  v.  Newton,  31  Ind.  was  also  raised  in  the  United  States  Su- 
219,  the  court  say  :  "  Where  a  right  preme  Court,  and  was  similarly  decided, 
springs,  not  from  a  contract,  but  from  Sohn  r.  Watterson,  17  Wall.  (U.  S.)  596, 
legislative  enactment,  the  action  to  en-  the  court  observing  that  ordinarily  the 
force  a  claim  under  such  enactment  may  be  true  nile  for  applying  these  statutes  to 
limited  by  law  ;  and  the  legislature  is  the  rights  of  action  already  accrued  is  to  allow 
exclusive  judge  of  the  reasonableness  of  the  the  party  the  statutory  time  for  suing, 
time  allowed  within  which  the  action  may  computing  it  from  the  passage  of  the  act, 
be  brought,  and  neither  the  fact  that  the  and  to  consider  the  limitation  as  com- 
period  is  short  or  long  is  one  which  will  mencing  at  the  time  when  the  cause  of 
enable  the  court  to  declare  the  act  void  for  action  is  first  subjected  to  the  operation  of 
unreasonableness.     Adamson  v.  Davis,  47  the  statute. 

Mo.  268.  In  Kom  v.  Brown,  64  Penn.  *  Southard  v.  Central  R.  R.  Co.,  26 
St.  66,  the  section  of  the  Pennsylvania  N.J.  L.  13;  Benson  r.  The  Mayor,  10  Barb, 
statute  barring  a  recovery  on  ground-rents,  (N.  Y.)  223;  Houston  v,  Boyle,  10  Ired. 
unless  brought  within  twenty-one  years,  (N.  C.)  496;  Oriental  Bank  v.  Freize,  18 
was  held  constitutional  although  retro-  Me.  109;  Coffin  v.  Rich,  45  id.  507;  Davis 
spective.  A  statute  that  provides  that  the  v.  O'Ferrall,  4  Greene  (Iowa),  168.  In 
statute  shall  not  run  against  the  plaintiff  Girdner  v.  Stephens,  1  Heisk.  (Tenn.)  280, 
if  he  resides  in  the  State,  but  shall  if  he  sec.  4  of  the  schedule  of  the  amended  con- 
resides  out  of  it,  is  held  not  to  violate  stitution  of  1865,  and  sec.  4  of  the  sched- 
the  provisions  of  the  Federal  Constitution,  ule  of  the  new  constitution  of  1870,  and 
that  "the  citizens  of  each  State  shall  be  the  act  of  May  30,  1865,  c.  10,  §  1,  so  far 
entitled  to  all  the  privileges  and  immu-  as  their  terms  and  effect  authorized  the 
nities  of  citizens  in  the  several  States."  bringing  of  an  action  to  recover  on  claims 
Chemung  County  Bank  v.  Lowery,  93  of  any  kind  which  by  existing  laws  were 
U.  S.  72.  And  the  same  has  been  held  as  already  barred,  was  held  unconstitutional, 
to  statutes  barring  judgments  obtained  in  because  interfering  with  vested  rights. 
other  States.  Meek  v.  Meek,  45  Iowa,  See  Adamson  v.  Davis,  47  Mo.  268,  also 
294.  That  the  statute  may  provide  differ-  272  and  273.  To  the  same  effect,  Thomp- 
ent  periods  of  limitations  as  to  non-resi-  son  v.  Read,  41  Iowa,  48;  Pitman  v, 
dents,  see  Hawse  v.  Burgmire,  4  Col.  313.  Bump,  5  Oregon,  17. 
In  Georgia,  the  question  as  to  whether  a 


68                                      STATUTES  OF  LIMITATION.  [CHAP.  I. 

a  contract  are  not  vested  rights,  and  consequently  do  not  impair  the 
obligation  of  contracts,*  consequently  the  remedy  of  a  party  upon  an 
existing  contract  may  be  changed,  although  the  law  eifecting  the  change 
atfects  actions  then  pending.^  Statutes  of  limitation  relate  onlj'  to  the 
remedy,'  and  may  be  altered  or  repealed  before  the  statutory  bar  has 
become  complete,  but  not  after,  so  as  to  defeat  the  effect  of  the  statute 
in  extinguishing  the  rights  of  action  ;>  but  it  cannot  limit  existing 

^  Oriental  Bank  v.  Freize,  arUe ;  Bead  lature  has  unrestricted  power  to  change 
f.  Frankfort  Bank,  23  Me.  818;  Evans  v,  the  period  of  limitations  as  to  actions  ex 
Montgomery,  4  W.  &  S.  (Penn.)  218;  delicto,  Guilotell  t>.  Mayors,  65  How.  Pr. 
Hope  v.  Johnson,  2  Yerg.  (Tenn.)  125;  (N.  Y.)  114.  And  the  same  is  also  true  as 
Curry  v,  Sanders,  35  Ala.  280;  Oliver  Lee  to  all  rights  created  by  statute.  De  Moss 
&  Cq.'s  Bank,  21  N.  Y.  9;  Cutts  v,  Har-  ».  Newton,  81  Ind.  219. 
dee,  38  Ga.  350  ;  Hope  t;.  Johnson,  2  ^  Read  v.  Frankfort  Bank,  ante;  Woods 
Yerg.  (Tenn.)  123;  Cook ».  Grey,  2  Houst.  v,  Buie,  6  Miss.  285;  Evans  v.  Mont- 
(Del.)  454;  Ralston  v.  Lothair,  18  Ind.  gomery,  4  W.  &  S.  (Penn.)  218;  Ralston 
803.  **If,"  says  the  court  in  Terry  v,  v.  Lothair,  arUe;  Tucker  v.  Harris,  13  Ga. 
Anderson,  95  U.  S.  628,  "the  legislature  1.  But  it  cannot,  after  the  rights  of  a  party 
may  prescribe  a  limitation  where  none  ex-  have  been  adjudicated,  interfere  with  the 
isted  before,  it  may  change  one  which  has  process  to  enforce  that  right  so  as  to  ma- 
already  been  established.  The  parties  to  terially  lessen  the  efficiency  of  the  right 
a  contract  have  no  more  a  vested  interest  of  the  judgment  creditor.  Oliver  v.  Mc- 
iu  a  particular  limitation  than  they  have  Clure,  28  Ark.  555.  The  remedy  provided 
in  an  unrestricted  right  to  sue.  They  for  the  enforcement  of  contracts  may  be 
have  no  more  a  vested  interest  in  the  time  changed  at  the  will  of  the  legislature,  pro- 
for  the  commencement  of  an  action  than  vided  the  obligation  of  the  contract  is  not 
they  have  in  the  form  of  the  action  to  be  thereby  weakened,  lessened,  or  impaired, 
commenced."  The  legislature  may  bar  Holland  v.  Dickerson,  41  Iowa,  367;  and 
actions  upon  judgments  of  other  States,  this  is  so,  even  though  the  act  is  retro- 
Meek  V.  Meek,  45  Iowa,  294.  spective.  Lane  v.  Nelson,  79  Penn.  St.  407; 

Upon  the  general  proposition  and  hold-  Baldwin  t>.  Newark,  38  N.  J.  L.  834;  Til- 
ing that  the  legislature  has  power  to  ton  v.  Swift,  40  Iowa,  78.  Special  statutes 
change  the  period  of  limitations  as  to  all  affecting  or  applying  only  to  a  single  city 
claims  not  already  barred,  allowing  a  rea-  or  county,  unless  such  legislation  is  ex- 
sonable  time  for  bringing  actions  thereon,  pressly  prohibited  in  the  constitution,  are 
is  valid,  see  Hyman  v,  Bayne,  88  111.  valid.  Nash  v.  Fletcher,  44  Miss.  609. 
256;  Dyer  v.  Gill,  32  Ark.  410;  Pearsall  The  period  of  limitation  may  be  shortened. 
V.  Kenan,  79  N.  C.  472;  People  v,  Wayne  Guilotell  17.  Mayor  of  New  York,  55  How. 
Co.  Judge,   87   Mich.   287 ;   Sampson  v.  Pr.  (N.  Y.)  114. 

Sampson,  63  Me.  328 ;  Krone  v.  Krone,  «  Cox  v.  Berry,  13  Ga.  306 ;  Edwards 

37  id.  308;  Johnson  v.  Railroad  Co.,  54  v.  McCaddon,  20  Iowa,  520 ;  Mechanics', 

N.  Y.  416.  And  even  though  no  provision  &c.  Bank  (appeal  from  Probate),  81  Conn, 

therefor  is  made  in  the  new  law,  if  it  does  63  ;  Wintermire  v.  Westover,  14  N.  Y.  16; 

not  expressly  take  away  such  right,  it  will  Pearce  v,  Patton,  7  B.  Mon.  (Ky.)  162. 

be  construed  as  giving  a  reasonable  time  *  Ludwig   v.   Stewart,    82    Mich.   27; 

after  its  passage  before  existing  claims  are  Thompson  v.  Read,  41  Iowa,  48  ;  Pitman 

barred.      Dale  v.   Frisbie,»  59  Ind.    520;  v.  Bump,  5  Oreg.  17  ;  Memphis  v.  United 

Button  V.  Guy,  12  S.  C.  42.    That  legisla-  States,  97  U.  S.  293;  Pearsall  ».  Kenan,  79 

ture  may  give  a  statute  a  retroactive  effect,  N.  C.  472;  Dyert?.  Gill,  32  Ark.  410;  Terry 

see  Ludwig  u.  Stewart,  32  Mich.  27;  Hor-  t>.  Anderson,  95  U.  S.  628.    Relating  only  to 

bach   V,    Miller,    4   Neb.    31.     Whatever  the  remedy,  the  statute  is  not  a  part  of  the 

may  be  the  rule  as  to  contracts,  the  legis-  contract  until  the  statutory  bar  has  be- 
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claims  withoat  allowing  a  reasonable  time  after  its  passage  for  parties 
to  bring  an  action.^ 

come  complete ;  consequently,  before  that  subject  to  this  exception  such  laws  have 
time  the  period  of  limitation  may  be  been  held  valid,  and  applying  to  the  rem- 
extended  or  lessened  by  the'  legislature  edy  merely  their  retrospective  operation  is 
without  becoming  obnoxious  to  any  con-  no  objection  to  them,  Hope  v,  Johnson, 
stitutional  objection.  Edwards  v.  McOad-  *2  Yerg.  (Tenn.)  123;  United  States  v.  Sam- 
don,  20  Iowa,  420  ;  Beal  v,  Nason,  14  Me.  peryac,  1  Hempst.  (U.  S.  C  C.)  118;  Cutts 
344 ;  Newkirk  v,  Ghapron,  17  111.  344  ;  v.  Harder,  88  Ga.  350  ;  Rathbone  v.  Brad- 
Wright  0.  Oakley,  5  Met  (Mass.)  400;  ford,  1  Ala.  312;  Steamboat  Co.  v.  Barclay, 
Battles  V.  Fobes,  18  Pick.  (Mass.)  582.  80  id.  120 ;  Holcombe  v.  Tracy,  2  Minn. 
The  Te{>eal  or  amendment  of  a  statute  of  241;  Lockhartv.  Yeiser,  2  Bush  (Ey.)}  231; 
limitations  does  not  apply  to  a  claim  al-  Cook  v.  Wood,  1  McCord  (S.  C),  139  ; 
ready  barred  by  the  statute,  because  by  Beltzhooverv.  Yewell,  1  G.  &J.  (Md.)212; 
the  lapse  of  the  statutory  period  the  rights  Cox  v.  Berry,  13  Ga.  806  ;  Billings  v,  Hull, 
of  the  parties  have  become  vested,  and  the  7  Cal.  1  ;  Blackford  v.  Peltier,  1  Blackf. 
legislature  cannot  detract  from  or  enlarge  (Ind.)  36  ;  Griffin  v.  McKenzie,  7  Ga.  163  ; 
them.  Battles  v.  Fobes,  18  Pick.  (Mass.)  Ward  v.  Kilts,  12  Wend.  (N.  Y.)  137  ; 
532 ;  Seymour  v.  Deming,  9  Cush.  (Mass.)  Eckstein  v.  Shoemaker,  3  Whart.  (Penn.) 
629;  Wiilardr.  Clarke,  7Met.  (Mass.)  436;  15;  Frey  v.  Kirk,4G.  &J.  (Md.)609;'Haw- 
Darling  v.  Wells,  1  Cush.  (Mass.)  508  ;  kins  v.  Barney,  6  Pet.  (U.  S.)  485;  Charles- 
Brigham  V.  Bigelow,  12  Met.  (Mass.)  268  ;  town  Bridge  v.  Warren  Bridge,  11  Pet 
Garfield  v.  Bemis,  2  Allen  (Mass.),  445.  (U.  S.)  420. 

Thus,  the  legislature  cannot  give  a  remedy  The  rules  fairly  deducible  from  the  re- 
on  a  claim  already  barred  by  the  statute,  ported  cases  are,  that  it  is  competent  for 
Loring  V,  Boston,  12  Gray  (Mass.),  409;  the  legislature  to  make  a  statute  'retro- 
Kinsman  V.  Cambridge,  121  Mass.  558  ;  spective  where  it  does  not  impair  the-obli- 
nor  deprive  a  party  of  the  benefits  of  such  gation  of  a  contract  or  a  vested  right.  Sat- 
bar,  Wright  v,  Oakley,  ante;  Battles  v.  terlee  v. Matthewson,16 S.  & R. (Penn.)169; 
Fobes,  ante.  Weiser  v.  Hade,  52  Penn.  St.  472.  Stat- 
^  Horbach  v.  Miller,  4  Neb.  31 ;  Hal-  utes  relating  merely  to  the  remedy  are  not 
combe  v.  Tracy,  2  Minn.  241  ;  Lock  hart  a  part  of  contracts  made  while  it  is  in 
V.  Yeiser,  2  Bush  (Ky. ),  231  ;  W.  S.  R.  R.  force  ;  therefore  the  legislature  may  alter, 
Co.  9.  Stockett,  21  Miss.  395  ;  Beal  v,  modify,  or  repeal  the  same  at  any  time 
KasoD,  14  Me.  344 ;  Call  v.  Hagger,  8  before  rights  have  become  complete  under 
Mass.  480.  It  was  held  at  an  early  day  them,  and  as  statutes  of  limitation  merely 
in  the  history  of  our  statutes  that  they  do  relate  to  the  remedy,  it  follows  that  the 
not  come  under  the  bar  of  the  Constitution  legislature  may  alter  the  same  at  any  time 
of  the  United  States  or  of  the  State  consti-  before  a  claim  has  become  barred  under 
tutions,  except  where  they  are  retrospec-  them.  Miller  ».  Com.,  6  W.  &S.  (Penn.) 
tive,  in  the  legal  sense  of  the  term  ;  that  488.  In  Bigelow  v.  Bemis,  2  Allen  Mass.)* 
is,  unless  they  impaired  vested  rights.  496,  Bigelow,  J.,  says  :  *'  It  is  well  set- 
(jospel  Society  v.  Wheeler,  2  Gall.  (U.  S.  tied  that  it  is  competent  for  the  legisla- 
C.  C.)  106;  Ogdcn  v.  Saunders,  12  Wheat  ture  to  change  statutes  prescribing  a  lim- 
(U.  S.)  349;  Wintermire  v.  Westover,  itation  to  actions,  and  that  the  one  in 
14  N.  Y.  16  ;  Bush  v.  Van  Kleck,  7  Johns,  force  at  the  time  of  suit  brought  is  appli- 
(N.  Y.)447;  Caldert;.  Bull,  3Dall.  (Penn.)  cable  to  the  cause  of  action.  The  only 
386  ;  Sturges  v.  Crowninshield,  4  Wheat,  restriction  on  the  exercise  of  this  power  is 
(U.  S.)  122.  A  statute  that  ban*ed  a  past  that  the  legislature  cannot  remove  a  bar  or 
right  of  action,  without  any  provision  for  limitation  which  has  already  become  com- 
a  period  within  which  an  action  might  be  plete,  and  that  no  new  limitation  shall 
brought,  would  not  only  be  unreasonable  be  made  to  take  effect  on  existing  claims 
and  obnoxious  to  the  objection  that  it  im-  without  allowing  a  reasonable  time  for  ])ar- 
paired  the  rights  of  private  property,  but  ties  to  bring  actions  before  their  claims 
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It  has  been  held  in  a  case  decided  by  a  majority  of  the  Supreme 

arc  absolutely  barred  by  a  new  enactment,  reasonable  time  is  allowed  for  tbe  bringing 
See  also  to  same  effect  Dillon  v.  Dough-  of  actions  thereon.     Nash  v,  Fletcher,  44 
erty,  2  Grant's  Gas.  (Peun.)  99;  Morford  Miss.  609  ;  Patterson  v,  Gaines,  6  How. 
w.  Cook,  24  Penn.  St.  92  ;  Call  v.  Hagger,  (U.  S.)  660 ;  Elliott  v.  Lochrane,  1  Kan. 
8  Mass.  423  ;  Smith  v.  Moirison,  22  Pick.  126 ;  Pierce  v.  Tobey,  6  Met.  (Mass.)  168  ; 
(Mass.)  430 ;  and  the  cases  cited  ante,  as  State  v.  Clark,  7  Ind.  468 ;  Beesley  v. 
well  as  those  hereafter  cited  in  this  note.  Spencer,  26  111.  216 ;  Boot  v.  Bradley, 
In  Prentice  u.  Dehon,  10  Allen  (Mass.),  1  Kan.  437;  Wright  v.  Keithler,  7  Iowa, 
363,  and  Ball  v.  Wyeth,  99  Mass.  338,  it  92;  Cox  v.  Brown,  6  Jones  (N.  C.)  L.  100; 
was  a  query  with  the  court  whether  the  Pierce  t7.  Patton,  7  B.  Mon.  (Ky. )  172 ; 
legislature  possessed  the  power  to  give  a  Callaway  v.  MoUey,  81  Mo.  893 ;  Sleeth 
remedy  upon  a  claim  already  barred ;  but  v.  Murphy,  1  Morris  (Iowa),  321 ;  Howel 
as  this  question  has  invariably  been  de-  v.  Howell,  16  Wis.  66 ;  Gilman  v.  Cutts, 
cided  in  the  negative,  it  can  hardly  be  re-  23  N.  H.  376;  Beal  v.  Nason,  14  Me.  344; 
garded  as  au  open  one,  although  we  confess  Martin  v.  Martin,  3  Ala.  660 ;  Willard  p. 
that,  upon  the  theory  adopted  by  the  courts,  Harvey,  24  N.  H.  344 ;  Webster  v.  Cooper, 
we  see  no  reason  why  the  legislature  might  14  How.  (U.  S.)  488;  Railroad  Co.   v, 
not  exercise  this  power.    Under  these  stat-  Stockett,  13  S.  &  M.  (Miss.)  376  ;  Fiske 
utes    geneitdly  the  right  is  not  extin-  v.  Briggs,  6  R.  I.  667 ;  Bank  v.  Dutton, 
guished,   but   only  the   right  of   action  9  How.  (U.  S.)  622  ;  Kilbum  t;.  Lackman, 
thereon  is  taken  away.     The  claim  {may  8  Iowa,  380 ;  Winston  v.  McCormick,  1 
be  sued  in  another  State  and  a  judgment  Ind.  66;  Pritchard  v.  Spencer,  2  Ind.  486; 
obtained,  and  an  action  upon  that  judg-  Briscoe  v.  Ankelette,  28  Miss.  361;  Slater 
ment  may  be  maintained  in  the  courts  of  v.  Com.,  8  Ohio  St.  80;  Holcombe  v.  Tracy, 
the  State  by  the  statute  of  which  the  2  Minn.  241 ;  De  Cordova  t;.  Galveston,  4 
claim  on  which  the  judgment  was  ob-  Tex.  470.     Unless  the  statute  expressly  so 
taiued  was  barred.     Now,  if  the  person  provides,  a  change  in  the  law  does  not 
against  whom  the  claim  exists  acquires  operate  upon  claims  then  existing,   but 
such  a  vested  right  under  the  statute,  only  upon  those  subsequently  arising.  Gib- 
that  after  the  statute  has  run  upon  the  bons  r.  Goodrich,  8  111.  App.  690 ;  Van 
claim  the  legislature  cannot  give  a  remedy  Hook  r.  Whitlock,  8  Paige  Ch.  (N.  Y.) 
thereon,  it  must  be  upon  the  ground  that  806 ;  Deal  v.  Patterson,  14  La.  An.  728  ; 
the  claim  has  been  extinguished  by  the  Culvert  v.  Lanner,  10  Ark.  147  ;  Didier  v. 
statute,  in  which  event  it  ceases  to  be  an  Davidson,  2  Barb.  Ch.  (N.  Y.)  477 ;  Ash- 
enforceable  obligation  anywhere,  whereas  brooke    v,   Quarle's   Heirs,   16  B.   Mon. 
the  courts  hold,  as  we  have  seen,  that  the  (K'y.)  20;  Calkins  v.  Calkins,   3  Barb. 
right  is  not  extinguished,  but  only  the  (N.  Y.)  306  ;  Lucas  v.  Tunstall,  6  Ark. 
remedy  thereon  taken  away.     In  Camp-  448  ;  Ridgeley  v.  Steamboat  Reindeer,  27 
bell  V.  Holt,  115  U.  S.  620,  this  doctrine  Mo.  442 ;  People  v.  Supervisors,  10  Wend, 
has  been  held,  and  a  strong  intimation  (N.  Y.)  306 ;  Clemens  t;.  Wilkin^n,  10 
that  such  doctrine  would  be  held  in  New  Miss.  97  ;  Gordon  v.  Mounts,   2  Green6 
York,  should  the  question  ever  be  raised  (Iowa),  343 ;.  McKenney  v.  McKenney,  8 
there,  has  been  given  in  a  recent  case.  Ohio  St.    423  ;  Williamson  v.   Field,   2 
III  New  Hampshire,  in  Woart  v.  Winnick,  Sandf.   (N.  Y.)  Ch.   633  ;  Thompson  ». 
8  N.  H   473,  it  was  held  that  an  act  re-  Alexander,  11  111.  64  ;  Dickerson  v.  Mor- 
pealing  an  act  of  limitation  was,  as  to  all  rison,  6  Ark.  264  ;  Scarborough  v.  Dugan, 
actions  pending  at  the  time  of  the  repeal,  10  Cal.  806  ;  Brown  t?.  Wilcox,  10  Miss, 
jretrospective  and  contrary  to  the  State  97  ;  Paddleford  v.   Dunn,   14   Mo.   617 ; 
constitution  ;  and  this,  of  course,  would  be  Hinch  v.  Weatherford,  2  Greene  (Iowa), 
the  rule  where  the  constitution  prohibits  244 ;  Boyd  v.  Barringer,   28  Miss.  269. 
retrospective  laws.     The  law  seems  to  be  That  a  statute  may  extend  the  time  of 
well  settled  that  the  legislature  may  change  limitation  upon  existing  claims  has  been 
the  statute  even  as  to  existing  claims,  if  a  frequently  held,  but  it  cannot,  and  do«i 
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Court  of  the  United  States  ^  that  in  actions  upon  debt,  contract,  or  any 
class  of  actions  in  which  a  party  does  not  become  invested  with  the 
title  to  property  by  the  statute  of  limitations,  that  the  legislature  may 
by  a  repeal  of  the  statute  of  limitations,  even  after  the  right  of  action 
thereon  is  barred,  restore  to  the  plaintiff  his  remedy  thereon,  and  divest 
the  other  parly  of  the  statutory  bar.  The  doctrine  of  this  case  is  un- 
doubtedly technically  correct,  and  was  suggested  in  the  first  edition  of 
this  work,  in  Note  1,  page  28.  It  is,  however,  opposed  to  the  great 
weight  of  authority  in  this  country,  and  is  opposed  to  the  policy  of 
these  statutes.  There  can  be  no  question  that  the  legislatures  of  the 
several  States  by  the  passage  of  the  statute  of  limitations  intended  a 
permanent  divestment  of  a  right  of  action  in  all  matters  to  which  the 
statute  relates,  when  it  had  run  against  them,  and  they  had  thereby 
become  barred.  And  while  it  may  be,  as  I  have  already  suggested,  that 
the  reasoning  of  the  court  is  correct,  yet  the  wisdom  of  the  doctrine 
announced  is  questionable.' 

There  is  another  rule  that  must  be  borne  in  mind  in  reference  to  all 
statutes,  which  is,  that  they  are  to  be  so  construed  as  to  have  a  prospec- 
tive effect  merely,  and  will  not  be  permitted  to  affect  past  transactions, 
unless  such  intention  is  clearly  and  unequivocally  expressed ; '  JEind 

not,  revive  those  already  barred,  Bradford  Mass.  628 ;  Atkinson  v.  Danlap,  50  Me. 

V,  Strme,  18  Fla.  893;  Rogers  v.  Handy,  611;    Dyer  v.  Gill,   32  Ark.  410  ;  Wil- 

24  Vt.   620 ;  Winston  v,  McCormick,   1  loughby  v,  George,  6  Col.  80 ;  Mere,  &c 

Smith  ( Ind. ),  8  ;  Wright ».  Oakley,  6  Met.  v.  Sehner,  87  Md.  180  ;  Lndwig  ».  Stewart, 

(Mass.)  400  ;  Morford  v.  Cook,  ante;  Gar-  82  Mich.  27 ;  Power  «.  Telford,  60  Miss, 

field  V,  Bemis,  2  Allen  (Mas.s.),  445  ;  Bal-  195 ;  Pitman  v.  Bump,  6  Oreg.  16  ;  Rock- 

dro  V,  Tomlie,  1  Oreg.  176  ;  Jay  v.  Thomp-  port  v.  Walden,  54  N.  H.  167.    See  notes 

son,  1  Doug.  (Mich. )  873 ;  Hill  v.  Knickie,  pages  24  to  35. 

11  Wis.  442;  Sprecker  i;.  Wakely,  id.  432;  •  Com.  i;.  Sudbury,  106  Mass.  268  ; 
Hawkins  v,  Campbell,  6  Ark.  512  ;  Cauch  Whitman  v,  Hapgood,  10  Mass.  437;  Gar- 
V.  McKee,  id.  484 ;  Wires  v.  Farr,  25  Vt.  field  v.  Bemis,  %  Allen  (Mass.),  445;  Jar- 
41 ;  Walker  v.  Bank,  6  Ark.  561 ;  Davis  vis  v,  Jarvis,  8  Edw.  Ch.  {S.  Y.)  462 ; 
V,  Minor,  1  How.  (Miss.)  188;  Rabb  v.  People  v.  Supervisors  of  Columbia,  43 
Harland,  7  Penn.  St.  292 ;  Stipp  v.  N.  Y.  130 ;  People  r.  Supervisors  of 
Brown,  2  Ind.  647;  Clark  v.  Bank,  10  Ulster,  63  Barb.  QS.  Y.)  83;  New  York, 
Ark.  512 ;  Brown  ».  WUcox,  14  S.  &  M.  Ac.  R.  R.  Co.  v.  Van  Horn,  67  N.  Y.  473; 
(Miss.)  127;  McKinney  9.  Springer,  8  Hoch's  Appeal,  72  Penn.  St.  53;  OUphant 
Blackf.  (Ind.)  506;  Forsyth  «.  Ripley,  v.  Smith,  6  Watts  (Penn.),  449;  Phila- 
2  Greene  (Iowa),  181 ;  Knox  v.  Cleaveland,  delphia  v.  Passenger  R.  R.  Co.,  62  Penn. 
18  Wis.  245;  Dillon  v.  Dougherty,  2  St.  177;  Steckel's  Appeal",  64  id.  493;  Jour- 
Grant's  Cas.  (Penn.)  99  ;  Yancey  v,  Yan-  ney  v.  Gibson,  56  id.  57;  State  v,  Vree- 
cey,  5  Heisk.  (Tenn.)  353 ;  but  acta  only  land,  34  N.  J.  L.  438;  Belvidere  t;.  War- 
on  existing  rights,  Cox  v.  Davis,  17  Ala.  ren  R.  R.  Co.,  id.  193;  Baldwin  v.  New- 
714 ;  Chandler  v.  Chandler,  21  Ark.  95  ;  ark,  38  id.  158;  Ex  paru  Graham,  13 
Henry  v,  Thorpe,  14  Ala.  108  ;  Coady  v.  Rich.  (S.  C.)  277;  Finney  ».  Acicernian,  21 
Reins,  1  Mon.  T.  424.  Wis.  268;  Hopkins  v.  Jones,  22  Ino.  210; 

1  Campbell  p.  Holt,  115  IT.  S.  620.  Miller  t».  Com.,  5  W.  &  S.  (Penn.)  488; 

>  Martin  v,  Martin,  85  Ala.  660;  Me-  Benjamin  i;.  Eldridge,  50  Cal.  612;  Smith 

Cracken  Co.  v.  Mercantile  Trust  Co.,  84  v,  Humphrey,  20  Mich.  398;  Stanbangh  r. 

Ky.  344 ;    Kinsman  v.  Cambridge,   121  Snoblin,  32  id.  296;  Harrison  v,  Metz,  17 
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under  this  rule  a  change  in  the  statute  of  limitations  would  not  affect 
existing  claims,  unless  such  is  clearly  the  intention  of  the  legislature ; 
and  especially  would  this  be  the  case  where  actions  are  pendiug  upon 
such  claims  when  the  statute  is  passed.^  And  if  the  statute  is  to  have 
such  effect,  either  by  necessary  inference  or  from  its  express  terms,  it 
is  held  by  some  of  the  cases  to  be  void,  unless  it  gives  a  reasonable 
time  for  bringing  actions  before  it  goes  into  operation ;  ^  but,  upon  the 
theory  that  the  statute  only  relates  to  the  remed3',  it  would  seem  that 
it  is  competent  for  the  legislature  to  repeal  the  statute  in  toto^  and  make 
such  repeal  operative  as  to  all  existing  claims  upon  which  the  statute 
has  not  run.'  The  courts,  however,  make  an  important  exception  as 
to  the  power  of  the  legislature  to  change  the  law  of  limitations  as  to 
existing  rights,  which  is,  that  it  has  not  the  power  to  shorten  the 

id  877;   Ludwig  v,  Stewart,   82  id.  27;  cases.    In  Sohn  v.  "Watterson,  17  Wall. 

Price  V.  Hopkins,  18  id.  818.  (U.  S.)  596,  it  was  held  that  a  statu ce  of 

^  Hooker  v.    Hooker,   18   Miss.   599 ;  limitations  may  have  effect  upon  acuoas 

Battles  V.  Fobes,  ante  ;  Wright  v,  Oakley,  which  hare  already  accrued  to  the  day  of 

5  Met.  (Mass.)  400.    Thus,  in  Massaclin-  passage  as  well  as  upon  those  which  accrue 

setts,  where  the  statute  was  silent  as  to  afterwards,  but  that  such  will  not  be  pre- 

the  matter,  it  was  held  that  a  statute  which  snmed  to  be  the  intent  of  the  legislature, 

shortened    the   period    of   limitations  of  That,  ordinarily,  the  true  rule  for  applying 

actions  by  creditors  against  executors  or  a  statute  of  limitations  to  rights  of  action 

administrators  from  four  to  two  years  did  alittady  accrued  is  to  allow  the  party  the 

not  apply  to  executors  or  administrators  statutory  time  for  suing,  computing  it  from 

who  gave  bonds  before  the  law  took  effect,  the  passage  of  the  act, to  consider  the  limi> 

King  V.  Tirrell,  2  Gray  (Mass.),  831.  tation  as  commencing  at  the  time  when 

^  Call  V.  Hagger,  8  Mass.  480;  Willard  the  cause  of  action  is  first  subjected  to  the 
V.  Harvey,  24  N.  H.  344;  Blackford  v.  operation  of  the  statute  of  limitations. 
Peltier,  1  Blackf.  (Ind.)86;  Cook  v,  Eim-  In  Sampson  v.  Sampsoo,  68  Me.  828,  it 
ball,  13  Minn.  824;  Osborn  v,  Jaines,  17  was  held  that  it  was  competent  for  the 
Wis.  578 ;  Proprietors,  &c.  v.  Laboree,  legislature  to  shorten  the  period  of  limi- 
2  Me.  294 ;  Maltby  v.  Cooper,  1  Morr.  tations  as  to  existing  claims  provided  suffi- 
(Iowa)  59;  Society  v.  Wheeler,  2  Gall,  cient  time  is  allowed  for  bringing  actions 
(U.  S.  C.  C.)  141.  In  State  v.  Vreeland,  thereon  before  the  statute  runs. 
84  N.  J.  L.  488,  it  was  held  that  an  act  «  Conkey  »,  Hart,  14  N.  Y.  22;  Stock- 
which  merely  limits  the  time  within  which  ing  v.  Hunt,  8  Den.  (N.  Y.)  274;  Hill  v. 
an  action  shall  be  brought  will  not  apply  Boy  land,  40  Miss.  618.  Statutes  of  limi- 
to  a  suit  pending  when  the  act  goes  into  tation  pertain  to  the  remedy,  and  not  to 
effect,  although  it  was  not  brought  until  the  essence  of  the  contract ;  and  it  is  in 
after  the  act  was  passed.  Black  v.  Swan-  the  power  of  the  State  legislatures  to  regu- 
son,  49  Ga.  424.  In  Libbett  v.  Maultsby,  late  the  remedy  and  modes  of  proceeding 
71  N.  0.  345,  it  was  held  that,  where  the  in  relation  to  past  as  well  as  future  con- 
right  of  action  by  a  cestui  que  tn^^  accrued  tracts,  snbject  only  to  the  restriction  that 
prior  to  the  adoption  of  the  code  in  August,  it  cannot  be  exercised  so  as  to  take  away 
1868,  the  limitation  prescribed  therein  all  remedy  upon  the  contract,  or  to  im- 
did  not  apply,  but  wa^  governed  by  the  pose  upon  its  enforcement  new  burdens 
law  as  it  stood  before  the  enactment  of  the  and  restrictions  which  materially  impair 
code ;  and  that,  as  there  was  no  statute  the  value  and  benefit  of  the  contract, 
limiting  the  time  when  such  actions  should  Briscoe  v.  Anketell,  28  Miss.  861 ;  Swick- 
be  commenced,  it  was  left  to  the  principles  ard  v.  Bailey,  3  Ean.  507 ;  Nelson  v. 
established  by  courts  of  equity  in  such  Snorth,  1  Overt.  (Tenn.)  33. 
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period  of  limitation  upon  municipal  bonds  issued  for  sale  in  a  foreign 
market.  In  such  cases,  the  statute  in  force  when  the  bonds  were  issued 
is  treated  as  being  a  part  thereof,  so  that  it  cannot,  as  to  such  bonds, 
be  repealed ;  ^  and  especially  would  this  be  the  case  if  the  limitation  was 
fixed  by  the  statute  authorizing  the  issue  of  the  bonds. 

Sec.  12.  "What  Statute  governs. — If  before  the  statute  bar  has 
become  complete  the  statutory  period  is  changed,  and  no  mention  is 
made  of  existing  claims,  it  is  generally  held  that  the  old  law  is  not 
modiQed  by  the  new,  so  as  to  give  to  both  statutes  a  proportional  effect ; 
but  that  the  time  past  is  effaced,  and  the  new  law  governs.  That  is, 
the  period  provided  by  the  new  law  must  run  upon  all  existing  claims, 
in  order  to  constitute  a  bar.'  In  other  words,  the  statute  in  force  at 
the  time  the  action  is  brought  controls/  unless  the  time  limited  by  the 

^  iPeerless  v.  City  of  Watertown  (Wis.),  by  the  former  code,  the  limitation  was  six 

6  Bias.  (U.  S.  C.  C.)  79.  years.     **By  the  charter  of  New  York  a 

2  Henry  v.  Thorpe,  14  Ala.  103;  Mar-  demand  must  be  made  upon  the  comp- 
tin  V.  Martin,  35  id.  660;  Howell  v.  How-  troller,  inquiring  him  to  adjust  a  demand 
ell,  15  Wis.  55;  United  States  v.  Ballard,  against  the  city  thirty  days  before  bringing 
8  McLean  (U.  S.),  469  ;  Forsyth  v.  Ripley,  an  action  thereon."    On  the  26th  of  May, 
2  Greene  (Iowa),  181.     But  see  Pollard  v.  1876,  the  code  was  amended  so  as  to  limit 
Tait,  38  Ga.   439.     In  Gilman  v.  Cutts,  an  action  for  an  injury  to  the  person  to 
23  N.  H.   376,  an  action  was   brought  one  year  after  its  accruing.     This  amend- 
on  a  note  dated  Oc(.  1,  1838,   payable  ment  was  to  take  effect  July  1,    1876. 
on  demand.      The  plaintiff  brought  his  Plaintiff  commenced  this  action  in  March, 
action  Jan.  27,  1849.     A  new  statute  of  1877.     It  was  held  that,  irrespective  of  the 
limitations  took  effect  March  1,  1843,  at  question  of  the  power  of  the  legislature  to 
which  time  the  note  was  not  barred  by  the  enact  statutes  of  limitation  that  operate 
old  statute.     The  court  held  that  the  new  retrospectively,  the  statutes  of  six  years 
statute  was  the    one   applicable    to  the  and  not  that  of  one  applied   to  plain- 
action.     In  Indiana,  it  is  said  to  be  a  tiff's  right  of  action.    The  provisions  of 
general  rule  that  the  statute  in  force  at  section  73  of  the  old  code,  that  ''this  title 
the  commencement  of  the  action  controls,  shall  not  extend "  "to  cases  where  the 
State  V.  Clark,  7  Ind.  468.     See  also  Moore  right  of  action  has  already  accrued,  but 
V.  Lobbin,  26  Miss.  394;  Hazlett  u,  Critch-  the  statutes  now  in  force  shall  be  appli- 
field,  7  Ohio  ( Part  2),  158.  cable  to  such  cases,"  were  not  limited  to 
*  Patterson  v.  Gaines,  6  How.  (U.  S.)  the  date  of  the  adoption  of  that  code,  but 
556;  Marston  V.  Seabury,  S  N.  J.  L.  435;  operated  prospectively.     The  words  ''al- 
Pritchard  v.  Spencer,  2  Ind.  486;  Root  v,  ready"  and  "now"  in  that  section  are  to 
Bradley,  1  Kan.  430;  Walker  v.  Bank  of  be  taken  distributively,   and   apply  not 
Mississippi,  7  Ark.  500;  Phares  v.  Wal-  merely  to  the  date  of  the  original  enact- 
ters,   6  Iowa,  106;  Moore  v.  Lobbin,   26  ment,  but  to  any  subsequent  amendment 
Miss.  394;  Gilman  v.  Cutts,  23  N.  H.  376.  as  of  the  date  of  such  amendment.    Causes 
Provided  a  reasonable  time  has  been  given  of  action  "already  accrued  "  are  intended 
for  the  bringing  of  actions  upon  existing  and  saved,  and  the  "statutes  now  in  force" 
claims.     Sampson  u.  Sampson,  63  Me.  328.  applied  as  well  at  the  date  of  a  change 
In  Guilotell  v.  Mayor  of  New  York,'de-  effected  by  an  amendment  as  at  the  date 
cided  by  the  New  York  C^ouit  of  Apj)eals,  of  the  change  accomplished  by  the  original 
Jan.  7, 1882,  25  Alb.  Law  Jour.  315,  in  an  law.     In  Ely  v.  Holton,  15  N.  Y.  595,  in 
action  for  personal  injuries  caused  by  a  construing  another  section  of  the  old  code, 
defective  sidewalk,  it  appeared  that  the  this  court  gave  such  distributive  character 
injury  occurred  in  1873.    At  that  time,  to  the  use  of  the  word  "thereafter,"  hold- 
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old  statute  for  commencing  an  action  has  elapsed,  while  the  old  statute 
was  in  force,  and  before  the  suit  is  brought,  in  which  case  the  suit  is 
barred,  and  no  subsequent  statute  can  renew  the  right  or  take  away 
the  bar.^  The  question,  however,  as  to  whether  the  statute  is  to  have  a 
retrospective  operation  is  one  of  construction,  to  be  determined  from 
the  language  of  the  act  and  the  intention  of  the  legislature  to  be 
gathered  from  the  act  itself  aud  the  subject-matter  to  which  it  applies ; 
the  rule  being,  as  previously  stated,  that  a  statute  will  not  be  permitted 
to  have  a  retrospective  operation  unless  such  was  clearly  the  intention 
of  the  legislature.^ 

In  a  Georgia  case,*  where  a  statute  was  passed  Jan.  1,  1863,  pro- 
viding for  the  acquisition  of  title  to  laud  by  prescription  as  a  substitute 
for  a  previous  statute,  the  court  held  that  possession  which  had  been 
running  before  that  act  was  passed,  and  was  ripening  into  a  title,  was 
not  lost,  as  such  was  not  the  evident  intention  of  the  legislature,  and 
the  defendant  was  permitted  to  tack  the  time  already  passed  to  that 
required  bj-  the  new  statute.^  In  Michigan,^  a  statute  passed  in  1867 
provided  that  "  every  action  upon  a  judgment  rendered  in  a  court  of 
record  of  the  United  States,  or  this  or  any  other  State,  shall  be  brought 

ing  it  to  apply  at  the  date  of  the  enact-  *  For  instances  in  which  it  has  been 
ment,  and  also  at  the  date  of  an  amend-  held  that  a  statute  of  limitation  does  not 
ment.  See  also  Matter  of  Peugnet,  67  N.Y.  apply  to  causes  of  action  which  existed 
444.  See  Acker  v.  Acker,  80  N.  T.  143,  before  its  passage,  see  Weber  v.  Man- 
where  it  was  held  that  unless  the  new  ning,  4  Mo.  229  ;  Thompson  v,  Alex- 
statute  saves  existing  claims  from  its  oper-  ander,  11  111.  54;  Hall  v.  Minor,  2  Root 
ation,  it  applies  to  them  as  well  as  others.  (Conn.),  223  ;  Central  Bank  v.  Solomon, 
A  harsh  and  unreasonable  inference  of  20  6a.  408  ;  Paddleford  v.  Dunn,  14  Mo. 
legislatire  intention  is  not  to  be  drawn,  517  ;  Ashbrook  v.  Quarles,  16  B.  Mon. 
when  the  language  of  the  act  fairly  and  (Ky.)  20  ;  Moore  v.  McLendon,  10  Ark. 
naturally  admits  of  one  not  only  more  just  612  ;  Calvert  v.  Lowell,  id.  147  ;  Deal  v. 
and  wise,  but  in  better  harmony  with  an  Patterson,  12  La.  An.  602 ;  Stine  v,  Ben- 
intention  already  expressed,  and  a  general  nett,  13  Mian.  153  ;  Whitworth  v.  Fer- 
system  intended  to  be  consistent  and  uni-  guson,  18  La.  An.  60.  In  Eaton  v. 
form.  Plaintiff's  action  was  not  barred  by  Supervisors  of  Manitowac,  40  Wis.  668^ 
the  amendment  of  1876.  an  act  prescribing  a  new  limitation  of  time 
1  Baldro  v.  Tolmie,  1  Oreg.  176;  Brad-  for  suing  a  county  to  recover  back  sums  of 
ford  V.  Brooks,  2  Aik.  (Vt.)  284;  McKin-  money  paid  to  it  upon  illegal  tax  certifi- 
ney  v.  Spnnger,  8  Blackf.  (Ind.)  606;  cates  was  passed  in  April,  1867,  but  was 
Woart  V.  Winnick,  3  N.  H.  473;  Lewis  v,  not  to  take  effect  until  Jan.  1,  1868  ;  and 
Webb,  3  Me.  326;  Holden  v.  James,  11  the  court  held  that  the  purpose  and  effect 
Mass.  396 ;  Piatt  v.  Yittier,  1  McLean  of  this  provision  was  to  prevent  the  bar 
(U.  S.),  146;  Davis  v.  Minor,  2  Miss.  183;  of  the  statute  taking  effect  upon  rights  of 
Stipp  V.  Brown,  2  Ind.  647.  In  Kinsman  action  acquired  before  Jan.  1,  1868,  and 
V.  City  of  Cambridge,  121  Mass.  558,  it  that  this  was  a  reasonable  period  within 
was  held  that  the  statute  of  1874,  extend-  which  to  bring  an  action, 
ing  the  time  for  filing  a  petition  for  dam-  '  Pollard  t>.  Tait,  88  Ga.  439. 
ages  for  land  taken  to  widen  a  street,  did  ^  But  see  Henry  v.  Thorpe,  14  Ala.  108, 
not  revive  an  action  already  barred  by  the  where  a  contrary  rule  was  established, 
statute  existing  before  the  new  act  was  ^  Harrison  v.  Metz,  17  Mich.  377. 
passed. 
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within  ten  years  next  after  the  judgment  was  entered  and  not  after- 
wards ;  and  any  action  upon  such  judgment  which  shall  not  be  com- 
menced within  the  time  above  specified  shall  be  forever  thereafter 
barred/*  was  held  to  be  prospective  and  applicable  only  to  judgments 
rendered  after  the  act  took  effect.  In  Pennsylvania,  an  act  of  limita- 
tion was  passed  in  1785,  making  twenty-one  ^^ears'  adverse  possession 
of  lands  necessary'  to  give  title  to  the  person  in  possession,  and  it  was 
hehl  that  the  act  was  retrospective,  and  applied  as  well  to  rights  then 
existing  as  to  those  afterwards  arising.^  In  Massachosetts,  in  an  early 
case,^  Shaw,  C.  J.,  in  discussing  the  question  as  to  whether  a  person 
has  a  vested  right  to  plead  the  statute,  intimated  that  it  might  not  be 
proper  in  technical  strictness  to  say  that  he  had,  especiallj'  to  the  extent 
that  it  could  not  be  taken  away  by  the  legislature.  But  in  that  case, 
while  the  court  expressed  a  doubt  upon  this  point,  it  nevertheless  re- 
fused to  give  such  an  application  to  the  statute  under  consideration,  or 
to  admit  that  the  legislature  possessed  the  power  to  take  away  such 
right  after  the  bar  had  become  complete.  And  in  a  later  case  before 
the  courts  of  that  State '  the  same  doubt  ui)on  this  question  was  ex- 
pressed. But  whatever  doubt  may  exist  upon  this  point  in  Mas- 
sachusetts, the  courts  elsewhere  have  entertained  none,  but  have 
universall}'  held  that,  after  the  statute  bar  has  become  complete,  the 
debtor  has  acquired  a  vested  right  under  these  statutes,  which  the  legis- 
lature cannot  defeat  or  take  away  by  subsequent  legislation.^ 

There  is  much  ground  for  argument  upon  either  side  of  this  question, 
and  many  plausible  reasons  can  be  advanced  both  for  and  against  the 
general  doctrine  held  as  indicated  supra.  It  is  generally  conceded  that 
these  statutes  only  relate  to  the  remedy,  and  do  not  operate  to  extin- 
guish the  right  In  otJier  words,  they  are  not  treated  as  elements 
entering  into  the  contract,  so  that  the  legislature  is  precluded  from 
shortening  or  lengthening  the  period  of  limitation  at  any  time  befoi*e 
the  bar  has  become  complete.' 

Sec*  13.  Effect  of  Change  of  Statnte  as  to  CrlmeB.  —  In  reference 
to  crimes,  where  the  statute  fixes  a  period  within  which  an  indictment 
for  certain  ofiTences  shall  be  found,  while  perhaps  it  cannot  technically 

1  Parker   v.   Gonsalns,   10    8.    &   R.  284  ;  Lewis  v.  Webb,  3  Me.  326  ;  Wood- 

(Penn.)147.  man  v,  Falton,  47  Miss.  682  ;  Naught  v. 

<  Wright  V.   Oakley,   5    Met  (Mass.)  O'Neal,  1  111.  86 ;   Girdner  v.  Stephens, 

400.  1  Heisk.  (Tenn.)  280  ;  Parish  i;.  Eager,  15 

«  Ball  r.  Nye,  99  Mass.  88.  Wis.  632  ;  Stipp  v.  Brown,  2  Ind.  647  ; 

^  Atkinson  v.  Danlap,  60    Me.   Ill ;  McEinney  v.  Springer,  8  Blackf.  (Ind.) 

Bogg*s  Appeal,  43  Penn.  St.  512  ;  Kyder  506  ;  Martin  v.  Marrin,  85  Ala.  560. 

V.  Wilson,  40  N.  J.  L.  9  ;  Sprecker  v.  *  Oilman  v.   Catta,   23  N.    H.    876  ; 

Wakeley,  11  Wis.  482  ;  Baldro  v.  Tolraie,  Martin  v.  Martin,  35  Ala.  560 ;  Howell  v. 

I  Oregon,  176  ;  Piatt  i;.  Vittier,  1  Mc-  Howell,  15  Wis.  65 ;  Cook  ».  Kendall,  13 
Lean  (U.  S.  C.  C),  146  ;  Holden  v.  James,  Minn.  824  ;  Forsyth  v.  Ripley,  2  Greene 

II  Mass.  396  ;  Woart  r.  Winnick,  8  N.  H.     (Iowa),  181. 
478;  Bradford  v.  Brooks,  2  Aiken  (Vt.), 
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be  said  that  the  criminal,  by  the  lapse  of  the  statutory  period,  has 
acquired  a  vested  right  under  the  statute,  yet  it  may  be  said  that 
while  the  State  retained  the  power  to  prosecute  and  punish  for  the  crime 
at  any  time  before  the  statute  had  run  thereon,  by  having  neglected  to 
do  so  it  is  at  least  treated  as  having  condoned  the  crime,  so  that  it  is 
afterwards  estopped  from  prosecuting  for  it,  as  much  as  it  would  be 
from  withdrawing  an  absolute  and  unconditional  pardon  after  it  had 
once  been  granted  and  delivered.  But  it  has  recently  been  held  by  a 
court  of  high  authority  in  this  country  that  the  same  principle  applies 
in  this  respect  in  criminal  as  in  civil  cases.^  ^^  Before  committing  any 
offence,"  says  Dixon,  J.,  in  a  very  able  and  exhaustive  opinion  in  the 
case  referred  to,  ^*  the  citizen  had  a  natural  and  absolute  right  to  life 
and  libert}'.  By  his  offence  the  State  acquired  the  right  to  deprive  him 
of  either  to  the  extent  prescribed  by  the  violated  law.  The  citizen  re- 
mained in  the  possession  of  life  and  libert}',  but  his  possession  was 
liable  to  be  disturbed  by  means  of  a  prosecution  to  be  instituted  by  the 
State  according  to  law.  His  offence,  however,  was  local,  and  subjected 
his  possession  to  impairment  onlj*  within  the  Jurisdiction  whose  laws 
he  had  broken.  In  these  respects  the  relation  between  the  offender 
and  the  State  corresponds  to  that  between  one  having  the  possession 
of  lands,  without  the  right  of  possession,  and  one  entitled  to  invade 
that  possession  by  action  at  law.  In  both  cases  there  is  a  right  of  suit 
which  must  be  puraued,  if  at  all,  within  and  under  the  laws  of  a  single 
jurisdiction,  and  in  both  cases  the  wrong-doer  holds  a  possession 
which  only  such  legal  prosecution  can  take  away. 

^^  In  view  of  this  position  of  things  the  statute  of  limitation  declares 
that  no  person  shall  be  prosecuted,  tried,  or  punished  for  an  offence, 
unless  the  indictment  be  found  within  two  years  after  the  crime.  This 
in  effect  enacts  that  when  the  specified  period  shall  have  arrived  the 
right  of  the  State  to  prosecute  shall  be  gone  and  the  liability  of  the 
offender  to  be  punished  —  to  be  deprived  of  his  liberty  —  shall  cease. 
Its  terms  not  only  strike  down  the  right  of  action  which  the  State  had 
acquired  by  the  offence,  but  also  remove  the  flaw  which  the  crime  had 
created  in  the  offender's  title  to  liberty.  In  this  respect  its  language 
goes  deeper  than  statutes  barring  civil  remedies  usually  do.  They  ex* 
presslj' take  away  onl}' the  remedy  by  suit,  and  that  inferentially  is 
lield  to  abate  the  right  which  such  remedy  would  enforce,  and  perfect 
the  title  which  such  remedy  would  invade ;  but  this  statute  is  aimed 
directly  at  the  verj'  right  which  the  State  has  against  the  offender,  the 
right  to  punish,  at  the  only  liability  which  the  offender  has  incurred, 
and  declares  that  this  right  and  this  liabilit}'  are  at  an  end.  Corre- 
sponding provisions  in  a  statute  concerning  lands  would  undoubtedly 
be  held  to  extinguish  every  vestige  of  right  in  him  who  had  not  asserted 
his  claim,  and  to  perfect  the  title  of  the  possessor.     Giving  them  the 

1  Moore  v.  State,  40  N.  J.  L.  884. 
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same  force  regarding  crimes,  they  annihilate  the  State's  power  to  pan- 
ishy  and  restore  the  offender's  rights  to  their  original  status/* 

And  the  court  further  held  that  this  condition  is  unassailable  b}^  sub- 
sequent legislation,  repudiating  the  doctrine  advanced  by  Mr.  Bishop  ^ 
in  the  work  referred  to,  that  a  criminal  statute  of  limitation  simply 
withholds  from  the  courts  jurisdiction  over  the  offence  after  the  specified 
period,  and  that  it  is  competent  for  the  legislature  to  revive  the  old 
jurisdiction,  or  create  a  new  one,  when  the  prosecution  may  proceed. 
The  doctrine  stated  by  this  text-writer  is  not  only  without  any  founda- 
tion in  reason,  but  is  also  wholly  unsustained  by  authorit}*. 

Dixoir,  J.,  in  the  case  last  cited,  in  commenting  upon  this  statement, 
pertinently  said:  '^Evidently  this  doctrine  would  upset  the  uniform 
train  of  decisions  in  civil  causes,  and,  moreover,  it  would  be  a  strained 
and  unnatural  construction  of  our  act,  to  say  that  it  simply*  withholds 
jurisdiction  from  the  courts.  Its  language  is,  'No  person  shall  be 
prosecuted,  tried,  or  punished.'  It  does  not  relate  to  the  courts,  but  to 
the  person  accused.  The  answer,  which  under  it  the  respondent  must 
make  to  an  accusation  before  the  tribunal  which  once  had  the  right  to 
punish  him,  is  not  that  the  court  has  no  jurisdiction  to  inquire  into  his 
guilt  or  innocence  and  pass  judgment,  but  that  after  inquiry  the  court 
must  pronounce  judgment  or  acquittal.  And  probably  no  one  would 
contend  that,  after  such  judgment,  any  change  in  the  law  would  legally 
subject  the  defendant  to  a  second  prosecution.  Yet  an  acquittal  b}*  a 
court  without  jurisdiction  is  void.^  It  cannot  be  maintained,  then,  that 
the  act  impairs  jurisdiction." 

In  reference  to  changes  in  the  period  of  limitations  made  before  the 
statute  bar  has  become  complete,  it  is  held,  in  reference  to  criminal  as 
in' civil  actions,  that  the  legislature  may  in  such  cases  either  repeal, 
extend,  or  otherwise  change  the  statute,  and  make  it  applicable  to 
offences  already  committed.*  In  the  case  last  cited  the  legislature 
amended  the  statute  relating  to  the  limitation  of  the  crime  of  forgery, 
so  as  to  extend  the  period  of  limitation  from  two  to  five  3'ears. 
Previous  to  such  change  the  crime  with  which  the  respondent  was 
charged  had  been  committed,  and  he  claimed  that  the  legislature  had 
no  power  to  change  the  statute  so  as  to  deprive  him  of  the  benefit  of 
the  statute  existing  when  the  crime  was  committed.  Bnt  the  court 
held  otherwise,  and  Green,  J.,  in  passing-  upon  this  question,  said: 
*'  At  the  time  the  act  of  1877  was  passed  the  defendant  was  not  free 
from  conviction  by  force  of  the  two  years*  limitation  of  1860.  He  there- 
fore had  acquired  no  right  to  acquittal  on  that  ground.  Now,  an  act 
of  limitition  is  an  act  of  grace  purel}'  on  the  part  of  the  legislature. 
Especiall}'  is  this  the  case  in  the  matter  of  criminal  prosecutions.  The 
State  makes  no  contract  with  criminals,  at  the  time  of  the  passnge  of 

^  Statutory  Crimes,  S  266.  *  Com.  v.  Duffy  (Penn.),  23  'Alb.  L.  J. 

s  1  Hawkins,  P.  C.  c.  85.  ,  292. 
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an  act  of  limitations,  that  they  shall  have  immunity  from  punishment 
if  not  prosecuted  within  the  statutory  period.  Such  enactments  are 
matters  of  public  policy  only.  They  are  entirely  subject  to  the  will 
of  the  legislative  power,  and  may  be  changed  or  repealed  altogether,  as 
that  power  may  see  fit  to  declare.  Such  being  the  character  of  this 
kind  of  legislation,  we  hold  that,  in  any  case  where  a  right  to  acquittal 
has  not  been  absolutely  acquired  by  the  period  of  limitation,  that  period 
is  subject  to  enlargement  or  repeal,  without  being  obnoxious  to  the 
constitutional  prohibition  against  ex  post  facto  laws.''  In  New  York 
such  statutes  are  held  not  to  apply  to  crimes  committed  before  the 
statute  was  changed,  unless  expressly  included  therein,  adopting  the 
rule  in  that  respect  applicable  in  civil  cases,^  leaving  the  question  as  to 
what  the  rule  would  be  where  the  statute  is  expressly  applied  to  crimes 
already  committed,  but  not  barred,  undecided. 

Sec.  14.  Rule  '^hen  Title  to  Land  is  oonoemed.  —  When  a  title 
to  land  has  been  acquired  by  adverse  possession  under  a  statute,  the 
legislature  does  not  possess  the  power  to  destroy  the  same,  and  a  repeal 
of  the  statute  does  not  divest  the  title ;  but  at  any  time  before  title  has 
become  vested  it  may  be  repealed  or  altered,  either  by  shortening  or 
lengthening  the  period  requii*ed  to  make  the  title  absolute.^ 

1  People  V.  Loid,  12  Hon  (N.  Y.),  282.         *  Enoz  v.  Cleveland,  18  Wis.  245. 
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CHAPTER  IL 
What  AcmoNS  on  Simple  Contracts  mat  be  babbed. 

Sbo.  15.  No  Limitation  at  Common  Law.    Sbo.  21.  For  Torts,  Assumpsit  lies,  when. 

16.  Causes  of  Action  on  Simple  Con-  22.   Lapse  of  Statutory  Period  does 
I             tracts  embraced  by  Statute  of  not  give  Title  to  Pledgee  of 

James  I.  Property,  except. 

17.  Deposits  with  Bankers,  within  23.   Clauses  in  the  Sevei-al  Statutes 

Statute  of  James.  that  cover  Simple  Contracts. 

18.  Distinction  when  Deposit  is  spe«  24.  Account.    Nature  of  Action. 

cial.  25.   Debt. 

19.  Illustrations  of  Application  of  26.   Covenant. 

Statute  in  Special  Cases.  27.   Suits  in  Admiralty. 

20.  Assumpsit,  for  what  it  lies.  2S.  Crimea. 

Seo.  15.  No  Limitation  at  Common  "Lslw,  —  At  the  common  law 
there  existed,  as  we  have  seen,  no  limitation  to  the  time  within  which  an 
action  ex  contractu  could  be  brought,  notwithstanding  a  dictum  of  Brac- 
ton  to  the  contrary.*  In  torts,  indeed,  the  rule  actio  personalis  moritur 
cum  persona  ^  prevailed,  and  on  the  death  of  either  party  the  right  of 
action  was  at  an  end.  But  in  actions  arising  out  of  contract  the  right 
of  action  descended,  and  might  exist  in  the  plaintiff's  representative^ 
against  the  representatives  of  the  defendant  for  an  unlimited  time.  At 
length,  however,  the  statute  of  21  James  I.  c  16,  was  passed,  which 

^  "  Omnes  actiones  infra  calum  finem  particular  decision,  or  to  set  aside  a  decis- 

habers  debent."   Bracton,  Lib.  2.    There  is  ion  already  made.    The  mere  record  of  a 

an  old  maxim  to  the  contrary  of  this  some-  deed  from  the  purchaser,  at  an  invalid  tax 

times  quoted,  —  "a  right  never  dies."  sale,  is  not  notice  to  the  comptroller  of  the 

In  People  ex  rel.  Millard  v.  Chapin,  104  right  of  the  grantee  to  have  the  purchase 

N.  T.  96,  reversing  40  Hun,  386,  it  was  money  refunded  to  him. 
held,  that  the  discretion  of  the  court  to        Although  the  statute  of  limitations  does 

grant  or  refuse  a  writ  of  mandamus  is  not  not  apply  to  the  issuing  of  a  writ  of  man- 

absolute,  but  is  governed  by  legal  rules,  damns,  the  writ  should  not  be  granted 

and  its  exerciso  is  subject  to  review  here.  after  the  period  fixed  by  the  statute  as  a 

The  sufficiency  of  the  evidence  upon  bar  to  an  action  has  expired,  when  the 

which  is  based  a  decision  of  the  State  delay  is  unexplained  and  unaccounted  for. 

comptroller,  as  to  who  is  entitled  to  the  And  the  writ  may  also,  in  the  disci'etion 

purchase  money  paid  upon  an  iuval^  sale  of  the  court,  be  denied  when  the  delay  in 

of  land  for  taxes,  which  he  is  required  to  moving  it  is  unreasonable,  although  it  falls 

refand  out  of  the  State  treasury,  may  not  short  of  the  time  allowed  for  commencing 

be  reviewed  by  mandamus;  nor  can  the  actions, 
decision,  even  if  wrong,  be  so  rectified.  ^  The  application  of  this  rule  has  been 

The  writ  does  not  lie  to  compel  an  officer  much  diminished  by  statute  in  some  of  the 

exercising  judicial  functions  to  make  any  States  of  this  country. 
VOL.  I. — 4 
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remains  still  in  force  in  England,  and  substantially  in  this  country,  at 
least  so  far  as  section  3  of  such  act  is  concerned,  so  that  the  construc- 
tion put  thereon  by  the  English  courts  will  aid  us  materially  in  the  con- 
struction of  our  statute.  The  third  section  of  this  statute  is  as  follows : 
'*And  be  it  further  enacted,  that  all  actions  of  quare  clausum /regit ;  all 
actions  of  trespass  detinue,  action  sur  trover  and  replevin  for  taking 
away  of  goods  and  cattle ;  all  actions  of  account  and  upon  the  case, 
other  than  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  seiTants ;  all  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty ;  all  actions  . 
of  debt  for  arrearages  of  rent,  and  all  actions  of  assault,  menace,  bat- 
terj',  wounding,  or  imprisonment,  or  any  of  them,  which  shall  be  sued 
or  brought  at  any  time  after  the  end  of  this  present  session  of  Parlia- 
ment, shall  be  commenced  and  sued  within  the  time  and  limitation 
hereafber  expressed  and  not  after;  (that  is  to  say),  the  said  actions 
upon  the  case  (other  than  for  slander),  and  the  said  actions  for  trespass, 
debt,  detinue,  and  replevin  for  goods  or  cattle,  and  the  said  action  of 
trespass  quare  clausum  /regit,  within  three  years  next  after  the  end  of 
this  present  session  of  Parliament,  or  within  six  j'ears  next  after  the 
cause  of  such  actions  or  suits  and  not  after ;  and  the  said  actions  of  tres- 
pass, assault,  battery,  or  wounding,  imprisonment,  or  any  of  them,  within 
one  year  next  after  the  end  of  this  present  session  of  Parliament,  or 
within  four  years  next  after  the  cause  of  such  actions  and  not  after ; 
and  the  said  actions  upon  the  case  for  words,  within  one  year  next  after 
the  end  of  this  present  session  of  Parliament,  or  within  two  years  next 
after  the  words  spoken  and  not  after/' 

Sec.  16.  Caaaes  of  Action  on  Simple  ContraotB  embraced  by  Statute 
of  James  I.  —  The  statute  of  James  has  been  the  subject  of  much  judicial 
criticism,  and  has  been  described  as  a  statute  "  worded  very  loosely."  * 
But  the  circumstance  that  it  has  prevailed  for  so  long  a  period  without 
essential  modification  is  much  in  its  favor,  although  its  beneficial  opera- 
tion is  largely  due  to  an  extension  of  its  benefits  by  liberal  construction. 
Thus,  although  there  is  no  express  mention  of  the  action  of  assumpsit, 
which  was  at  the  period  of  its  enactment  the  most  important  of  all 
actions,  yet  as  it  was  clear  that  this  omission  was  unintentional,^  it 
was  construed  as  embracing  that  action  by  fair  intendment,  and  as 

1  Parke,  B.,  in  loglis  ».  Haigh,  8  M.  is  certainly  rather  strong.    Yet  if  assump- 

k  W.  769.  .  sit  were   omitted   from  the  proviso,  the 

*  Denman,  0.  J.,  in  Piggott  v.  Rush,  omission  was  palpably  so  unintended  that 
4  Ad.  &  El.  912,  said  :  **  It  seems  to  he  the  courts  perhaps  were  justified  in  strain- 
hardly  disputed  that  the  plaintiff  may  re-  ing  the  language."  The  other  judges,  LiT- 
cover  if  assumpsit  for  unliquidated  damages  tledale,  Patteson,  and  Coleridge,  based 
be  within  the  proviso  in  the  seventh  section,  their  assent  on  the  ground  that  they  could 
Indebitatus  assumpsit  is  held  to  be  so  in  not  overrule  the  cases,  and  intimated  that 
Chandler  v.  Villette,  2  Saund.  120,  and  in  if  that  had  been  a  case  of  first  impression 
Crosier  v,  Tomlinson,  2  Mod.  71,  assump-  the  rule  would  be  different, 
sit  is  said  to  be  included  in  trespass.  That 
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coming  within  the  reason  of  the  statute,  and  also  as  coming  under  the 
head  of  trespass  on  the  case.^  So,  too,  although  the  saving  clause  in 
cases  of  disabilit}'  does  not  in  terms  mention  any  actions  on  the  case 
except  actions  on  the  case  for  words^  yet  it  has  alwaj's  been  construed 
as  extending  to  all  actions  on  the  case,  from  the  manifest  inconvenience 
of  a  contrary  construction.' 

As  construed  by  the  courts,  this  section  is  comprehensive,  and  com- 
prises nearly  all  simple  contracts,  or  causes  of  action  which  fall  under 
the  head  of  assumpsit.  Foreign  judgments,  ranking  onlj^  as  simple- 
contract  debts,  come  under  this  head ; '  so  also  do  promissory  notes, 
bills  of  exchange,  checks,^  and  all  written  contracts  or  obligations  not 
under  seal  or  of  record,*  as  well  as  all  unwritten  or  parol  contracts  upon 
which  an  action  of  assumpsit  may  be  predicated/  Actions  by  attor- 
neys to  recover  their  fees  are  within  the  section  ;  for  though  the  status 
of  an  attorney  is /'.of  record,''  3'et  his  fees  are  not  of  record/  But  the 
lien  of  an  attorney  on  deeds  in  his  possession  for  his  costs  ma}',  of 
course,  remain  after  the  statutory'  period.*  The  rule  as  to  an  attorney's 
bill  may  be  said  to  be  that  it  is  subject  to  the  statute,  and  that  it  only 
becomes  due  so  that  the  statute  begins  to  run  thereon  from  the  time 
judgments  are  entei-ed  and  executions  issued.*  In  other  words,  so 
long  as  anything  remains  to  be  done  by  him  to  protect  the  interests  of 

»  Harris  v.  Sannders,  4  B.  &  C.  411  ;  v.  Barrett,  16  Hnn  (N.  Y,),  409,  affirmed 
Bacon's  Abr.,  tit.  Limitations  (E),  1;  Leigh  82  N.  Y.  300.  The  taking  of  a  note,  bill 
V,  Thornton,  1  B.  &  Aid.  625  ;  Beatty  v,  of  exchange,  or  check  is  prima  facie  evi- 
Bames,  8  Or.  (U.  S.)  98  ;  Chandler  v,  Yil-  dence  of  payment  of  a  debt  for  which  it 
lette,  2  Saund.  120  ;  Haven  v.  Foster,  9  is  given,  but  does  not  necessarily  ojierate 
Pick.  (Mass.)  112;  Crosier  v,  Tomlinson,  as  a  discharge  of  such  debt.  Wallace  v. 
2  Mod.  71  ;  Baldro  v,  Tomlie,  1  Oreg.  176  ;  Agry,  4  Mas.  (U.  S.  C.  C. )  336  ;  Lord  0. 
Williams  v.  Williams,  5  Ohio,  444  ;  Malt-  Bigelow,  127  Mass.  185  ;  Amos  ».  Ben- 
by  V.  Cooper,  1  Morris  (Iowa),  59.  In  nett,  125  id.  120 ;  Swett  v.  Southworth, 
PhilUps  V.  Cage,  12  S.  &  M.  (Miss.)  141,  id.  439 ;  Graves  v.  Shulman,  59  Ala.  406  ; 
it  was  held  that  actions  of  assumpsit  upon  Feamster  v.  Withrow,  12  W.  Va.  611; 
open  accounts  are  not  embraced  under  the  and  the  nature  of  the  transaction  and  what 
words  "  actions  of  account  and  upon  the  transpired  at  the  time  is  generally  con- 
case,"  but  that  they  relate  only  to  special  elusive  upon  this  question,  Cadiz  Bank  v. 
actions  of  that  character.  Slemmons,  34  Ohio  St  142;  McKee  v, 

«  Parkb,  B.,  in  Inglia  v.  Haigh,  8  M.  &  Hamilton,  33  id.  7.     Bills  and  notes  are 

W.  780;  Chandler  v.  Villette,  2  Saund.  120.  not  such  matters  of  account  as  are  refeiTed 

«  Duplex  V.  De  Roven,  2  Vem.  640  ;  to  in  the  statute  under  the  head  of  "  mer- 

Harris  p.  Saunders,  4  B.  &  0.  411 ;  Hub-  chants'  accounts,"  but  are   rather  to  be 

bell  p.  Coudrey,  5  Johns.  (N.  Y.)  132;  regarded  as  "accounts  stated."  Chievlyr. 

Bissell  V.  Hall,  11  id.  168  ;  Pease  ».  How-  Bond,  4  Mod.  105. 

ard,  14  id.  470  ;  Hay  u.  Fisher,  2  M.  &  W.  *  Mill-dam  Foundry  0.  Hovey,  21  Pick. 

722  ;  Walker  v.  Witter,  Doug.  1.     But  in  (Mass.)  417. 

Pennsylvania  it  has  been  held  that  a  plea  •  Hall  ».  Hall,  8  N.  H.  129. 

of  actio  non  aeowit  infra  sex  annos  is  not  ^  Oliver  v.  Thomas,  3  Lev.  367. 

a  good  plea  when  the  judgment  is  founded  ■  In  re  Broomhead,  5  D.  &  S.  52. 

on  a  specialty.     Richards  v.  Bickley,  13  »  Pruyn  0.  Comstock.  56  Barb.  (N.  Y.) 

S.  &  R.  (Penn.)  395.  9 ;  Adams  v.  Fort  Plain  Bank,  36  N.  Y. 

*  Chievly  v.  Bond,  4  Mod.  105 ;  Brush  255  ;  Mygatt  v,  Wilcox,  45  id.  306. 


62  STATUTES  OF  LIMITATION.  [CHAt.  U. 

his  client  in  the  litigation  or  matter  out  of  which  his  claim  arises,  his 
claim  for  services  is  saved  from  the  operation  of  the  statute.^  Actions 
of  assumpsit  by  a  bankrupt's  assignees  were  held  within  the  section, 
on  the  ground  that,  notwithstanding  that  the  assignment  was  bj  stat- 
ute, yet  the  assignees  could  only  stand  in  the  bankrupt's  place,  and 
have  what  right  and  remedy  he  had.^  Money  lent  on  a  deposit  of 
title-deeds  creates  only  a  simple«contract  debt ;  but  this  is  subject  of 
course  to  the  question  of  lien.'  The  liability  of  an  equitable  assignee 
of  leaseholds  for  the  covenants  thereon  is  within  the  section.* 
.  Sec.  1 7.  Deposits  with  Bankers,  within  Statute  of  James.  *—  The 
ordinary  dealings  of  bankers  and  customers  also  fall  within  the  sec* 
tion,  inasmuch  as  sums  paid  to  the  credit  of  a  customer  with  his 
banker,  though  usually  called  deposits,  are  in  truth  loans  to  the 
banker ;  ^  and  it  is  a  fallacy  to  liken  the  dealings  of  a  banker  to  the 
case  of  a  deposit,  to  which^  in  legal  effect,  they  have  no  sort  of  resem- 
blance, as  money  paid  to  a  banker  becomes  at  once  a  part  of  his 
general  assets,  and  he  is  merely  a  debtor  for  the  amount.  In  fact, 
money  deposited  with  a  banker  by  his  customer  in  the  ordinary  way 
is  u)oney  lent  to  the  banker,  with  a  superadded  obligation  that  it  is  to 
be  paid  when  called  for  by  check ;  *  and  consequently  if  it  remains  eix 

1  Hale  V.  Ard,  48  Penn.  St  22  ;  Lichty         «  Bac.  Abr.  Lira.  (K)  1 ;  South  Sea  Co. 

V.  Hugus,  55  id.  434.     In  Foster  v.  Jacks,  v.  Wymoudsell,  8  P.  W.  144.     And  see 

4  Watts  (Penn.),  334,  it  was  held  that  tlie  Index,  S.  0.  Bankruptcy. 
stiitnte  does  not  commence  to  run  against         *  Brocklehurst  v.  Jessop,  7  Sim.  48S. 
an  attorney's  claim  so  long  as  the  debt         *  Sanders  v.  Benson,  4  Beavan,  450. 
which  the  attorney  seeks  to  collect  is  un-         •  Foley  v.  Hill,  1  Phill.  399 ;  Pott  ». 

paid.     In  Coleman  v,  Whitney,  62  Vt.  Clegg,  16  M.  k  W.  .321  ;  Carr  ».  Carr,  1 

123,  the  complainant  brought  a  bill  in  Mer.  541,  n.;  Devayue  v.  Noble,  id.  568. 
equity  to  enforce  a  mortgage  which  was         «  Wray  v,  Tuskegoe  Ins.  Co.,  34  Ala. 

given  to  secure  the  performance  of  an  6S ;  Robinson  v.  Gardner,  18  Qratt  (Va.) 

agreement   for  her  support  during  life.  509.    Deposits  made  with  bankers  may  be 

The  mortgage  was  given  by  her  brother,  divided  into  two  classes:  1.  Those  in  which 

and  the  agreement  entered  into  twenty-  the  bank  becomes  bailee  of  the  depositor, 

seven  years  before  the  action  was  brought,  the  title  to  the  thing  deposited  remaining 

and  during  all  that  time  she  had  slept  with  the  latter ;  and,  2.  That  kind  pecu- 

upon  her  rights,  and  never  called  upon  liar  to  banking  business,   in  which  th« 

her  brother  to  carry  out  the  agreement ;  depositor,  for  his  own  convenience,  parts 

nor,  although  she  lived  in  his  family  for  with  the  title  to  his  money,  and  loans  it  to 

about  eleven  years  after  the  agreement  was  the  banker ;  and  the  latter,  in  considera- 

made,  and  had  a  settlement  with  him,  and  tion  of  the  loan  of  the  money,  and  the  right 

took  his  note  for  $800,  as  the  result  of  to  use  it  for  his  own  profit,  agrees  to  refund 

such  settlement,  did  it  appear  that  the  the  same  amount,  or  any  part  thereof,  on 

subject  of  carrying  out  the  agreement  was  demand.     Marine  Bank  v.  Fulton  Bank, 

ever  referred  to.     The  court  held  that  the  2  Wall.  (U.  S.)  262. 
statute  had  not  run   against  the  agree-  In  the  ca.se  of  a  general  deposit,  banks 

ment,  and  that  she  had  not  been  guilty  of  are  authorized  to  use,  in  discounting,  Ac., 

.  such  lach/?s  as  defeated  her  remedy  thereon,  the  money  deposited,  as  a  temporary  loan, 

The  ground  upon  which  the  court  placed  liable  to  be  withdrawn  at  any  moment  by 

its  decision  was,  that  there  was  no  breach  the  depositor,  the  deposit  being  a  debt  due 

of  the  contract  until  she  had  called  upon  from   the  bank   to   the  depositor,  which 

her  brother  for  support.  raises  an  implied  assumpsit  for  its  repay- 
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years  without  payment  of  principal  or  interest,  the  right  to  recover  it 
in  England  is  held  to  be  barred.  And  this  is  the  case  even  although 
there  is  an  agreement  to  pay  interest,  which  it  is  the  banlcer's  dut}*  to 
enter  to  his  customer's  credit ;  ^  and  in  the  case  cited  in  the  last  note  it 
was  held  that  notwithstanding  that  the  debt  of  a  bank  to  customers  is 
one  of  a  special  nature,  and  for  which  no  action  can  be  brought  with- 
out a  previous  demand,  yet  the  statute  runs  within  the  period  fixed  for 
the  limitation  of  such  claim  if  no  demand  is  made.'    But  iu  a  Delaware 

ment ;  in  the  case  of  a  special  deposit  they  cur  in  the  judgment  of  the  rest  of  tlie 
have  DO  such  right.    Foster  v,  Essex  Bank,  court,  that  the  set-off  in  the  present  case 
17  Mass.  479 ;  Matter  of  Franklin  Bank,  cannot  he  made  available ;  for  even  as- 
1  Paige  (N.  Y.),  249 ;  Bank  of  Kentucky  suming  that  this  account  ought  not  to  be 
V.  Wister,  2  Pet.  (U.  S.)  318  ;   Albany  treated  as  money  lent,  hut  that  there  are 
Commercial  Bank  v.  Hughes,  17  Wend,  peculiar  circumstances  in  a  banking  ac- 
(N.  Y.)  94  ;  Coffin  v.  Anderson,  4  Black f.  count  which  distinguish  it  from  any  other, 
(Ind.)  895  ;  Dawson  o.  Real  Estate  Bank,  yet  none  of  those  circumstances  appear  on 
(  Ark.  233.  these  pleadings,  so  as  to  justify  us  in  con- 
In  the  case  of  a  general  depositor,  the  sidering  this  case  differently  from  what  we 
money,  checks,  or  bills  which  he  deposits  should  if  it  were  an  ordinary  case  of  money 
become  the  property  of  the  bank,  and  he  lent ;  and  I  therefore  concur  with  the  rest 
becomes  a  creditor.     If  they  are  stolen,  of  the  conrt,  that  the  present  rule  must  be 
lost,  or  destroyed,  or  become  of  no  value,  discharged.    At  the  same  time,  I  must, 
the  bank  sustains  the  loss,  and  he  is  still  certainly   with    considerable    doubt    and 
a  creditor.     He  has  no  claim  upon  the  diffidence,  confess  the  hesitation  of  my 
money  or  bills  deposited.     The  officers  own  opinion,  whether  there  is  not  special 
may  use  them  as  they  please,  for  the  gen-  contract  between  the  banker  and  his  cus- 
eral  purposes  of  the  institution,  and  he  is,  tomer  as  to  the  money  deposited,  which 
to  all  intents,  a  general  creditor  to  the  distinguishes  it  from  the  ordinary  case  of 
bank.     There  is  an  implied  assent  on  the  a  loan  for  money.     It  seems  to  me  that  it 
part  of  the  depositor,  and  the  agents  of  is  a  question  for  the  jury,  who  ought  to 
the  institution  are  legally  authomed  to  decide  what  is  the  liability  of  the  banker, 
issue  bills  and  discount  notes  on  the  credit  and  whether  the  money  deposited  with 
of  such  deposits.    The  depositor,  there-  him  is  money  lent  or  not.     I  could  not 
fore,  has  no  valid  claim  to  be  paid  in  pref-  concur  in  the  judgment  of  the  rest  of  the 
erence  to  the  bill-holders,  who  are  also  .  court  without  expressing  this  doubt,  in 
general    creditors.      Matter  of   Franklin  which,  however,  they  do  not  partake,  as 
Bank,  1  Paige  (N*.  Y.),  249;  s.  P.  KUis  they  are  of  opinion  that  money  in  the 
V.  Linck,  3  Ohio  St.  66.  hands  of  a  banker  is  merely  money  lent, 
1  In  Pott  V.  Clegg,  16  M.  &  W.  321,  with  the  superadded  obligation  that  it  is 
Pollock,  C.  6.,  in  discussing  this  question,  to  be  paid  when  called  for  by  the  draft  of 
said:  '* The  question  in  this  case  is,  how  the  customer."    Parke,  Aldersox,  and 
far  the  defendant  is  entitled  to  avail  him-  Rolfs  were  the  other  members  of  the 
self  of  an  old  banking  account,  on  which  a  court.     See  Thompson  «.  Bank  of  North 
large  balance  has  been  standing  for  many  America,  82  N.  Y.  1,  where  it  is  held  that 
yeans  and  to  which  the  statute  of  limi-  the  statute  does  not  begin  to  run  on  a 
tationa  would  apply  under  ordinary  cir-  deposit  until  a  demand  has  been  made, 
cumstances.    And  a  question  arose  whether  Foley  v.  Hill,  aiUe,      But  in  the   latter 
this  could  be  considered  in  any  other  light  case  there  was  no  charge  in  the  bill  that 
than  an  ordinary  debt,  there  being,  un-  the  bankers  had  fraudulently  or  throuf;h 
doubtedly,  several  authorities  in  which  it  gross  carelessness  omitted  their  duty  to 
is  distinctly  laid  down  that  money,  de-  enter  the  interest. 

pasited  in  a  banker's  hands  is  equivalent         '  Pothier  on  Contracts,  quoted  in  Pott 

to  money  lent ;  and  the  majority  of  the  V*  Clegg,  16  M.  k  W.  at  p.  325. 
court  are  of  that  opinion.    I  entirely  con- 
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case,^  it  was  held  that  an  action  will  not  lie  against  a  bank  for  a  de- 
posity  until  after  a  dema,nd  has  been  made  therefor ;  and  such  seems  to 
be  the  rule  generally  adopted  in  this  country."  The  engagement  of  a 
bank  with  its  depositors  is  not  to  pay  absolutely  and  immediately,  but 
when  payment  shall  be  required  at  the  banking-house,  and  therefore  it 
is  not  in  default  or  to  respond  in  damages  until  demand  and  refusal ; 
nor  does  the  statute  of  limitations  begin  to  run  until  demand  has  been 
duly  made.*  But  if  the  bank  has  rendered  an  account  claiming  the 
deposit  as  its  own,^  or  if  it  has  suspended  payment  and  closed  its  doors 
against  its  creditors,^  or  has  done  any  act  that  operates  as  a  notice  of 
its  intention  not  to  paj^  the  deposit,  a  demand  is  dispensed  with,  and  the 
statute  begins  to  run  from  the  date  of  such  act.^  In  an  English 
case,  Pollock,  C.  B.,  suggested  a  doubt  whether  the  question  was 
not  one  for  jury  to  decide  whether  money  so  lent  were  a  loan  or  deposit.' 
Sec.  18.  Distinotion  when  Deposit  is  special. — The  case  is  different 
where  the  banker  has  notice  that  the  fund  is  a  trust  fund,  even  though 
he  has  no  notice  what  are  the  particular  trusts,®  or  where  monej'  is 
deposited  in  a  sealed  bag,  or  which  may  otherwise  be  ear-marked  and 
recovered  in  specie.  •  The  liability  of  an  attorney  for  money  of  his 
client  which  has  come  to  his  hands,  in  the  absence  of  fraud,  is  simply 
that  of  an  agent  or  factor^  and  creates  a  simple-contract  debt  only.^ 

^  Johnson  v.  Farmers'  Bank,  1  Harr.  the  check,  which  was  also  delivered  np  as 

(Del.)  117.  a  voucher.     The  plaintiff  had  no  notice  or 

2  Downes  v.  Bank  of  Charlestown,  6  knowledge  of  the  forgery  until  January, 

Hill  (N.  Y.),  297.  1877  ;  in  June  thereafter,  it  tendered  the 

^  Girard  Bank  v.  Bank  of  Penn  Town-  check  and  demanded  of  the  defendant  pay- 
ship,  39  Penn.  St.  92  ;  Adams  v.  Orange  ment  of  the  amount  thereof,  and  brought 
County  Bank,  17  Wend.  (N.  Y.)  514.  this  action  to  recover  the  same  in  Novem- 

*  Bank  of  Missouri  v.  Beroist,  10  Mo.  her,  1877.    It  was  held,  that  the  action 

519.  was  not  barred  by  the  statute  of  limita- 

'  Watson    V.   Phenix   Bank,    8   Met.  tions ;  that  the  certification  did  not  make 

(Mass.)  217.  the  check  due  without  demand;  that  the 

8  Farmers*  Bank  v.  Planters'  Bank,  10  payment  upon  the  forged  indorsement  dis- 

G.  &  J.  (Md.)  422.  charged  no  part  of  defendant's  indebted- 

In  Bank  of  British  North  America  t;.  sess ;  that  plaintiff  lost  none  of  its  rights 
Merchants'  Nat.  Bank  of  New  York  City,  by  receiving,  under  a  mistake  as  to  the 
91  N.  Y.  106,  it  appeared  that  on  March  facts,  the  check  as  one  properly  paid  and 
9,  1870,  plaintiff,  who  had  a  deposit  ac-  charged  to  its  account,  and  when  it  dis- 
count with  defendant,  drew  its  check  pay-  covered  the   mistake,   had  the  right  to 
able  to  the  order  of  H.     On  the  same  day  repudiate  the  charge,  return  the  check, 
the  check  was  certified  by  the  defendant's  and  claim  payment, 
teller.     On  the  next  day  it  was  presented         '  Pott  v.  Clegg,  ante. 
by  some  person  other  than  H.,  with  her         ^  Bndgman  v.  Gill,  24  Beav.  302. 
indorsement  forged  thereon,  and  was  paid         *  Carr  v.  Carr,  1  Mer.  641,  n. ;  Devayne 
by  the  defendant  and  the  amount  thereof  v.  Noble,  id.  568. 

charged  to  the  plaintiff.     On  March  17,        ^^  McCoon  t\  Galbraith,  29  Penn.  St. 

1870,  in  accordance  with  the  usual  course  293  ;  In  re  Hindmarsh,  1  Dr.  &  Sw.  129  ; 

of  dealing  between  the  parties,  the  plain-  Burdick  v.  Garrett,  5  Ch.  283  ;  Watson  r. 

tiff's  pass-book  was  written  up,  balanced,  Woodman,  L.  R.  20  £q.  731. 
and  returned ;  it  contained  the  charge  of 
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The  rule  is  that  where  an  attorney  collects  money  for  his  client,  the 
statute  begins  to  run  from  the  time  of  its  receipt,  and  that,  too, 
without  regard  to  notice  to,  or  a  demand  by,  the  client*  But  where 
the  attorney  has  fraudulently  concealed  the  fact  that  the  claim  is  col- 
lected from  his  client,  as  if  upon  inquiry  he  informs  him  that  it  has 
not  been  collected,  when  in  fact  it  has  been,  the  statute  does  not  begin 
to  run  except  from  the  time  when  the  client  discovers  the  fraud.  Thus,, 
where  a  claim  had  been  sent  by  an  attoruc}'  to  an  agent  in  another 
State,  and  upon  inquiry  by  his  client  he  informed  him  that  the  claim  was 
not  collectible,  when  in  fact  it  had  been  collected  by  such  agent,  it  was> 
held  that  the  statute  did  not  begin  to  ruu  until  the  time  of  the  discovery 
of  the  fraud,  and  that,  too,  whether  the  attorney  was  or  was  not  acting 
in  good  faith  when  he  gave  the  answer.^  But  where  the  plaintiff 
claimed  against  his  attorney  for  money  received  on  his  behalf,  the  stat- 
ute was  held  not  to  be  a  bar  to  the  summarj"  jurisdiction  of  the  court.* 
An  action  for  mesne  profits  is  held  to  be  within  the  act^ 

Sec.  19.  niaBtratlonB  oi  Application  of  Statute  in  Special  Caaee.  — 
Money  due  by  virtue  of  a  custom  is  within  this  act.*  So,  too,  is  an 
action  grounded  on  a  by-law  made  by  a  company  under  its  charter ;  on 
the  ground,  apparently,  that  although  in  one  sense  a  bj'-law  is  grounded 
on  the  statute  or  charter  which  authorizes  it,  yet  it  only  operates 
against  an  individual  by  virtue  of  his  own  assent.*  But,  except  where 
otherwise  provided,  actions  founded  directly  upon  a  statute,  a  matter 
of  record,  or,  in  fact,  any  specialty,  are  not  within  the  statute ;  "^  but  the. 
rule  is  otherwise  as  to  actions. only  indirectly  founded  upon  a  statute  * 

•  Campbell  v.  Boggs,  48  Penn.  St.  624;  13  C.  B.  286,  where  private  property  haa 
Alexander  v,  Westmoreland  Bank,  1  id.  been  damaged  by  a  public  im])rovemeut, 
395  ;  Fleming  v,  Culbert,  46  id.  498  ;  and  the  statute  has  given  a  remedy  there- 
Glenn  0.  Guttle,  2  Grant's  Cas.  (Penn.)  for,  the  statute  of  limitations  does  not 
273.  apply*    Hannum    v.    West    Chester,    68 

^  Morgan  v.  Tener,  88  Penn.  St.  305.  Penn.  St.  475 ;  nor  does  the  statute  apply 

See  also  Wickersham  v,  Lee,  id.  416.  to  a  statutory  proceeding  for  the  assess- 

•  Ex  parte  Sharp,  W.,  W.  k  D.  854.  ment  of  damages  for  the  construction  of 

•  Reade  v.  Reade,  5  Yes.  749.  In  a  railroad,  McCIinton  u.  Pittsburgh,  &c. 
Mitchell  p.  Mitchell,  10  Md.  284,  the  court  R.  R.  Co.,  66  id.  404  :  Delaware,  &c.  R.  R. 
were  equally  divided  upon  the  question,  Co.  v.  Burson,  61  id.  869 ;  nor  to  a  muni- 
and  the  court  below  having  held  that  the  cipal  assessment,  Hagee  v.  Com.,  46  id. 
statute  was  a  bar,  the  judgment  stood.  858 ;  Council  v.  Moyamensing,  2  id.  224. 
See  Morgan  v,  Varick,  8  Wend.  (N.  Y. )  But  if  a  party  resorts  to  his  common-law 
687,  where  the  doctrine  stated  in  the  text  remedy  for  such  damages  the  statute  ap* 
was  held.  plies.    McCIinton  v.  Pittsburgh,  kc,  R.  R. 

•  Mayor  of  London  v,  Gorry,  2  Lev.  Co.,  ante.  In  Knjipp  r.  Clark,  30  Me. 
174  ;  s.  G.  as  City  of  London  u.  Goree,  1  244,  it  was  held  that  an  action  on  a  judg- 
Vent.  298  ;  Tobacco  Company  v.  Loder,  ment  recovered  under  the  Mill  Act  was 
16  Q.  B.  765.  not  within  the  statute. 

•  Feltmakers'  Co.  v,  Davis,  1  Strange,  '  South  Sea  Co.  v.  W}Tnonsall,  8  P. 
385  ;  Barber  Surgeons  of  London  v.  Pel-  Wms.  144.  Thus,  an  action  of  assumpsit 
lOD,  2  Lev.  252.  lies  upon  an  implied  promise  to  discharge 

^  Cork  &  Bandon  Railway  Co.  v.  Goode,    an  obligation  created  by  statute,  Bath  v. 
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or  specialty.  Thus,  where  an  action  for  use  and  occupation  lies  for 
the  recovery  of  the  use  of  premises,  although  there  is  a  lease  under 
seal,  the  statute  applies.^  So,  where  a  surety  upon  a  bond  is  compelled 
to  pay  money  thereon  for  his  principal,  the  statute  runs  upon  his  claim 
therefor,  although  it  arose  out  of  his  obligation  under  a  specialty.^  So, 
where  a  contract  under  seal  is  so  executed  as  not  to  authorize  a  party 
injured  by  its  breach  to  maintain  an  action  thereon,  he  ma^'  bring 
assumpsit,  and  set  up  the  contract  by  way  of  inducement.*  So,  where 
the  terms  of  a  sealed  instrument  have  been  varied  b}'  parol,  the  in- 
strument is  thereby  reduced  from  a  specialty  to  a  simple  contract, 
and  assumpsit  lies  for  its  breach,  and  consequently  the  statute  applies.* 
The  statute  applies  to  a  setoff*  or  any  trust  that  is  the  ground  of  an 
action  at  law,*  to  town  or  city  orders,'  to  a  legacy  not  charged  on 
land,"  to  a  vendor's  lien,*  to  actions  against  a  sheriff  for  money  col- 
lected on  exedution,^*  and,  indeed,  every  claim  or  demand  that  may  be 
made  the  ground  of  an  action  of  assumpsit.  In  this  country,  in  all 
of  the  States  the  statute  expressl}'  or  by  fair  inference  embraces  the 
action  of  assumpsit,  as  in  Maine,^^  Vermont,"  Massachusetts,^*  Con- 
necticut, New  York,  Delaware,  Michigan,  Wisconsin,  Missouri, 
Arkansas,  and  Florida ;  while  in  Rhode  Island,  New  Jerse}',  Penn- 
sylvania, Maryland,  Virginia,  North  Carolina,  South  Carolina,  Geor- 
gia, Alabama,  Mississippi,  Tennessee,  Kentucky,  Ohio,  Indiana, 
Illinois,  Iowa,  California,  Oregon,  Minnesota,  Kansas,  Nevada,  and 
Nebraska,^*  the  same  class  of  actions  is  embraced  under  the  head  of 

Freeport,  5  Mass.  826 ;  unless  some  other  implied  trusts,  Wilmerding  o.  Ross,  88 

remedy  is  expressly  gi^en,  Hillsboro  v.  Conn.  67 ;  but  to  open^  contiQuing  tnists 

Londonderry,  43  N.  H.  451 ;  Watson  v.  the  statute  has  no  application,  so  long  as  . 

Cambridge,  15  Mass.  286.  the  trust  continues,  Wilmerding  v.  Russ, 

1  Conover  v,  Conover,  1  K.  J.  £q.  408.  ante;  Johnston  v.  Humphries,  14  S.  &  B. 

>  Penniman  r.  Vinton,  4  Mass.  276.  (Penn.)  894  ;  Seymour  v.  Freer,  8  Wall. 

'  Hitchcock  V.  Lukens,  8  Port.  (Ala.)  (U.  S.)  202 ;  where,  however,  the  fiduciary 

888.  relation  ceases,  the  relation  of  debtor  and 

*  Hydeville  Co.  v.  Eagle  R.  R.  ft  Slate  creditor  exists,   and  the  statute   applies 

Co.,  44  Vt.  395  ;  Mill-dam  Foundry  v,  from  that  time.  Bone's  Appeal,  27  Penn. 

Ho7ey,  21  Pick.  (Mass.)  417 ;  Munroe  v.  St.  492;  Bull  v.  Lawson,  4  W.  &  S.  (Penn.) 

Perkins,  9  id.  298.  557.    See  chapter  on  Trusts.    Constnic- 

^  Nolin  V.  Blackwell,  80  N.  J.  L.  170.  tive  trusts  are  within  the  statute.    Ash- 

»  Winser  v.  Bamet,  4  Wash.  (U.  S.  C.  C.)  urst's  Appeal,  60  Penn.  St.  290. 

631.     The  effect  of  the  statute  upon  tnists  ^  People  v.  Lincoln,  41  Mich.  415. 

will  be  made  the  subject  of  a  separate  '  Souzer  v,   De  Meyer,   2  Paige  Clu 

chapter;  but  it  may  be  stated  here  that  (N.  Y.)  574;  American  Bible  Society  v. 

the  rule  that  the  statute  does  not  apply  to  Hehaixl,  41  N.  Y.  619. 

cases  where  the  technical  relation  of  trus-  ^    •  Borst  v.  Corey,  15  N.  Y.  605. 

tee  and  cestui  que  trvst  exists,  only  applies  ^  Elliot  r.  Cronk,  18  Wend.  (N.  Y.)  85. 

in  casps  over  which  courts  of  equity  have  ^  Maine  Rev.  Stat.  c.  146,  §  9. 

exclusive  juri.sdiction,   Cocke  v.   M'Gin-  ^  Comp.  Stat,  c  58, 

nis,  M.  &  Y.  (Tenn.)  361  ;  nor  where  the  "  Rev,  Stat  c.  197. 

trustee    disclaims   the  tnist,   Walker  v.  >*  See  Appendix,  statutes  of  the  seTsrsl. 

Walker,  16  S.  ft  R.  (Penn.)  879;  nor  to  States. 
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debt,  case,  or  actions  tipon  written  or  unwritten  contracts.  In  Lou- 
isiana all  personal  actions  are  barred  after  thirty  years  ;^  while  in 
Texas  the  statute  embraces  written  contracts,  and  provides  that  they 
shall  be  barred  in  four  years,  and  actions  of  debt  upon  contracts  not 
in  writing,  in  two  years,  which  includes  all  that  class  of  actions  usually 
embraced  under  the  head  of  assumpsit.  Thus  it  will  be  seen  that  the 
construction  put  upon  the  statute  21  James  I.  by  the  English  court  is 
of  material  importance  in  the  construction  of  our  own,  because  wi)ile, 
as  has  alrcad}'^  been  said  of  the  statute  of  James,  it  is  ^*  loosely  worded," 
so  the  same  observations  are  also  applicable  to  some  of  our  own  stat- 
utes, and  in  nearly  all  of  them  there  are  many  matters  lefl  to  be  sup- 
plied by  intendment.  In  order  to  ascertain  to  what  class  of  actions 
the  statute  applies,  it  is  necessary  to  ascertain  what  classes  of  claims 
may  be  the  foundation  of  assumpsit  or  debt. 

Sec.  20.  Asstunpsit  for  what  it  lies.  —  The  action  of  assumpsit,  as  it 
formerly  existed  as  an  active  remedy,  and  as  it  now  exists  in  all  the 
States  in  substance  although  not  in  form,  was  comprehended  under  the 
head  of  trespass  on  the  case,  and  embraces  all  causes  of  action  for  the 
recovery  of  damages  for  the  breach  of  any  simple  contract,  oral  or 
written,  or  express  or  implied,'  as  checits,*  promissor^^  notes,*  payable 
either  in  money  or  specific  articles,*  as  bills  of  exchange, •  interest  cou- 
pons upon  municipal  or  other  bonds,''  an  award  not  under  seal,*  any 
acknowledgment  of  an  indebtedness,  certificates  of  deposit,*  for  work 
done  under  a  special  contract  under  seal,  but  not  according  to  the  cov- 
enant,^^  or  when  the  contract  has  been  rescinded,"  on  the  promise  of  a 
grantor  to  refund  the  purchase-money  for  land  on  account  of  a  failure 
of  title,^*  to  recover  for  goods  sold  and  delivered,"  for  services  rendered 
on  express  or  implied  request,^*  for  a  breach  of  warrant^',  express  or 

1  Griffith's  Annual  Register,  680.  •  Morse  v.  Allen,  44  N.  H.  38  ;  Carver 

«  Carter  v.  Hope,  10  Barb.  (N".   Y.)  v,  Hayes,  47  Me.  257. 
180  ;  Howes  v.  Austin,  85  ill.   896.  »  Swift  v.  Whitney,  20  111.  144  ;  State 

•  Hinsdale  r.  Bank  of  Orange,  6  WencL  Bank  v.  Corwith,  6  Wis.  651. 

(N.  Y.)  84 ;  Hughes  v.  AVheeler,  8  Cow.  «  Canby  v.  IngersoU,  4  Blackf.  (Ind.) 

(N.  Y.)  77 ;  Woods  v.  Schroeder,  4  H.  &  J.  493. 

(Md.)  276;  Ellsworth  v.  Brewer,  11  Pick.  "  Bassett  v.  Sanborn,  9  Cush.  (Mass.) 

(Mass.)  320 ;  Tenny  v,  Sandbora,  5  N.  H.  58;  Hill  r.  Green,  4  Pick.  (Mass.)  114. 

657;    Eagle    Bank    v.   Smith,    6    Conn.  "  Miller  tJ,  Watson,  4  Wend.  (N.  Y.) 

71.  267. 

*  Payne  v.  Couch,  1  Greene" (Iowa),  64  ;  n  Edmunds  v.  Wicrgin,  25  Me.  505  ; 
Stener  v.  Lanioure,  H.  &  D.  Snpp.  (N.  Y.)  Davis  v.  Sanders,  11  N.  H.  259;  Kingman 
852  ;  St.  Louis,  &c.  Co.  v.  Souland,  8  Mo.  v.  Hotaling,  25  Wend.  (N.  Y.)  423. 

665.  i<  James  v.  Buzzard,    Hempst.  (U.  S. 

*  Farmers*,  &c.  Bank  v,  Payne,  25  C.  C.)  240.  In  Watchman  v.  Crook,  5 
Conn.  444.  G.  &J,  (Md.  )^46,  it  was  held  that  assump- 

•  Johnson  v.  Stark,  24  111.  26.  sit  lies  for  work  done  under  a  contract 
''  Brady  ».  Mayor,  1  Barb.   (IT.  Y.)    under  seal,  though  not  according  to  the 

584  ;  Bates  v.  Curtis,  21  Pick.  (Mass.)    terms  of  the  contract,  if  the  work  is  ac- 
S47.'  cepted;  but  in  such  a  case  the  action  is  for 
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implied,^  for  the  breach  of  a  contract  of  bailment,^  for  a  subscription  to 
the  stock  of  a  corporation  ;  •  so  for  a  refusal  of  a  corporation  to  issue  to 
the  owner  of  stock  a  certificate  thereof,  or  to  recognize  his  rights  as 
owner  thereof/  and  for  dividends  due  upon  stock/  for  a  pecuniary 
legacy  not  made  a  charge  upon  lands ;  ^  and  it  seems  that  it  lies  against 
a  devisee  of  land  charged  with  the  payment  of  a  legacy  or  annuity 
when  the  obligation  to  pay  becomes  complete  f  so,  too,  it  lies  for  the 
purchase-money  agreed  to  be  paid  for  land,^  for  the  reoovery  of  money 
paid  for  the  conveyance  of  land  to  which  the  grantor  had  no  title  or  no 
power  to  convey,'  or  under  an  agreement  to  convey  land,  but  which  the 
payee  refuses  or  is  unable  to  convey ;"  and  generall}'  for  money  paid 
upon  a  consideration  that  has  failed,  whether  it  was  paid  under  a  sim- 
ple contract  or  specialty,"  or  for  money  paid  under  false  and  fraudu- 

the  value  of  the  services,  and  not  upon  the  and  the  referee  fonnd  in  substance  that 

contract  itself.  the  sale  was  by  the  acre,  that  the  plaintiff 

*  Evertsen  v.  Miles,  6  Johns.  (N.  Y.)  represented  that  there  were  230  acres  in 
138 ;  Kimball  v.  Cunningham,  4  Mass.  the  farm,  and  relying  thereon  he  agreed 
505;  Byers  v.  Bostwick,  2  Tread w.  (S.  C.)  to  pay  for  that  number,  that  shortly  be- 
Const.  75;  Bew  v.  Barber,  3  Cow.  (N.  Y.)  fore  the  commencement  of  the  action  he 
272.  discovered  that  there  were  only  about  211 

^  Bank  of  Mobile  v.  Huggins,  8  Ala.  acres.    The  referee  found  that  the  agree- 

206.  roent  was  the  result  of  a  mutual  mistake. 

'  Bensselaer,  &c.,  Plank  Road  Co.  v.  The  defendant  demanded  a  rerormation  of 

Barton,  16  N.  Y.  467,  n.;  Ogdensburgh,  the  contract  and  an  allowance  for  the  de- 

&c.  R.  R.  Co.  V.  Frost,  21  Barb.  (N.  Y.)  ficiency.     Held,  that  he  was  entitled  to 

541;  Dayton  v,  Borst,  31  N.  Y.  485;  Bar-  the  relief  sought.    The  plaintiff  in  reply 

rington  v.  Pittsburgh,  &c.  R.  R.  Co.,  84  to  the  counter-claim  pleaded  the  statute 

Penn.  St.  858.  of  limitations.    Held,  untenable ;  that  the 

*  Wyman  v.  Am.  Powder  Co.,  8  Cush.  contract  having  been  executed,  defendant 
(Mass.)  168;  Gray  v,  Portland  Bank,  8  had  no  relief,  except  in  equity,  and  that 
Mass.  364  ;  Sargent  v,  Franklin  Ins.  Co.,  the  ten  years  limitation  applied ;  and  that 
8  Pick.  (Mass.)  90.  the  correction  of  the  mistake  sought  for 

^  Ellis  V.  £s.sex  Merrimack  Bridge,  2  could  be  made  as  well  upon  answer  as  in  a 

Pick.  (Mass.)  243.  suit  brought  directly  for  that  purpose. 

*  Woodruff  V.  Woodruff,  8  N.  J.  L.  •  Shearer  v.  Fowler,  7  Mass.  81;  Claf- 
652 ;  Clark  v.  Herring,  6  Binn.  (Penn.)  lin  v.  Godfrey,  21  Pick.  (Mass.)  1. 

33  ;  Goodwin  r.  Chaffee,   4  Conn.  163  ;  ^^  Parker  v.  Tainter,  123  Mass.   185 ; 

Knnpp  V.  Hannaford,  6  id.  176;  Cowell  White  v.  Wieland,  109  id.  291;  Williams 

V.  Oxford,  6  N.  J.  L.  432.  v.  Bemis,  108  id.  91 ;  Dix  v.  Marcy,  116 

^  Swasey  u.  Little,  7  Pick.  (Mass)  296;  id.  416. 

Adams  v.  Adams,  14  Allen  (Mass.),  65;  ^^  Williams  v.  Reed,  5  Pick.  (Mass.) 

Sheldon  v.  Purple,  15  Pick.  (Mass.)  528.  482:  Lawrence  v.  Carter,  16  id.  12;  Ar- 

8  O'Xeale  v.  Lodge,  8  H.  &  M.  (Md.)  thur  v.   Saunders,    9   Port    (Ala.)    626. 

433;  Shephard  v.  Little,  14  Johns.  (N.Y.)  Thus,  money  paid  for  insurance  when  the 

210 ;  Bowen  v.  Bell,  19  id.  338 ;   Wood  policy  never    attached,    Hemmenway    v. 

V.  Gee,  3  McCord  (S.  C),  421.  Bradford,  14  Mass.  121;  or  under  a  deed 

Gallup  V.  Bernd,  132  N.  Y.  370.  which  the  (>erson  executing  had  no  au- 

In  an  action,  commenced  in  1887,  to  thority  to  make,  Claflin  v,   Godfrey,  21 

recover  an  alleged  balance  unpaid  by  the  Pick.   (Mass.)  1  ;  for  freight  or  passage 

purchase  price  of  a  farm  sold  and  conveyed  money  when  the  voyage  is  broken  up  by 

in  1880,  by  the  plaintiff,  to  the  defendant,  a  peril  of  the  sea  or  otherwise.  Chase  n. 

the  defendant  set  up  as  a  counter-claim,  Alliance  Ins.  Co.,  9  Allen  (Mass.),  811. 
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lent  representations,*  by  mistake.*  It  lies  to  recover  an  account 
stated,'  and  also  to  recover  a  final  balance  due  from  one  partner  to 
another  growing  out  of  a  settlement  of  the  business  of  the  firm,^  on  a 
foreign  judgment,*  for  money  accruing  under  a  statute,*  by  one  co- 
tenant  against  another  who  has  received  more  than  his  share  of  the 
profits  from  the  common  property^  and  in  all  instances  where  book- 
account  lies,  when  this  remedy  is  given  by  statute.** 

In  very  many  of  the  States  there  is  a  general  provision  in  the  stat- 
utes limiting  the  right  to  bring  an  action  of  any  kind  after  the  lapse  of 
a  certain  penod.  That  is,  after  making  special  provision  for  the  bar- 
ring of  certain  classes  of  claims,  there  is  a  provision  that  all  other 
actions  shall  be  brought  within  a  certain  time.  And  where  that  pro- 
vision exists  of  course  all  classes  of  actions,  except  those  which  are 
specifically  provided,  in  the  statute,  are  embraced  under  this  head, 
and  no  question  can  arise  as  to  the  applicability  of  the  statute.  But 
in  the  States  where  no  such  geueral  provision  exists,  questions  often 
arise  as  to  whether  certain  classes  of  actions  are  embraced  under  any 
of  the  special  heads  covered  by  the  statute.  Thus,  in  Tennessee,  it  is 
held,  that  the  statute  does  not  apply  to  an  action  brought  by  a  person 
in  possession  of  land  to  set  up  a  lost  deed,  the  reason  being  that  the 
suit  is  not  for  the  recovery  of  land.* 

In  Minnesota,  it  is  held  that  the  statute  does  not  apply  to  proceed- 
ings to  enforce  the  payment  of  taxes.*** 

And  in  Kentucky,  it  is  held,  that  it  has  no  application  to  proceedings 
brought  to  coerce  an  assessment  of  property  for  taxation,  the  reason 
in  the  latter  case  being  that  no  cause  of  action  arises  until  the  assess- 
ment is  made.  And  it  may  be  said  generally,  that  the  statute  has  no 
application  where  a  contract  is  continuing,  as  to  a  contract  for  the  sup- 
X>ort  of  a  person  during  life,  the  reason  being  that  so  long  as  the  per- 
son lives  the  breaches  of  the  contract  will  continue." 

Sec.  21.  For  Torts,  Aaaumpsit  lies,  when.  —  Without  stopping  to 
multiply  instances,  it  may  be  said  that  assumpsit  lies  for  the  breach 
of  any  simple  contract,  and  in  all  cases  where  a  contract  or  promise 
exists  by  express  act  of  the  parties,  or  where  the  circumstances  are 
such  that  the  law  will  imply  a  promise;  and  it  ma^^  be  said  that 

1  Dana  v.  Kemble,  17  Pick.   (Mass.)  7  Brigham  v,  Eveleth,  9  Mass.  538; 

545.  Jones  v.  Harraden,  id.  540,  n. 

«  Scott  V,  TVamer,  2  Lans.  (N.  Y.)  49;  •  Edwards  v,  Nichols,  3  Day  (Conn.), 

Kingston  Bank  v.  Ettinge,  40  N.  Y.  391;  16. 

Kenard  v,  Fiedler,  3  Duer  (N.  Y.  Sup.  C),  ^  Anderson  v.  Akard,  15  Lea  (Tenn.), 

318.  182. 

■  Hoyt  V.  Wilkinson,  10  Pick.  (Mass.)  ^  Brown  County  t;.  Wynona,  &c.,  Land 

81;  Dunbar  v.  Johnson,  108  Mass.  519.  Co.,  38  Minn.  397. 

«  Welby  V.  Phinney,  15  Mass.  116.  "  Riddle  v.  Beatty  (Iowa),  41  N.  W. 

^  Buttrick  17.  Allen,  8  Mass.  273.  606. 

•  Pawlet  V.  Sandgate,  19  Vt.  621,  un- 
less the  statute  provides  another  remedy. 
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under  this  head  a  recovery  may  be  had  for  tortious  acts,  properly 
embraced  under  the  head  of  actions  ex  delicto ^  in  all  those  cases 
where  from  the  circumstances  of  the  case  the  law  will  imply  a  promise 
on  the  part  of  the  wrong-doer  to  reimburse  the  party  injured  by  his 
act.  The  party,  under  such  circumstances,  may  elect  to  waive  the  tort 
and  sue  in  assumpsit.  Especiallj'^  is  this  the  case  where  a  person  has 
wrongfull3'  or  unlawfully  obtained  the  goods  of  another  and  sold  them,^ 
or  converted  them  to  his  own  use,  so  that  they  cannot  be  returned 
in  statu  quo}  Thus,  where  a  person  cut  and  carried  away  growing 
wood  of  another,  and  converted  it  so  that  it  could  not  be  returned  in 
specie^  it  was  held  that  the  owner  might  waive  the  tort  and  sue  upon  an 
implied  contract  of  sale ; '  and  In  all  cases  where  the  gist  of  the  trans- 
action is  a  tort,  if  it  arises  out  of  a  contract,  the  plaintiff  may  elect 
whether  to  declare  in  toit  or  in  contract ;  ^  and  this  covers  that  class  of 
actions  arising  from  deceit,^  fraud, ^  or  a  breach  of  warranty  in  the  sale 
of  property.^  in  a  case  where  a  tort  may  be  waived  and  assumpsit  brought 
therefor,  the  latter  action  will  lie  even  though  an  action  for  the  tort  is 
barred  by  the  statute.'  This  was  well  illustrated  in  the  case  last  cited, 
in  which  it  was  held  that  if  a  tenant  for  life  has  rendered  accounts  for 
the  remainder-man  of  timber  cut  bj'  him  during  a  period  of  more  than 
six  3'ears  before  a  bill  in  equity  for  an  account  of  such  timber,  and  for 
the  value  of  it,  the  statute  cannot  be  pleaded  to  the  bill;  and  the 
reason  assigned  was,  that  although  if  the  remainder-man  had  brought 
trover  the  tenant  might,  notwithstanding  the  rendering  of  tbe  accounts, 
have  pleaded  the  statute,  3'et  he  oould  not  have  done  so  if  the  remainder- 
man had  brought  assumpsit  Sib  John  Leach,  V.  C,  in  passing  upon 
this  question,  said:  ^^ It  is  clear  from  the  authorities  that  the  plaintiff 
might  have  elected  to  bring  an  action  of  assumpsit,  and  not  trover, 
for  the  money  had  and  received  by  tbe  defendant  from  the  sale  of 

1  Bank  of  North  America  v.  M'Call,  *  Vasae  v.  Smith,  6  Cranch  (U.  S. ),  226; 
4  Binn.  (Penn.)  374;  Willet  v.  Willet,  Stoyle  v.  Westcott,  2  Day  (Conn.),  422; 
8  Watts  (Penn.),  877;  Stockett  v,  Wat-    Blalock  v.  Phillips,  38  Ga.  216. 

kins,  2  G.  &  J.  (Md.)  826;  Sanders  v.         *  Pearsall  v,  Chapin,  44  Penn.  St.  9; 

Hamilton,  3  Dana  (Ky.),  662  ;  Morrison tJ.  Gray  v.  Griffith,  10  Watts  (Penn.),  431. 
Rogers,  3  111.  817;  Sturtevant  v.  Water-         •  Ascutney  Bank  r.  McOrmsby,  28  Vt 

bury,  2  Hall  (N.  Y.  Sup.  Ct.),  449 ;  Har-  721;  Leach  v.  Leach,  68  N,  Y.  630. 
pending  v.  Shoemaker,  87  Barb.  (N.  Y.)         ^  Camp  v,  Pulver,  6  Barb.  (N.  Y.)  41 ; 

270;  Berly  v.  Taylor,  6  HUl  (N.  Y.),  677.  Roth  v.  Palmer,  27  id.  652  ;  Evertsen  v. 

2  Goodenow  v.  Snyder,  8  Iowa,  699 ;  Miles,  6  Johns.  (N.  Y.)  138  ;  Rew  v.  Bar- 
Jones  V,  Buzzard,  Hempst.  (U.  S.  C.  C.)  ber,  3  Cow,  (N.  Y.)  272.  But  where  as- 
240;  Fratt  9.  Clark,  12  Cal.  89;  Mc-  sumpslt  is  brought  for  a  breach  of  warranty, 
CuUough  V.  McCullongh,  14  Penn.  St  296;  the  plaintiff  must  declare  specially  on  the 
Dundas  v.  Muhlenberg,  86  id.  351 ;  All-  contract,  as  it  is  the  breach  of  that  which 
brook  V,  Hathaway,  3  Sneed  (Tenn.),  464;  constitutes  the  gist  of  the  action.  Russell 
Chambers  v,  Lewis,  2  Hilt  (N.  Y.  C.  P.)  v.  Gilmore,  64  111.  147. 

691;  Tankersley  v.  Childers,  23  Ala.  781;         "  Honey  v.   Honey,   1    Sim.   &   Stiu 
Patterson  v.  Prior,  88  Ga.  216.  660. 

8  Halleck  v.  Mixer,  16  CaL  674. 
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timber,  and  that  the  rendering  of  the  accoant  as  alleged  by  the  bill 
would  have  been  an  acknowledgment  by  the  defendant,  which  in  the 
action  of  assumpsit  would  have  taken  the  case  out  of  the  statute  of 
limitations."  In  a  Massachusetts  case,^  the  defendant  obtained  pos- 
session of  certain  promissory  notes  without  a  legal  transfer  from  the 
owner,  and  received  paj^ment  of  some  of  them  more  than  8\x  years,  and 
of  others  within  six  years,  next  before  action  brought ;  and  it  was  held 
that  he  was  liable  in  assumpsit  for  the  sums  received  within  the  six 
years,  and  that  he  was  estopped  to  say  that  the  notes  were  obtained  by 
fraud,  and  so  an  action  of  trover  therefor  would  have  been  barred  by 
the  statute,  upon  the  ground  that  a  wrong-doer  cannot  allege  his  own 
wrong  for  the  purpose  of  antedating  the  injury,  so  as  to  let  in  the 
statute ;  and  that  where  the  injured  party  has  a  right  to  either  of  two 
remedies,  the  one  he  chooses  is  not  barred  by  limitation  because  the 
other  is.  The  latter  rule  is  illustrated  in  the  case  of  a  note  secured 
by  mortgage  upon  lands.  Although  the  note  may  be  barred  by  the 
statute  in  six  years,  yet  the  mortgage  being  a  specfalty  is  not  barred, 
and  the  mortgagee  may  pursue  his  remedy  upon  the  mortgage  at  any 
time  before  the  statute  has  run  upon  it,  and  recover  the  lands  or  the 
full  amount  of  his  mortgage  debt.  The  rule  may  be  said  to  be  that, 
although  statutes  of  limitation  are  equally  applicable  in  actions  at  law 
or  proceedings  in  equity,  yet,  where  there  are  two  securities  for  the 
same  debt,  one  of  which  is  barred  and  the  other  not,  the  creditor,  not- 
withstanding he  has  lost  his  remedy  at  law  on  the  former,  may  pursue 
it  in  equity  on  the  latter.^  And  the  same  rule  prevails  where  a  person 
is  given  certain  personal  property  to  hold  as  collateral  security  for 
the  payment  of  a  note  or  other  obligation.    The  statute  runs  upon 

1  Lamb  v.  Clark,  5  Pick.  (Kass.)  193  ;  GleasoD,  11  Conn.  160 ;  Miller  v.  Trostees 

Jones  V.  Hoar,  id.  285 ;  Willett «.  Willett,  of  Jeflfereon  College,  14  Miss.  651 ;  Trotter 

8  Watts  (Penn.),  277;  Ivory  ».  Owens,  28  v.  Erwin,  27  id.  772;  Nevitt  v.  Bacon, 

Ala.    641 ;  Martin  v.   Brooklyn,   1   Hill  32  id.  212  ;  Joy  v.  Adams,  26  Me.  830 ; 

(N.  Y.),  545.  Wiswell  v.  Baxter,  20  Wis.  713  ;  Cookesi;. 

«  Thayerr.  Mann,  19  Pick.  (Mass.) 536;  Culbertson,  9  Nev.  199  ;  3  Para,  on  Cont. 

Ayres  V.  Wait,  10  Cosh.  (Mass.)  72  ;  Han-  99, 100  ;  Smith's  Executrix*.  Washington 

Ion  V.  Hannon,  123  Mass.  441.      In  the  City,  Virginia  Midland,  &  Great  Southern 

esse  of  a  claim  secured  by  a  mortgage,  al-  Railroad  Co.,  33  Gratt  ( Va.)  84.     In  New 

though  the  remedy  by  an  action  at  law  for  Hampshire  the  statute  expressly  provides 

the  claim  may  be  barred  by  the  statute  of  that  actions  upon  notes  secured  by  mort- 

limitations,  the  remedy  under  the  mortgage  gage  may  be  brought  so  long  as  an  action 

will  not  be  affected  by  any  lapse  of  time  upon  the  mortgage  itself  may  be  brought 

short  of  the  period  sufficient  to  raise  the  See  Appendix,  New  Hampshire.    Harris 

presumption  of  payment.     Hanna  v,  Wil-  v.  Mills,  10  N.  H.  429.     In  Illinois,  it  is 

son,  3  Gi-att  (Va.)  242  ;  Coles  t>.  Withers,  held  that,  if  the  mortgage  contains  no 

33  id.  186  ;  Elkins  v.  Edwards,  8  Ga.  325 ;  covenant  for  the  payment  of  money,  the 

Thayer  v.  Mann,  19  Pick.  635  ;  Pratt  v.  statute  runs  upon  the  right  to  foreclose 

Hug^ns,  29  Barb.   (N.  Y.)  277;  Borst  it  whenever  the  note  which  it  is  given  to 

V.    Corey,   15    N.   Y.  505 ;   Belknap  v.  secure  is  barred. 
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the  debt,  but  this  does  not  defeat  the  creditor's  lien  upon  the  property 
given  as  collateral.*  The  statute  simply  bars  the  remedy,  it  does  not 
extinguish  the  debt ;  consequent!}',  where  a  lien  is  given  upon  prop- 
erty for  the  payment  of  a  claim,  whether  by  contract  or  bj'  the  custom 
and  usage  of  trade,  the  lien  may  be  enforced,  although  the  remedy 
upon  the  debt  itself  is  barred.^    Thus^  in  the  case  last  cited,  the  de- 


1  SUymaker  v.  "Wilson,  1  P.  &  W.  right  to  detain  it  for  his  security  until  it 
(Penn. )  216.  In  Higgins  v,  Scott,  2  B.  &  is  redeemed,  the  general  property  still  re- 
Ad.  413,  an  attorney  bad  a  lien  upon  a  maining  in  the  pawnor, 
judgment  for  a  debt  which  was  barred  by  At  law,  although  not  in  equity,  a 
the  statute,  and  it  was  contended  that  in  mortgage  operates  as  a  transfer  of  the  prop- 
consequence  his  lien  was  lost;  but  the  court  eiiy,  and  therefore  no  lien  can  exist,  for  a 
held  that  the  statute  of  limitations  only  right  of  lien  necessarily  supposes  a  right 
barred  the  remedy  and  did  not  destroy  the  of  property  in  another  ;  and  it  would  be  a 
debt,  so  that  the  attorney  had  a  right  to  contradiction  of  terms,  and  absurd,  to  say 
be  paid  from  the  sale  of  the  goods  upon  an  that  a  man  had  a  lien  upon  his  own  prop- 
execution  issuing  on  the  judgment,  fol-  erty.  Duller,  J.,inLickbarrowv.  Mason^ 
lowing    out    the    principle    upon    which  6  East,  25,  n. 

Spears  v.  Hartley,  3  £sp.  81,  was  predi-  In  the  case  of  pawns,  a  lien  is  created  by 
cated,  that,  although  the  statute  has  run  the  transaction  itself,  and  may  be  claimed 
upon  the  demand,  yet  if  a  creditor  obtains  to  any  extent  to  which  the  agreement  by 
possession  of  goods  upon  which  he  has  a  which  the  pledge  is  effected  declares  it 
lien  for  a  general  balance  he  may  hold  them  shall  extend,  whether  it  be  for  money  pre- 
fer that  demand  by  virtue  of  his  lien.  viously  lent,  or  at  the  time  of  deposit,  or  to 

3  Spears  v.  Hartley,  3  Esp.  81.  All  be  thereafter  advanced.  Thus,  the  accep- 
liens  which  are  created  by  a  deposit  of  per-  tor  of  a  bill  of  exchange  may  retain  money 
sonal  property  by  one  person  in  the  hands  and  effects  of  the  drawer  in  his  hands  to 
of  another,  under  an  express  or  implied  discharge  it,  either  until  the  bill  is  deliy- 
stipulation  that  the  latter  shall  be  entitled  ered  up  to  him  or  until  he  receives  a  bond 
to  retain  it  for  his  security  until  some  debt  of  indemnity  against  being  sued  u|)on  it. 
due  to  him  from  the  former  is  discharged,  Hammond  v.  Barclay,  2  East,  227,  Mad- 
are  in  the  nature  of  pawns  or  pledges,  den  v.  Kempster,  1  Camp.  12.  But  quaere, 
whether  the  deposit  was  made  for  the  ex-  whether  if  the  drawer,  payee,  and  acceptor 
ecution  of  some  purpose  on  the  goods  in  of  a  bill  became  bankrupts  after  the  bill  is 
the  Course  of  trade  or  for  bare  custody,  negotiated,  and  the  payee  is  in  possession 
But  the  term  "  pawn,"  as  generally  under-  of  property  of  the  drawer,  who,  in  the  event 
stood,  applies  only  where  goods  are  de-  of  the  bill  being  proved  against  the  estate  of 
posited  for  the  latter  purpose  ;  but  in  this  the  payee,  will  be  indebted  to  the  payee,  the 
connection  we  use  the  term  as  applicable  assignee  of  the  bankrupts  under  the  com- 
to  both  purposes.  mission  against  the  estate  of  the  payee  will 

The  distinction  between  a  pawn  and  a  have  any  lien  arising  from  the  possibility 

mortgage  is  of  great  importance,  and  is  of  such  debt.    Walker  v.  Birch,  6  T.  B. 

well    given    by    Lord    Hardwicke   in  208. 

Ryall  V,   Rowles,  1   Atk.  167,   the  sub-        It  often  becomes  a  question  how  far 

stance  of  which  is,  that  a  mortgage  is  a  a  subject  which  is  pledged  for  a  debt  al- 

conditional  sale,  by  which  the  general  legal  ready  due  can  be  considered  as  a  security 

property  in  the  thing  mortgaged  is  con-  for  further  loans  where-  there  is  no  agree- 

veyed  to  the  mortgagee,  subject  to  the  ment  to  that  effect,  and  it  may  be  said  that 

mortgagor's  power  of  redemption.     But  by  questions  of  this  character  must  be  deter, 

a  pawn  the  pawnee  acquires  only  a  special  mined  largely  by  the  circumstances  of  each 

property  in  the  thing  pawned,  with  the  case.    If  it  can  be  presumed  from  theso 


§  21.]  Assumpsit  for  torts.  63 

fendant,  a  wharfinger,  claimed  a  lien  upon   a  log  of  mahogany  for 
wharfage  and  a  general  balance  on  account     The  balance  claimed 


that  the  ground  and  inducement  upon  the  mortgage,  and  the  transactions  were 
which  the  i>awnee  advanced  the  further  entirely  distinct.  Jones  v.  Smith,  2  Yes. 
loans  was  his  haying  a  pledge  in  his  hands,  Jr.  872.  The  decree  in  this  case  was  re- 
a  court  of  equity  will  not  suffer  the  pledge  versed  in  the  House  of  Lords  (6  id.  229, 
to  be  redeemed  without  payment  of  all  the  note  d),  but  not  upon  any  ground  im- 
advances.  Ex  parte  Ockenden,  1  Atk.  236.  pugning  the  doctrine  stated.  See  also 
Thus,  where  a  testator  had  borrowed  a  sum  Vanderzee  v.  Willis,  3  Bro.  C.  C.  21  ; 
of  money  upon  a  pawn  of  jewels,  and  after-  Adams  t.  ClaytoU}  6  Ves.  Jr.  226. 
wards  borrowed  three  other  several  sums  of  It  may  be  said,  in  drawing  this  rather 
the  pawnee,  for  each  of  which  he  gave  his  desultory  note  to  a  close,  that  at  the  corn- 
note,  without  taking  any  notice  of  the  mon  law  a  lien  cannot  be  acquired  in  either 
jewels,  it  was  held  that  his  executors  could  of  the  following  cases  :  — 
not  redeem  the  jewels  without  first  paying  1st.  Where  the  deposit  is  made  after  an 
the  money  due  upon  the  notes,  because  it  open  act  of  bankruptcy  by  the  pawnor,  or 
was  presumed,  from  the  money  being  lent  with  the  intent  to  give  the  pawnee  a  fraud- 
subsequent  to  the  deposit  of  the  pledge,  ulent  preference  over  other  creditoi-s  in  the 
that  the  pawnee  lent  the  money  on  the  event  of  his  bankruptcy.  Tamplin  v.  Dig- 
credit  of  the  pledge.  Dermainbray  v.  Met-  gins,  2  Camp.  812  ;  Wilson  v,  Balfour,  id. 
calf,  2  Vern.  291.    But  it  must  not  be  679. 

understood  that  there  is  any  general  rule,  2d.  Where  the  goods  were  pawned  with- 
either  at  law  or  in  equity,  that  where  a  out  the  authority  of  the  owner,  even  though 
person  holds  security  for  a  loan  already  the  pawnee  was  ignorant  of  the  fact.  Mars- 
made,  advances  a  further  loan  to  the  same  den  v.  Punshall,  1  Vern.  407  ;  Moans  v, 
person,  he  invariably  is  entitled  to  hold  Henderson,  1  East,  837 ;  De  Bauchant  v. 
such  security  until  both  loans  are  repaid  ;  Goldsmid,  6  Ves.  Jr.  211 ;  Daubigny  v.  Du- 
because,  if  there  is  anything  in  the  circum-  val,  5  T.  K.  604 ;  Strode  v.  Blackburn,  3 
stances  attending  the  transaction,  or  sub-  Yes.  Jr.  222. 

sequently,  that  tends  to  rebut  the  pre-  This  rule,  of  course,  does  not  apply  to 
sumption  that  the  last  loan  was  made  on  such  property  or  securities  as  are  placed 
the  faith  of  the  security,  he  can  only  re-  upon  the  same  footing  as  money, — as  bank- 
tain  it  for  the  payment  of  the  first  loan,  notes,  notes  payable  to  bearer,  bills  of  ex- 
Ex  parte  Ockenden,  ante.  Thus,  where  change  duly  indorsed,  and  such  other  secu- 
personal  securities  were  pledged  to  secure  rities,  the  legal  interest  in  which  by  the 
a  specific  debt,  and  afterwards  a  mortgage  law  merchant  passes  upon  delivery,  and 
was  made  by  the  pawnor  to  the  pawnee  of  which,  if  passed  to  a  bona  fide  holder  for 
certain  lands,  and  no  mention  was  made  value,  cannot  be  recovered  by  the  ori^^nal 
of  the  debt  for  which  the  personal  securities  owner.  Miller  v.  Race,  1  Burr.  432  ;  Glyn 
were  pledged,  and  afterwards  the  same  se-  r.  Baker,  1 3  East,  509  ;  Grant  y.  Vaughan, 
curities,  together  with  othera,  were  pledged  3  Burr.  1516  ;  King  v.  Milsara,  2  Camp.  5  ; 
tc  the  pawnee  for  the  balance  of  an  account  Lowndes  «.  Anderson,  13  East,  130  ;  Solo- 
due  to  him  from  the  pawnor,  no  notice  mon  v.  Bank  of  England,  id.  135,  n.  ; 
being  taken  of  the  mortgage,  redemption  of  Peacock  v,  Rhodes,  Davy,  682  ;  Hill  v. 
the  personal  securities  was  decreed  without  Simpson,  7  Ves.  Jr.  152  ;  Taylor  ».  Haw- 
compelling  the  discharge  of  what  was  due  kins,  8  id.  209 ;  Newson  v.  Thornton,  6 
on  the  mortgage,  because  there  appeared  to  East,  17  ;  Murlead  v,  Dnimmond,  17  Ves. 
have  been  no  intention  of  tacking  the  seen-  Jr.  152  ;  McCombe  v.  Davies,  6  East,  538 ; 
rities  to  the  mortgage  at  the  time  the  latter  Paterson  v.  Tash,  2  Strange,  1178  ;  Hoare 
was  made,  and  because,  if  such  an  intention  v.  Harstopp,  3  Atk.  44  ;  Horwood  v. 
did  exist,  it  was  waived  by  the  subsequent  Smith,  2  T.  R.  750  ;  Viner's  Abr.  tit. 
pledge  of  the  securities  without  noticing  Pawn  (E).     It  has  been  held,  however. 
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was  barred  bj  the  statute  of  limitations,  and  for  that  reason  the  plain- 
tiff insisted  that  the  defendant  could  not  justify  under  the  lien.  But 
the  court  held  otherwise,  Lord  Eldon  saj-ing :  ^^If  what  is  daimed  by 
the  defendant's  counsel  as  law,  that  the  debt  is  discharged  by  the 
operation  of  the  statute  of  limitations,  no  lien  could  be  obtained  by 
reason  of  it.  But  the  debt  was  not  discharged ;  it  was  the  remedy 
only.  I  am  of  the  opinion  that,  though  the  statute  of  limitations  has 
run  against  a  demand,  if  the  creditor  obtains  possession  of  goods  on 
which  he  has  a  lien  for  a  general  balance,  he  may  hold  them  for  that 
demand  b}^  virtue  of  the  lien.  In  this  case  the  defendant  had  a  sub- 
sisting demand  when  the  goods  came  to  his  possession,  and  I  am  of 
opinion  he  may  enforce  it  by  the  lien  which  the  law  has  given  him 
for  his  general  balance.'^  ^  In  the  case  last  cited  this  doctiine  was 
extended  to  an  attorney's  lien  upon  a  judgment,  although  his  debt  was 
barred  by  the  statute.  In  that  the  attorney  for  the  plaintiff  had  ob* 
tained  judgment,  and  the  defendant  was  aflei*wards  discharged  under 
the  Lord's  Act.  But  at  a  subsequent  period  ajieri /acias  issued  against 
his  goods,  upon  which  the  sheriff  levied  the  damages  and  costs,  and  it 
was  held  that  the  attorne}",  although  he  had  taken  no  step  in  the  cause, 
or  to  recover  his  bill  and  costs  within  six  years,  still  had  a  lien  on  the 
judgment  therefor,  and  the  court  directed  the  sheriff  to  pay  him  the 
amount  out  of  the  proceeds  of  the  goods.*  In  Virginia  it  has  been  held 
that  the  statute  does  not  run  against  the  lien  of  a  grantor  for  the  pur- 
chase-money of  land,  although  the  debt  itself  is  barred,  where,  at  the 
time  of  sale,  he  gave  a  bond  conditioned  for  the  execution  of  a  deed 
by  him  when  the  purchase-money  should  be  paid ;  ^  and  the  same  rule 
also  prevails  where  a  lien  is  given  by  statute  for  a  simple-contract 
debt.  Thus,  where  the  statute  gives  to  a  municipal  corporation  a  lien 
upon  land  opposite  to  which  certain  improvements  are  made,  the 
statute  does  not  run  upon  the  lien,  nor  is  it  lost  until  the  lapse  of  such 
a  period  that  the  law  will  raise  a  presumption  that  the  claim  has  been 
satisfied.^ 
It  was  intimated  in  an  early  New  York  case '  that  a»  mortgage  to 

that  where  goods  obtained  by  fake  pre-  operation  of  law  a  lien  exists,  this  rule 

tences  were  pawned  without  notice  of  the  applies.     Eerrison  v.  Williams,  3  Camp. 

fraud  to  the  pawnee,  that  he  acquired  a  418;  Hopkins  v.  Cockerell,  2  Gratt.  (Va.) 

lien  thereon,  so  that  he  could  maintain  88. 

trover  therefor  against  the  owner  who  took         •  Hopkins  v,  Cockerell,  2  Gratt.  (Va. ) 

them  out  of  the  ])awnee*s  possession.    Par-  88. 

ker  V.  Patrick,  5  T.  R.  175.  »    ^  Connect  v.  Moyamensing,  2  Penn.  St. 

1  See  also  Higgins  v.  Scott,  2  B.  &  Ad.  224. 
413.  6  Jackson  r.  Sackett,  7  Wend.  (N.  Y.) 

^  In  all  cases  where  by  contract  or  by  74, 
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secure  a  simple-contract  debt  was  presumed  to  have  been  paid  within 
six  Tears  from  the  time  when  it  became  due,  and  in  that  event  that  the 
security  was  released  from  the  lien.  But  this  doctrine  does  not  pre- 
vail, except  when  the  statute  provides  that  the  lapse  of  the  statutory 
period  shall  raise  such  presumption ;  and  in  that  case^  of  course,  the 
lien  would  be  destroyed  unless  the  presumption  is  overcome  by  some 
of  the  modes  provided  by  the  statute.  Thus  in  New  York,  by  statute,^ 
it  is  provided  that,  after  the  expiration  of  twenty  years  after  a  right 
of  action  shall  accrue  upon  any  sealed  instrument  for  the  payment 
of  money,  such  right  shall  be  presumed  to  have  been  extinguished 
by  payment;  but  such  presumption  may  be  repelled  by  proof  of 
payment  of  some  part,  or  by  proof  of  a  written  aqknowledgment  of 
such  right  of  action  within  that  period ;  and  this  provision  is  also  ex- 
tended to  domestic  and  foreign  judgments,  and  as  to  these  debts^. 
but  no  others,  this  presumption  is  made  conclusive.  In  North  Caro- 
lina,* after  the  lapse  of  ten  years  after  a  right  of  action  accrues,  the 
presumption  of  payment  is  raised  against  all  Judgments,  contracts,  or 
agreements,  ^^  under  the  same  rules,  regulations,  and  restrictions  as. 
now  exist  at  law  in  such  cases ; "  and  in  the  case  of  mortgages  the 
period  is  fixed  at  thirteen  years.  **  Under  this  statute,  so  far  as  liens 
are  concerned,  as,  at  common  law,  the  presumption  of  payment  arising^ 
from  the  lapse  of  time  may  be  rebutted,  it  would  seem  that  the  pre- 
sumption raised  by  the  statute  might  also  be.  In  Wisconsin,'  every 
judgment  and  decree  in  any  court  of  record  of  the  United  States,  or  of 
any  State  or  Territory  thereof,  is  deemed  to  be  paid  and  satisfied  at 
the  expiration  of  twenty  years  after  the  judgment  or  decree  was  ren- 
dered ;  and  in  Missouri^  a  similar  provision  exists  as  to  judgments  and 
decrees,  with  the  exception,  however,  that  such  presumption  may  be 
repelled  by  proof  of  payment,  or  written  acknowledgment  of  indebted- 
ness made  within  twenty  years  of  some  part  of  the  amount  recovered 

1  Appendix,  New  York.  diction  of  the  conrt.    The  defendant  then 
In  Bean  v.  Tonnele,  94  K.  Y.  881,  it  waa  offered  to  ahow  that  the  plaintiff  was  in 
held  that  where  an  action  was  brought  indigent  circnmstances  daring  this  period ; 
against  the  maker,  upon  a  promissory  note  this  was  objected  to  and  excluded.    This 
more  than  twenty  years  after  the  same  fell  was  held  erroneous,  and  that  the  evidence 
due,  the  statute  of  limitations  was  not  a  was  proper  as  tending  to  fortify  the  pre- 
bar  because  of  non-residence  of  the  de-  sumption  of  payment  or  satisfaction  ;  and 
fendant,  yet  that  the  lapse  of  time  raised  that  the  error  was  not  cured,  or  the  objec- 
a  presumption  of  payment.  tion  waived,  by  the  rejection,  upon  the  de- 
It  appeared  that  the  defendant  executed  fendant*s  objection,  of  evidence  offered  by 
the  note  for  the  accommodation  of  the  the  plaintiff,  tending  to  explain  the  delay 
payee,   who   indorsed   the   same   to   the  in  bringing  suit, 
plaintiff ;  that  said  payee  was  dead,  but         ■  Appendix,  North  Carolina, 
that  for  a  period  of  seventeen  years  after         ^  Appendix,  Wisconsin, 
the  note  fell  due  he  was  within  the  juris*         ^  Appendix,  Missouri. 
VOL.  I. — 5 
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bj  such  judgment  or  decree,  and  that  in  all  other  cases  it  shall  be  con- 
elusive,  and  the  same  provision  is  extended  to  all  sealed  instruments 
for  the  payment  of  money ;  and  substantially  the  same  provision  exists 
in  Arkansas,^  except  that  in  the  latter  State  the  presumption  is  ex- 
tended to  any  instrument  for  the  payment  of  money  or  delivery  of 
property  after  the  lapse  of  ten  years  from  the  time  when  a  right  of 
action  ^accrues  thereon,  and  which  is  made  conclusive,  except  in  the 
instance  named  in  the  Missouri  statute.  In  these  States  the  rule  would 
doubtless  be,  as  to  the  class  of  securities  named  in  the  sevei^al  stat- 
utes, that  the  lien  was  extinguished  by  the  lapse  of  the  statutory  period ; 
but  the  statute  only  applies  to  the  class  of  claims  named. 

Sec.  22.  Lapse  of  Statutory  Period  does  not  give  Title  to  Pledgee 
of  Property,  except.  —  If  a  stipulated  time  is  agreed  upon  for  the  pay- 
ment of  a  debt  secured  by  a  pledge,  the  fact  that  the  debt  is  not  paid  at 
the  time  does  not  pass  the  absolute  title  to  the  property  to  the  pawnee. 
He  may,  after  that  time,  sell  the  pledge  if  he  chooses  so  to  do,  and 
after  reimbursing  himself  pay  the  balance,  if  any,  received  therefor  over 
to  the  pledgor ;  *  but  if,  instead  of  selling  the  pledge,  he  retains  it  in  his 
possession,  he  continues  to  hold  it  as  a  pledge,  and  the  pledgor  may 
redeem  it  at  any  time,  as  neither  prescription  nor  the  statute  of  limi- 
tations run  against  it.'  And  if  no  time  is  fixed  for  its  redemption,  the 
pawnor  hsA  his  whole  lifetime  in  which  to  redeem,  unless  the  pawnee 
quickens  him  through  a  bill  in  equity,  or  by  notice  in  pats.^    And  this 

^  Appendix,  Arkansas.  R.  R.  Co»«  6  Allen  (Mass.),  642;  unless  the 
^  Story  on  Bailments,  235  ;  Glanville,  statute  confers  such  right, 
book  10,  c.  6.  Where  there  is  no  agreement  •  Kemp  «.  West  brook,  1  Ves.  278;  Slay- 
that  the  pawnee  shall  sell,  he  cannot  be  maker  v.  Wilson,  1  P.  &  W.  (Penn.)  216; 
compelled  to  do  so.  Badlam  v.  Tucker,  White  Mountain  B.  K.  Co.  v.  Bay  State 
1  Pick.  (Mass.)  889.  But  if  he  chooses  Iron  Co.,  50  N.  H.  57.  In  Weeks  v. 
to  do  so,  he  may  sell  without  judicial  pro-  Weeks,  5  Ired.  (N".  C.)  Eq.  Ill,  it  was 
cess,  upon  giving  reasonable  notice  to  the  held  that  a  person  who  had  received  slaves 
pledgor.  Parker  v.  Braucker,  22  Pick,  from  his  father  as  a  parol  gift  or  loan 
(Mass.)  46.  The  sale,  unless  otherwise  could  not  avail  himself  of  the  statute  of 
agreed,  must  be  at  public  auction,  with  limitations  to  protect  his  title  thereto;  but 
notice  to  the  pledgor  of  the  time  and  place  in  a  Missouri  case,  Cook  v.  Clippaxd,  12 
of  sale.  Washburn  v.  Pond,  2  Allen  Mo.  879,  where  a  slave  was  loaned  and 
(Mass.),  474.  But  see  Worthington  v.  held  five  years  without  the  owner  ever 
Tormey,  34  Md.  182,  w^here  it  was  held  having  demanded  the  same,  a  purchaser 
that  notice  of  the  place  of  sale  need  not  from  the  bailee  who  knew  the  facts  was 
be  given.  As  to  the  pawnee's  duty  to  pay  held  to  have  acquired  a  good  title  thereto, 
the  surplus  over  to  the  pawnor,  although  ^  Ke^t,  J.,  in  O)rtclyou  v.  Lansing, 
the  statute  has  run  on  the  debt  it  was  2  Cai.  (N.  Y.)  200;  Gulick  v,  James,  12 
given  to  secure,  see  Hancock  v,  Franklin  Johns.  (N.  Y.)  146 ;  Hart  v.  Ten  Eyck, 
Ins.  Co.,  114  Mass.  153.  But  it  must  be  2  John8.,Ch.  (N.  Y.)62.  Where  the  pledge 
understood  that  a  right  to  sell  only  exists  is  secured  by  a  mortgage,  the  pledgor 
when  the  lien  is  created  by  contract  A  may  redeem,  after  foreclosure  even,  if  the 
lien  that  is  raised  by  usage  or  the  law  con-  pledgor  still  retains  the  property.  White 
fers  no  such  right,  Doano  v.  Russell,  8  Mountain  R.  R.  Co.  v.  Bay  State  Iron  Co., 
Gray  (Mass.),  882 ;  Briggs  v.  Boston,  &c.  5  N.  H.  57. 
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is  so  even  though  the  pawnee  dies,  and  a  tender  made  to  his  executor 
is  good,  and  revests  the  title  to  the  property  in  the  pawnor.^    In  the 

1  Ratcliff  V,  DaTiB,  Yelv.  178.    In  Cor-  and  unleas  ho  does  bo,'  &c.     In  c.  S  he 

telyoa  v,  Lansing,  arUe^  the  subject  is  folly  says,  if  the  debtor  confess,  in  court  that  he 

discussed.     An  abstract  of  the  opinion  of  pledged  the  thing  in  question  for  the  debt, 

Kent,  J.,  in  that  case,  is  of  so  much  he  shall  be  commanded  at  a  reasonable 

value  upon  this  question,  that,  although  period  to  redeem  his  pledge;  and  unless  he 

not  strictly  germane  to  our  topic,  it  will  comply,  liberty  shall  be  given  to  the  cred- 

be  found  of  great  value  in  questions  of  this  itor  from  that  time  to  treat  the  pledge  as 

character.  his  own  property,  and  do  whatever  he 

"  There  is  a  difference,"  says  he,  "be-  chooses  with  it.  If  a  thing  be  pledged 
tween  a  mortgage  of  goods  and  a  pledge  or  indefinitely,  and  without  any  period  being 
pawn.  A  mortgage  is  an  absolute  pledge,  fixed,  the  creditor  may,  at  any  time  he 
to  become  an  absolute  interest  if  not  re-  chooses,  demand  the  debt.  The  debt 
deemed  at  a  fixed  time;  and  is,  in  certain  being  discharged  by  the  person  owing  i^, 
cases,  valid  without  delivery.  The  legal  the  creditor  is  bound  to  restore  to  him  the 
property  passes,  with  a  condition  of  a  de-  thing  pledged  without  any  deterioration, 
feasance.  A  pledge  or  pawn  of  goods  is  a  See  Beames*s  translation  of  Glanville,  252 
deposit  of  them  as  a  security;  and  deUvery  to  257,  1  Reeves  Hwt.  161,  168.  This 
is  essential.  The  general  property  does  authority  establishes  two  points :  1st,  that 
not  pass,  as  it  does  in  case  of  a  mortgage,  if  the  pledge  was  not  redeemed  by  the 
hut  remains  in  the  pawndr.  Dig.  lib.  18,  time  stipulated,  it  did  not  then  become 
tit  7,  9  ;  1  Hub.  291,  §  15;  Bracton,  99  h  ;  absolute  property  in  the  hands  of  the 
Bro.  Abr.  Pledges,  20;  Pow.  on  Mortg.  8;  pawneee,  but  he  was  obliged  to  have  re- 
Jones  V.  Smith,  2  Yes.  Jr.  378.  The  mort-  course  to  the  aula  regis,  and  to  sue  out  an 
gage  and  the  pledge  or  pawn  of  goods  have,  original  writ  in  order  to  obtain  authority 
however,  generally  been  confounded.  to  dispose  of  the  pledge  ;  2d,  that  if  the 

**  Glanville  observes,  lib.  10,  c.  6,  that  a  pledge  was  for  an  indefinite  term,  the  cred- 

loan  is  sometimes  made  on  the  credit  of  itor  might  at  any  time  call  upon  the  debtor 

a  putting  in  pledge,  and  the  pledge  may  to  redeem,  by  the  same  process  of  demand, 

consist  of  chattels,  lands,  or  rents.    Some- .  By  what  authority  the  judges  in  the  time 

times  possession  is  immediately  given  of  of  James  I.'  advanced  a  different  doctrine 

the  pledge  on  receipt  of  the  loan,  and  on  the  subject  is  not  made  to  appear, 

sometimes  it  is  not.     Sometimes  the  thing  "In  Katcliff  v.  Davis,  anUf  it  is  said  that 

is  pledged  for  a  certain  period,  and  some-  if  no  time  is  limited  for  redemption  the 

times    indefinitely.      When    a    thing   is  pawnor  has  time  to  redeem  it  during  his 

pledged  for  a  definite  period,  it  is  either  life  ;  but  if  he  die  without  redeeming,  the 

agreed  that  if,  at  the  time  appointed,  the  right  is  gone,  and  his  representatives  can- 

debtor  shall  not  redeem  his  pledge,  it  shall  not  redeem.     In  Bulstrode's  report  of  the 

then  belong  to  the  creditor,  so  that  he  case  the  only  reason  stated  is,  that  it  would 

may  dispose  of  it  as  his  own;  or  no  such  be  mischievous  to  compel  the  pawnee  to 

agreement  is  made.     In  the  former  case,  keep  the  goods  thus  pawned  for  such  an 

the  agreement  must  be  adhered  to;  in  the  indefinite  time  when  he  has  jmid  suffi- 

latter,  the  term  having  expired  without  dently  for  them.     This  objection  would 

the  debtor's  discharging   the    debt,   the  have  been  found  to  have  no  validity  if  the 

creditor  may  complain  of  him,  and  the  judges  had  attended  to  the  law  as  laid 

debtor  shall  be  compelled  to  appear  and  down  by  Glanville,  who  says,  the  creditor 

answer  in  court,  by  a  writ  (the  form  of  may  quicken  his  debtor's  delay,  and  de- 

which  is  given  in  c.  7),  thus,  'Command  mand  his  debt  at  any  time,  by  a  pi-ocess 

N.  that  justly  and  without  delay  he  re-  which  he  has  stated.     In  Noy's  report,  as 

deem  such  a  thing,  which  he  has  pledged  well  as  in  the  text,  the  reason  stated  is, 

to  R.  for  a  hundred  marks,  for  a  term  that  the  pledge  is  a  condition  personal, 

which  is  past,  as  he  says,  and  of  which  he  and  extends  only  to  the  person  of  him  who 

complains  that  he  has  not  redeemed  it;  pawned  it.    This  ground  of  the  opinion  is 
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case  last  cited  from  Yelverton,  the  plaintiff  pawned  a  diamond  hat-band 
to  one  Whitlock  for  a  loan  of  £25,  no  time  being  agreed  upon  for  re- 

equally  unsound.    A  pledge  is  not  a  prop-  land,  and  Scotland.     8  Hub.  1072,  §  6; 

erty  created  upon  a  condition  of  defeasance  1  Domat,  362,  §§  9,  10;  2  Ersk.  455. 

like  a  mortgage.     It  has  no  analogy  to  the  **  An  extra-judicial  dictum  of  Lord  C.  J. 

case  of  a  right  which  is  absolute,  to  vest  Teeby,  1  Ld.  Raym.  434,  and  another  of 

or  to  be  defeated  on  the  happening  of  an  Lord  Hardwicke,  1  Ves.  278,  und  both 

event;  nor  is  it  susceptible  of  that  strict  supported  only  by  Ratcliff  v.  Davis,  artte, 

construction,  unless  it  be  so  modified  by  which  go  to  show  that  the  pawn  is  not 

the    express    agreement    of   the    parties,  redeemable  after  the  pawnee's  death,  are 

Least  of  all  is  it  a  condition  personal,  to  the  only  remaining  authorities  on  which 

be  performed  exclusively  by  the  pawnor,  the  proposition  has  rested." 

There  is  nothing  of  this  in  the  nature  of  In  Tucker  v.  Wilson,  1  P.  W.  261,  and 

the  contract;  and  in  most  cases,  as  when  Lockwoodv.  Ewer,  2  Atk.  303,  and  Eenip 

the  time  of  payment  is  mentioned,  it  is  v.  Westbrook,  1  Ves.  278,  it  was  said  that 

agreed  that  the  right  may  remain  perfect  a  pawnee  of  stock  was  not  bound  to  bring 

in  the  representatives  of  the  parties.  a  bill  of  foreclosure,  and  might  sell  with- 

"  In  feoffments  of  land,  upon  condition  out  it.     But  in  the  first  two  cases  the 

that  the  feoffee  do  an  act,  and  no  time  be  stock  had  been,  in  the  first  instance,  abso- 

limited,  there  he  has  only  his  lifetime;  lutely  transferred  to  the  mortgagee,  with 

but  if  his  heirs  be  mentioned,  the  condi-  a  defeasance  thereto  that  the  assignment 

tion  is  not  broken  by  his  death,  but  ex-  should  be  void  or  the  stock  retransferred 

tenils  to  his    heirs    indefinitely  without  on  payment  at  the  day.    .  They  were  cases, 

limitation  of  time,  and  cannot  be  broken  therefore,  not  of  a  pledge,  but  of  a  mortgage 

except  upon  I'equest  made  by  the  feoffor  or  of  goods ;  and  though  it  is  nowhere  stated 

his  heirs.     Lord  Cromwell's  Case,  2  Co.  in  what  manner  the  mortgagee  is  to  sell, 

79;  Duke  of  Norfolk's  Case,  Dyer,  139  a.  yet  in  the  first  of  these  cases  there  was  a 

If  the  naming  of  the  heirs  would,  in  this  previous  notice  to  the  opposite  party  ac- 

case,  do  away  the  limitation  of  this  condi-  cording  to  the  rule  of  the  civil  law,  and 

tion  to  the  person  of  the  feoffor,  even  ac-  the  giving  of  this  notice  was  asserted  to  be 

cording  to  the  rigid  construction  which  the  constant  practice.    The  last  case  was 

used  to  prevail  under  the  genius  of  the  stiictly  a  pledge  of  chattels  to  secure  a 

feodal  law  over  feoffments  upon  condition,  loan  without  a  specified  time  of  payment; 

surely  it  cannot  be  material  that  in  per-  and  the  assignee  of  the  pawnor,  who  had 

sonal  contracts  executors  should  be  named;  become  a  bankrupt,  was  allowed  to  redeem, 

for  it  is  a  general  and  well-established  Demandray  v.  Metcalfe,  Prec  Ch.  420;  2 

principle  that  they  are  affected  equally  as  Vem.  691,  698  ;  Gilb.  Eq.  Rep.  104  ;   1 

if  named.          '^  Eq.  Cas.  Abr.  324,  8.  c. ;  and  Vanderzee 

*'Thisnotionof  a  pledge,  resting  on  the  «.  WilUs,  3  Bro.  C.  C.  21,  are  cases  of 

performance  of  a  condition  to  revest  the  pledge,  and  perfectly  in  point.   In  the  one 

right,  as  in  the  case  of  a  mortgage,  prob-  case  there  was  a  pawn  of  jewels,  and  in 

ably  led  to  the  decision  in  Capper  v.  Dick-  the  other  of  bonds  and  securities.   In  both 

inson,   1   Rol.  Rep.   315,   that    if  goods  cases  the  time  of  payment  had  elapsed  in 

I)a\vned  for  a  limited  time  are  not  re-  the  lifetime  of  the  pawnor ;  but  the  exec- 

tleemed  at  the  day,  they  are  forfeited,  and  utors,  on  a  bill  to  redeem  on  payment  of 

may  be  sold  at  the  w^ill  of  the  pawnee,  the  debt  and  interest,  obtauied  a  decree 

This  doctrine  is  also  laid  down  in  the  accordingly.     It  is  said,   indeed,  in  the 

Oifice  of  Executors.     Bnt  this  is  contrary  first  case,  that  the  executors  could  not 

to  the  contract  of  pledge,  is  repugnant  to  have  back  the  jewels  without  the  assist- 

the  ancient  law,  and  is  contradicted  by  ance  of  chancery.     If  by  this  was  meant 

Baron  Comyns,  who  is  of  himself  a  great  the  identical  chattel  pawned,  it  was  per- 

authority.    Com.  Dig.  Mortgage  by  Pledge  haps  correct;  but  if  the  observation  meant 

of  Goods,  B.     It  is  also  contrary  to  the  that  executors    had   no    remedy  but    in 

civil  law,  and  to  the  law  of  France,  Hoi-  equity,  it  must  be  a  mistake;  for  a  court 
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demptioD.  Whi flock's  wife,  with  her  husband's  assent,  delivered  the  hat- 
band to  the  defendant  Whitlock  died,  and  after  his  death  the  plaintiff 
tendered  the  £25  to  his  wife,  who  was  executrix,  who  refused  to  receive 
it,  and  also  demanded  the  hat-b^nd  of  the  defendant,  who  refused  to 
deliver  it  to  him.  In  trover  therefor  the  court  held  that  the  tender  was 
well  made  to  the  pawnee's  executrix,  and  that  a  recovery  might  be  had 
of  the  defendant,  for  the  reason  that,  where  no  time  for  redemption  is 
agreed  upon,  the  pawnor  has  his  whole  lifetime  in  which  to  redeem.  AVhile, 
as  stated,  the  statute  of  limitations  does  not  give  the  pawnee  the  absolute 
property  in  the  pledge  during  the  life  of  the  pawnor,  so  long  as  it  is  unsold 
and  he  retains  it  in  his  possession,  yet  after  a  long  lapse  of  time,  if  no 
claim  for  redemption  is  made,  the  right  will  be  deemed  to  be  extinguished, 
and  a  court  of  equity  will  decline  to  entertain  a  bill  for  its  redemption.^ 
Sec.  23.  Clauses  in  the  Several  Statutes  that  cover  Simple  Con- 
tracts. —  In  this  country,  in  most  of  the  States,  the  action  of  assumpsit 

of  law  has  complete  jurisdiction  over  the  upon  him  to  redeem.  A  sale  without  such 
subject,  and  is  equally  competent  to  grant  call  and  notice  was,  in  the  case  of  Cor- 
relief  where  the  right  of  property  is  not  telyou  v.  Lansing,  ante,  held  to  be  a  con- 
extinguished.  It  would  be  unreasonable  version.  A  similar  decision  has  been 
to  turn  the  plaintiff  round  to  another  made  in  Pennsylvania.  De  Lisle  v.  Piiest- 
forum  when  there  are  no  technical  difficul-  man,  1  Browne  (Penn.),  176.  Except  in 
ties  to  impede,  nor  any  defect  of  authority  cases  of  special  agreement,  the  Bomau  law 
to  give  him  redress  at  law  by  restoring  to  never  allowed  a  pledge  to  be  sold  by  the 
him,  if  not  the  specific  thing,  yet  its  creditor,  but  upon  notice  to  the  debtor, 
equivalent.  If  a  court  of  law  will  permit  and  the  allowance  of  a  year's  redemption, 
one  party  to  demand  his  debt  after  the  1  Hub.  157,  §§  2,  3  ;  id.  172,  §  6 ;  Pere- 
time,  it  will  equally  permit  the  other  party  zius  on  the  Code,  vol.  ii.  tit.  34,  §§  4,  5. 
to  tender  and  redeem.  In  the  South  Sea  And  as  this  was  not  sufficiently  obserred. 
Company  v.  Duncomb,  2  Stra.  919,  it  was  Justinian  regulated  the  method  of  fore- 
decided  that  where  the  .pawnor  of  stock  closure  by  a  particular  oixlinance,  by  which 
did  not  pay  at  the  day  stipulated,  the  paw-  two  years'  notice,  or  two  yeai-s  after  a  judi- 
nee  had  his  election  to  sue  for  the  debt,  or  cial  sentence,  was  allowed  to  the  debtor. 
to  stand  to  his  remedy  against  the  pawn.  The  creditor  may  sue  for  his  debt  and  pro- 
The  court  did  not  state  the  remedy ;  but  ceed  in  the  same  manner  as  he  might  if  no 
still  there  was  to  be  a  remedy  under  the  pledge  had  been  given  ;  but  on  payment 
sanction  of  law ;  and  the  only  remedies  of  the  debt  he  must  restore  the  pledge. 
hitherto  suggested  in  the  books  are  the  Glanville,  lib.  10,  c.  6, 12  ;  Anon.,  12  Mod. 
process  by  writ  as  stated  in  Glanville  —  564 ;  Yin.  Abr.  tit  Pawns.  A  contrary 
the  bill  of  foreclosure,  as  hinted  in  other  doctrine  was  held  in  Ceverly  v.  Brackett, 
cases  —  and  the  sale  by  the  pawnee,  after  8  Mass.  450.  But  the  doctrine  of  that  case 
notice,  in  cases  of  the  transfer  of  stock,  as  has  been  overruled  and  the  doctrine  last 
seems  to  have  been  the  practice.  stated  adopted.  Taylor  v.  Cheever,  6  Gray 
From  this  review  of  the  cases  it  follows  (Mass.),  146  ;  Cornwall  v.  Gould,  4  Pick, 
that  whatever  right  to  redeem  exists  in  the  (Mass.)  444;  Beckwith  v.  Sibley,  11  id. 
pawnor  at  his  death,  that  right  descends  482 ;  Whit  well  v.  Brigham,  19  id.  117. 
entire  and  unimpaired  to  his  representa-  ^  Story  on  Bailments,  235  ;  Powell  on 
tive.  The  expression  in  the  text,  that  the  Mortgages.  Coyngham's  App.,  57  Penn. 
pawnee  has  his  life  as  a  time  to  redeem  St.  498  ;  Davis  v.  Frink,  40  id.  493  ;  Sit- 
when  no  time  of  redemption  is  fixed,  must  greaves  v.  Bank,  49  id.  859  ;  Dillon  v. 
be  taken  with  this  qualification,  that  the  Brubaka,  57  id.  498. 
pawnee  does  not,  in  the  mean  time,  call 
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is  expressly  brought  within  the  statute,  while  in  others  the  matter  is 
left  to  inference^  as  in  the  statute  of  James.  Thus,  in  Maine,  the 
clause  covering  this  class  of  actions  is  ^^  all  actions  of  assumpsit  or 
upon  the  case,  founded  upon  any  contract  or  liability,  expressed  or 
implied ;  "  Mn  Vermont,  ^^  all  actions  of  account,  assumpsit,  or  on  the 
case,  founded  upon  any  contract  or  liability,  expressed  or  implied ;  "  * 
in  New  Hampshire,'  '^  all  other  personal  actions  shall  be  brought  within 
six  years  ader  the  cause  of  action  accrued,  and  not  after."  This 
covers  all  personal  actions  except  actions  for  words,  assault,  battery> 
wounding,  or  imprisonment,  which  must  be  brought  within  two  years. 
In  Massachusetts,^  ''actions  of  contract  founded,"  &c.  In  Connec- 
ticut,^ '^  no  action  of  account,  book  debt,  debt  on  simple  con- 
tract, or  of  assumpsit,  founded  upon  implied  contract,  or  upon  any 
contract  in  writing  not  under  seal,  except  promissory  notes  not  nego- 
tiable, shall  be  brought  but  within  six  years  next  after  the  right  of 
action  shall  accrue."  In  Rhode  Island  ^  the  statute  is  substantial!}*  the 
same  as  21  James  L  In  New  York,^"an  action  upon  a  contract, 
obligation^  or  liability,  express  or  implied,  except  a  judgment  or  sealed 
instrument,"  is  barred  in  six  years,  while  an  action  upon  a  sealed 
instrument  is  only  barred  in  twenty'  years.  The  action  of  assumpsit,  as 
a  distinctive  action,  does  not  exist  under  the  code,  but  the  rules  appli- 
cable thereto  applj'  to  actions  upon  the  class  of  contracts  for  which  the 
action  formerly  lay.  In  New  Jersey,'  the  statute  relating  to  this  mat- 
ter is  the  same  in  substance  as  the  statute  21  James  L  c.  16,  §  3  ;  and 
such  also  is  the  case  in  Pennsylvania.^  In  Delaware,  '^  no  action  of 
debt  not  founded  upon  a  record  or  specialty,  no  action  of  account,  no 
action  of  assumpsit,  and  no  action  upon  tiie  case  whatever,  shall  be 
brought  after  the  expiration  of  three  years  from  the  accruing  of  the 
cause  of  such  action.""  In  Marj'land,^*  "all  actions  of  account,  as- 
sumpsit, or  upon  the  case,"  are  required  to  be  brought  within  three 
years  after  the  cause  of  such  action  arose.  In  Virginia,"  provision  is 
made  for  actions  upon  contracts,  written  or  unwritten,  and  they  are 
barred  in  five  years,  except  where  the  action  is  for  goods  charged  in 
any  store  account,  in  which  case  the  statute  runs  in  two  years.  In 
North  Carolina,^'  actions  upon  contracts  are  barred  in  three  years ;  and 
this  embraces  actions  of  assumpsit,  as  do  all  the  statutes  which  make 
provision  for  the  limitation  of  actions  upon  contracts,  without  specify- 
ing the  particular  form  of  action,  as  the  word  ^'  assumpsit "  includes  all 
actions  upon  promises,  express  or  implied,  and  the  word  '^contract," 

*  Appendix,  Maine.  •  Appendix,  New  Jersey. 

2  Appendix,  Vermont.  •  Appendix,  Pennsylvania. 

'  Appendix,  New  Hampshire.  ^  Appendix,  Delaware. 

*  Appendix,  Masuachasetts,  ^  Appendix,  Maryland. 

*  Appendix,  Connecticut.  M  Appendix,  Virginia. 

«  Appendix,  Rhode  Island.  M  Appendix,  North  Carolina. 

7  Appendix,  New  York. 
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as  ased  in  the  statutes,  embraoes  the  action  of  assumpsit.  In  South 
Carolina  in  six  years ;  ^  and  in  Greorgia,*all  simple  contracts  are  barred 
in  six  years.  In  Alabama,'  Mississippi,^  Tennessee,^  and  Kentucky/ 
actions  upon  contracts  are  provided  for.  In  Ohio/  *' actions  upon 
the  casC;  covenant,  and  debt  founded  upon  a  specialty,  or  any  agree- 
ment, contract,  or  promise  in  writing,  are  barred  in  fifteen  years ; "  and 
actions  upon  contracts  not  in  writing,  express  or  implied,  within  six 
years.  And  in  the  latter  State  the  words  ^'  action  upon  the  case  "  have 
been  held  to  include  assumpsit  in  all  its  forms ;  ^  but  the  language  of 
the  statute  is  now  broad  enough,  so  that  it  can  be  said  to  expressly 
include  this  form  of  action.  In  Indiana,*  the  statute  expressly  applies 
to  contracts  in  writing,  and  unwritten  contracts,  fixing  different  periods 
of  limitation  for  each.  Such  also  is  the  case  in  Illinois.  ^^  In  Michi- 
gan,^^  this  portion  of  the  statute  is  the  same  as  in  Maine.  In  Wis- 
consin,^ '*  an  action  upon  any  .  .  .  contract  for  the  payment  of 
money,"  also  ^'  upon  any  other  contract,  express  or  implied,^'  must  be 
brought  in  six  years ;  and,  except  that  a  distinction  is  made  between 
contracts  in  writing  and  those  not  in  writing,  such  is  practically  the 
provision  in  Missouri^'  and  in  Arkansas.^^  In  Florida,^^  ^^  an  action 
upon  any  contract,  whether  sealed  or  unsealed,  for  the  payment  of 
money,"  must  be  brought  in  ten  years ;  and  ^^  all  actions  upon  con. 
tracts  .  .  .  express  or  implied,"  not  in  writing,  in  five  3'ears.  In 
Texas,^'  '^  actions  for  debt,  when  the  indebtedness  is  evidenced  by 
or  founded  upon  any  contract  in  writing,"  are  barred  in  four  years ; 
and  by  sec.  8207  the  same  limitation  applies  to  unwritten  contracts. 
In  lowa,^^  actions  '^founded  on  unwritten  contracts"  must  be  com- 
menced within  five  years,  and  upon  ^^  written  contracts  "  within  ten 
years,  after  the  cause  of  action  accrues ;  in  California,^'  ^^  upon  any 
contract,  obligation,  or  liabUity  founded  upon  an  instrument  in  writ- 
ing," within  four  yeara,  and  upon  those  not  in  writing,  in  two  years. 
In  Oregon,"  actions  upon  "  a  contract  or  liability,  express  or  im- 
plied," are  barred  in  six  years;  and  actions  upon  a  judgment  or 
decree  of  any  court  of  the  United  States,  or  of  any  State  or  Territory 
within  the  United  States,  and  upon  sealed  instruments,  are  barred  in 
ten  years.  By  sec.  6,  actions  upon  any  liability  created  by  statute, 
except  for  penalties  and  forfeitures,  are  barred  in  six  years ;  and  by 
sec.  11  all  actions  not  specified  are  barred  in  ten  years.    In  Minne- 

1  Appendix,  South  Carolina.  ^  Appendix,  Michigan. 

*  Appendix,  Geoigia.  **  Appendix,  Wisconsin. 
'  Appendix,  Alabama.  ^  Appendix,  Missoari. 

*  Appendix,  Mississippi.  ^^  Appendix,  Arkansas. 
'  Appendix,  Tennessee.  ^  Appendix,  Florida. 
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*  Appendix,  Indiana.  ^^  Appendix,  Oregon. 
^^  Appendix,  Illinois. 
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sota,  '^  aa  action  upon  a  contract,  express  or  implied;^  in  Kansas,' 
^*  an  action  upon  any  agreement,  contract,  or  promise  in  writing/'  or 
''  an  action  upon  any  contract  not  in  writing,  express  or  implied,"  must 
be  commenced  within  five  years  in  the  former  State  and  in  three  years 
in  the  latter.  In  Nevada,'  ^^  an  action  upon  any  contract,  obligation, 
or  liability  founded  upon  an  instrument  in  writing,*'  must  be  com- 
menced within  five  years,  and  ^'an  action  upon  a  contract,  obligation, 
or  liability  not  founded  upon  an  instrument  in  writing,"  within  two 
years ;  in  Nebraska/  ^^  upon  any  agreement,  contract,  or  promise  in 
writing,  five  years,"  and  *'*•  an  action  upon  a  contract  not  in  writing, 
expressed  and  implied,"  within  four  years. 

A  summary  of  the  statutes  in  the  several  States  relating  to  this 
matter  has  been  given,  in  order  that  it  may  be  seen  how  far  the  deci- 
sions of  the  courts  of  one  State  are  appUcable  Under  this  head  in 
another,  and  also  to  show  the  applicability  of  the  decisions  of  the 
English  courts  under  sec.  8  of  the  statute  21  James  I.  upon  this  head, 
which  is  practically  in  force  in  all  the  States. 

Sec.  24.  Account.  Nature  of  Action.  —  The  action  of  account  is 
probably  one  of  the  oldest  of  the  common-law  actions,  and  is  resorted 
to  to  settle  partnership  accounts,  and  generally  where  there  is  a  ptiority, 
as  against  guai*dians  in  socage,  or  a  person  stands  in  the  relation  of 
a  bailiff  or  receiver,  and  it  really  bears  a  closer  relation  to  a  bill  in 
equity  than  to  an  action  at  law.^  Anciently,  this  form  of  action  was 
restricted,  but  gradually  it  was  extended  to  cases  of  mutual  account 
between  merchants,  and  lay  in  all  cases  where  a  person  calling  himself 
a  merchant  brought  an  action  against  another,  charging  him  as  a  bailiff 
or  receiver.*  At  law,  it  is  the  only  remedy  between  partners  to  settle 
their  partnership  dealings,  unless,  as  previously  stated,  there  has  been 
an  expre&s  promise  to  account,  or  a  balance  agreed  upon.^ 

1  Appendix,  Minnesota.  which  had  been  paid  by  the  plaintiff,  and 

'  Appendix,  Kansas.  that  the  defendant  bad  failed  to  pay  his 

*  Appendix,  Nevada.  one-half  of  the  losses  and  expenses.     An 

*  Appendix,  Nebraska.  acconnting  and  payment  of  said  one-half 
^  Cotton  V.  Partridge,  4  M.  &  G.  285  ;  was  demanded.   The  defendant  pleaded  the 

Scott  V.  Mcintosh,  2  Camp.  238  ;  IngUs  u.  statute  of  limitations.  Held,  that  the  action 

Hay,  8  M.  &  W.  769.  WJ^s  upon  a  sealed  instrument  within  the 

The  complaint  in  this  action  set  up  a  meaning  of  said  statute ;  not  an  equitable 

co-partnership  agreement  between  the  par-  action  for   contribution  merely ;    and  so 

ties  under  seal,   bearing  date  April  22,  that  the  twenty  years'  limitation  applied. 

1869,  which  contained  a  covenant  ''that  Dwinell  ».  Edey,  102,  N.  Y.  423. 
all  losses  happening  to  said  firm  .  .  .  and        Peters  v.    Delaplaine,   49  N.  Y.    362, 

all  expenses  of  the  business  shall  be  borne  distinguished. 

by  said  parties  in  equal  proportion."    The         •  F.  N.  B.  117,  D  ;  1  Story's  Eq.  Jur. 

complaint  then  alleged  in  substance  the  441  ;  Cottoji  v.  Partridge,  avUe. 
expiration  of  the  partnership  agreement;         ^  Andrew  v,  Allen,  9  S.  &  R.  (Penn.) 

an    application  of  all   its  property  and  241  ;  Ozias  v.  Johnson,  1  Blnn.  (Penn.), 

assets  to  the  payment  of  its  debts  ;  that  191 ;  Young  v.  McCormick,  2  N.  J.  L. 

the  business  had  resulted  in  large  losses,  663  ;  Willson  v.  Willson,  5  id.  791. 
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This  remedy  exists  where  parties  have  been  engaged  in  a  joint  under- 
taking, and  either  one  or  all  of  them  have  received  money  or  property 
which  should  be  accounted  for  to  the  othei*s  ^  as  tenants  in  common  of 
real  property,^  or  of  personal  property,  as  merchandise.*  The  excep- 
tion in  the  statute  21  James  I.^  as  to  merchants*  accounts,  was  confined 
to  cases  where  an  action  of  account  would  liC;  or  an  action  upon  the  case 
for  not  accounting.^  This  action,  as  a  distinctive  remed}^  has  fallen 
into  disuse,  and  although  it  still  exists  in  some  of  the  States,  yet  it  has 
been  largely  superseded  by  a  resort  to  courts  of  equit}',  where  the  rights 
of  the  pai-ties  can  be  better  settled  and  enforced  than  in  courts  of  law, 
and,  too,  where  the  remedy  has  been  extended  to  a  great  variety  of 
cases  not  recognized  as  coming  within  the  scope  of  the  remed}-  at  law.^* 
Formerl}'  it  was  doubted  whether  assumpsit  would  lie  upon  an  express 
promise  to  account,  or  upon  a  balance  struck  between  partners,  &c. ; 
but  as  that  doubt  was  long  since  dispelled,  assumpsit  has  also,  in  a 
large  variety  of  instances,  taken  the  place  of  this  form  of  action/ 
except,  however^  where  there  is  an  express  promise  to  account,  or  a 
balance  agreed  upon,  on  a  settlement  of  partnership  accounts,  as- 
sumpsit will  not  lie,  but  resort  must  be  had  to  an  action  of  account,  or 
to  a  court  of  equity.^    Thus,  where  a  balance  was  struck  in  favor  of 

^  Kedyidek  u.  Meyer,  46  Mo.  600  ;  Kid-  ler,  ante.    In  Maine,  under  the  statute,  it 

der  9.  Rexford,  16  Yt.  169 ;  Mattocks  v.  is  held  that  actions  of  account  between 

Lyman,  id.  113  ;  Swift  u.  Raymond,  11  id.  co-tenants,  or  a  bill  in  equity  therefor,  are 

817.  not  subject  to  the  six  years'  limitation,  but 

^  Thomas  v.  Thomas,  5  Exch.  28 ;  Bar-  to  that  of  twenty  years,  under  sec.  86. 
Dum  v.  Landon,  25  Conn.  187  ;  Lacou  v.  Spaulding  v.  Farwell,  70  Me.  17. 
Davenport,  16  id.  831 ;  Oviatt  v.  Sage,  7  *  Baxter  v.  Hozier,  5  Bing.  N.  C.  288. 
id.  95 ;  Dresser ».  Dresser,  40  Barb.  (N.  Y.)  *  Cottam  v.  Partridge,  4  M.  &  G.  271. 
301  ;  Wiswell  v.  Wilkins,  4  Yt.  137.  But  And  it  was  held  in  this  case  that  an  open 
in  such  cases  it  is  necessary  to  allege  that  account  between  two  tradesmen  for  goods 
the  tenant  made  defendant  has  received  sold  each  to  the  other,  without  any  agree- 
more  than  his  share  of  the  rents  or  profits  ment  that  the  goods  delivered  on  the  one 
of  the  estate.  Sturton  v.  Bichardson,  13  M.  side  should  be  considered  as  payment  for 
&  W.  17  ;  Henderson  v.  Eason,  17  Q.  B.  those  delivered  on  the  other,  did  not  con- 
701 ;  Beer  v.  Beer,  12  C.  B.  60.  And  in  stitutd  such  an  account  as  concerns  the 
New  York  it  should  state  that  the  account  trade  of  merchandise  between  merchant 
is  mercantile,  McMurray  v.  Rawson,  8  and  merchant  within  the  exception  of  the 
Hill  (N.  Y. ),  59  ;  and  should  also  set  forth  statute,  and  that  the  existence  of  items  in 
distinctly  all  the  grounds  upon  which  an  open  account  within  six  years  will  not 
the  plaintiff  claims  to  hold  the  defendant  operate  to  take  the  previous  portion  of  the 
to  an  accounting,  Ganaway  v.  Miller,  15  account  out  of  the  statute. 
Yt  162  ;  and  the  plaintiflTs  particular  in-  •  1  Story's  Eq.  Juris.  442;  Bacon's  Abr; 
terest  in  the  property,  Brinsmaid  v.  Mayo,  tit.  Accompt;  Lockey  v.  Lockey,  Pi-ec.  Ch. 
9  id.  31 ;  and  it  should  also  appear  that  518. 

before  action  brought  the  1)laintiff  had         ^  1  Story's  Eq.  Juris.  442  ;  Tomkins  v. 

demanded  of  the  defendant  that  he  render  Wiltshire,  5  Taunt  431 ;  Buell  v.  Cole, 

an  account,  Chadwick  v,  Duval,  12  id.  54  Barb.  (N.  Y.)  353;  Succession  of  Dal- 

499  ;  and  an  account  cannot  be  enforced  hande,  21  La.  An.  8. 
until  the  joint  venture  is  ended,  either  by         ^  Buell  v.   Cole,   ante ;    Ferguson    v. 

agreement^  or  limitation,  Ganaway  v.  Mil-  Wright,  61  Penn.  St.  258. 
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one  partner,  on  the  books  of  the  firm,  after  his  death,  and  similar  bal- 
ances were  struck  in  favor  of  other  partners,  it  was  held  that  this  was 
only  evidence  how  the  deceased  partner  stood  with  the  firm,  and  not 
how  he  stood  with  his  partners.^  In  Massachusetts,  assumpsit  is  sub- 
stituted for  account ;  and  in  cases  where  partnership  accounts  are  in- 
volved, the  court  can  appoint  an  auditor  to  take  the  accounts,  giving 
to  the  parties  all  the  advantages,  without  the  disadvantages,  of  the 
action  of  account.^  This  form  of  action  has  been  extended  in  some 
of  the  States,  so  as  to  embrace  other  matters  than  accounts  between 
partners,  and  to  compel  an  accounting  in  all  instances  where  a -person 
can  properly  be  charged  as  bailiff  and  receiver  of  ^e  plaintiff'  But 
while  this  remedy  cannot  be  said  to  be  obsolete,^  yet,  as  equity  has  con* 
current  jurisdiction  with  courts  of  law  for  the  settlement  of  partnership 
transactions,  and  most,  at  least,  of  the  matters  for  which  the  common- 
law  action  of  account  lies,  and  as  courts  of  equit}'  have  more  ample 
powers  than  courts  of  law  in  this  respect,  the  remedy  at  law  will  seldom 
be  resorted  to,  except  in  those  States  where  by  statute  express  pro- 
vision is  made  therefor.'  There  are  instances,  however,  where  the 
remedy  at  law  must  be  pursued,  and  equity  will  not  entertain  a  bill  to 
settle  matters  involved  in  this  action ; '  but  it  will  hardly  be  profitable 
to  go  into  details  in  reference  to  the  matter  in  this  work,  as  the  prac- 
titioner will  find  no  difficulty  in  ascertaining  which  court  to  invoke  in  a 
given  case. 

Sec.  25.  Debt.  —  An  action  of  debt,  where  ^^  grounded  upon  any 
lending  or  contract  without  specialty,"  is  expressly  within  the  statute  of 
21  James  I.  §  3  ;  and  in  most  of  the  statutes  in  this  country,  even  where 
this  section  is  not  adopted,  the  distinction  between  simple  contracts  and 

1  Ferguson  v.  Wright,  onte ;  Wetmoro  co-administmtor  for  property  of  the  estate 

V,  Woodbridge,  Kirbj  (Conn. ),  164.  which  came  to  the  hands  of  the  latter.   So 

*  Fanning  v,  Chadwick,  8  Pick.  (Mass.)  it  is  a  proper  remedy  by  a  cesiui  qiie  tntst 
424.  But  account  may  be  brought  if  the  against  a  trustee  of  lands  who  has  received 
party  elects  to  do  so.  Fowle  v.  Kirkland,  the  profits.  Dennison  v,  Qoehring,  7  Penn. 
18  Pick.  (Mass.)  299.  St.  175. 

•  Adams  u  Corbin,  8  Vt  872 ;  Smith  *  Griffith  v.  Willing,  8  Binn.  (Penn.) 
V,  Woods,  id.  485  ;  Swift  v.  Raymond,  11  807 ;  Travers  v.  Dyer,  16  Blatchf.  (U.  S. 
id.  317;  Bertine  v.  Varian,  1  Edw.  Ch.  C.  C.)  178;  Stewart  v,  Kerr,  1  Morr. 
(N.  Y.)  343  ;  Green  ».  Johnson,  8  G.  &  J.  (Iowa)  240  ;  Neel  o.  Keel,  4  T.  B.  Mon. 
(Md.)  888.    In  the  last-named  case  it  was  (Ky.)  162. 

held  that  account  render  is  the  only  remedy         •  Tyler  v.  Nelson,  14  Gratt.  (Va.)  214  ; 

that  can  be  brought  against  a  guardian  as  Fraser  v.  Phelps,  4  Sandf.  (N.  Y.)  682  ; 

such,  except  on  his  bond.     In  Griggs  v,  Andrews  v.  Murphy,  12  Ga.  481 ;  Browne 

Dodge,  2  Day  (Conn.),  28.  it  was  held  a  v.  Alston.  8  Fla.  807  ;  Norwich.  &c.  R,  B. 

proper  remedy  where  personal  property  is  Co.  v.  Storey,  17  Conn.  864  ;  Gloningerv. 

limited  over  by  way  of  remainder,  after  the  Hazard,  42  Penn.  St.  889. 
determination  of  the  particular  estate.    In         «  Walker  v.  Cheever,  35  N.  H.  889  ; 

Adams  v.  Corbin,  8  Vt.  372,  it  was  held  a  Garland  w.  Hull,  21  Miss.  76  ;  Cummins 

proper  remedy  by  a  surviving  administra-  v.  White,  5  Blackf.  (Ind.)  866  ;  Printup 

tor  against  the  representative  of  a  deceased  v.  Mitchell,  17  Ga.  658. 
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specialties  is  observed,  and  this  action,  even  though  not  preserved  in  form, 
exists  in  substance,  and  is  generally  provided  for  in  the  limitation  acts, 
either  expressly  or  otherwise.^  Debt  lies,  in  all  instances,  where  a  sum 
certain  is  due,  or  which  is  capable  of  being  reduced  to  a  certain t}*  without 

any  future  valuation  to  ascertain  or  settle  its  amount,  and  to  that  extent 
will  lie  to  recover  upon  simple  contracts  as  well  as  assumpsit.^    It  lies 

^  In  Maine,  "all  actions  of  debt  founded  twenty  years.    In  Illinois,  special  provi- 

npon  any  contract  not  under  seal."    In  sion  as  to  actions  on  contracts  exists.     In 

Vermont,   "all  actions  of  debt  founded  Michigan,  *' all  actions  of  debt  founded 

npon  any  contract,  obligation,  or  liability  upon  any  contract  or  liability  not  under 

not  under  seal."    In  New  Hampshire,  all  seal*"  six  years.    In  Wisconsin,  "an  ac- 

personal  actions,  except  for  words,  assault  tion  upon  any  bond,  &c.,  or  other  contract, 

and  battery,  and  imprisonment,  shall  be  whether  sealed  or  otherwise,"  six  years; 

brought  in  six  years,  and  this  includes  upon  a  sealed  instrument,  "  when  the  cause 

debt,  except  debt "  founded  upon  any  judg-  of  action  accrued  in  this  State, "  ten  years, 

ment  or  recognizance,  or  upon  any  contract  In  Missouri,  "  an  action  founded  upon  any 

under  seal,"  which  may  be  bron^t  within  writing,  sealed  or  unsealed,"  ten  years, 

twenty  years.  In  AUbuna,  all  actions  upon  In  Arkansas,  this  action  conies  under  the 

judgments,  sec.  8224,  and  actions  founded  general  clause,  and  not  being  specified,  is 

upon  any  contract  or  writing  under  seal,  barred  in  five  years.     In  Florida,  this  class 

sec.  8225;  actions  upon  contracts,  in  writ-  of  actions  come  under  sees.  10  and  12, 

ing,  not  under  seal,  sec.  8226.  In  Maseachu-  c.  144.     In  Texas,  the  limitation  of  actions 

setts,  this  form  of  action  is  abolished  by  of  debt  upon  written  contracts  is  four 

statute,  and  an  action  upon  the'  contract  years,  and  upon  contracts  not  in  writing 

or  obligation  freed  from  the  technicalities  in  two  years.     In  Iowa,  this  action  is  not 

of  this  form  of  action  is  substituted.    In  named,  but  comes  under  divs.  8  and  4  of 

Ck>nnecticut,  no  action  "of  debt  on  book  sec.  1059  of  the  code,  making  the  bar  to 

or  simple  contract. "    In  Rhode  Island,  the  the  action  on  unwritten  contracts  five  years, 

proTision  is  virtually  the  same  as  21  James  and  on  written  contracts,  judgments,  ftc., 

I.,  except  the  words  "lending  or"  are'  ten  years.    In  California,  the  action  is  not 

omitted.     In  New  Jersey,  substantially  named,  but  comes  within  the  provisions  of 

the  same  as  21  James  I.  ;  so  in  Pennsyl-  the  ^statute,  and  the  period  of  limitation 

▼ania.     In  Delaware,  by  sec.  6,  actions  of  varies  from  one  to  five  years,  according  to 

debt  are  barred  in  three  years.     In  Mary-  the  nature  of  the  claim  on  which  it  is 

land,  this  action  is  expressly  provided  for  founded.     In  Oregon,  this  action  comes 

in  sec.  1.  of  art.  69  of  the  code.     In  Yir-  under  the  provisions  of  sec.  6.   In  Minne- 

ginia,  this  action  is  embraced  under  see.  8,  sota,  the  limitations  imposed  are  contained 

c.  146.     In  North  Carolina,  this  action  is  in  sec.  6.    In  Nevada,  sec.  16  applies  to 

mainly  covered  by  sees.  81  and  84.     In  this  form  of  action.   In  Nebraska,  sees.  10, 

South  Carolina,  this  action  is  covered  by  11,  and  15  apply  to  this  form  of  action. 

sees.  113  and  114,  c.  122,  Rev.  Stat  of  In  West  Vii^nia,  this  class  of  actions  is 

South  Carolina.    In.  Mississippi,  this  ac-  embraced  under  sec  6,  c.  119.    This  form 

tion  comes  under  general  clause,  sec.  2669  of  action,  however,  is  retained  in  but  very 

Rev.  Code,  p.  720.     In  Tennessee,  this  ac*  few  of  the  States,  and  especially  is  this  the 

tion  is  covered  by  sec.  2775.   In  Kentucky,  case  where  the  practice  is  established  under 

this  class  of  actions  is  included  under  sees.  1  codes,  the  old  common-law  remedies,  with 

and  2  of  art.  8,  Gen.  Stat.  c.  71.   In  Ohio,  all  their  technicalities  and  strictness,  hav- 

an  action  "  upon  a  contract  not  in  writing,"  ing  given  place  to  simpler  remedies,  which 

in  six  years,  and  upon  a  specialty  or  any  are  supposed  to  be  better  calculated  to  pro* 

agreement,  contract,  or  promise  in  writing;  tect  the  rights  of  parties  and  insure  jus- 

in  fifteen  years.     In  Indiana,  actions  on  tice. 

accounts  and  contracts  not  in  writing  in  *  In  Stockwell  v.   United  States,  13 

six  years,  and  upon  those  in  writing  in  WalL  (U.  S.)  531,  it  was  held  that  it 
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for  the  recovery  of  a  sum  certain,  although  it  arises  fi-om  a  collateral 
undertaking ;  ^  as  where  a  penalty  is  given  by  statute,  and  no  other 
remedy  is  provided  for  its  recovery,*  although  the  amount  thereof  is 
uncertain  and  subject  to  assessment  by  a  jurj-.'  It  lies  for  the  recovery 
of  a  reward  offered  for  the^finding  of  lost  or  stolen  goods,  or  for  any 
purpose/  upon  the  judgment  of  an  inferior  court  not  of  record,^  upon 
an  express  contract  in  writing  for  the  paj'ment  of  money,^  as  by  the 
payee  or  indorsee  of  a  bill  of  exchange  against  the  acceptor,^  or  by  the 
indorsee  against  a  remote  indorser,^  by  the  assignee  against  the  as- 
signor of  a  note  where  the  maker  is  insolvent,'  to  recover  money  ad- 
vanced upon  a  special  contract  which  has  been  rescinded,^^  or  where  the 
price  for  goods  has  been  paid  but  they  are  not  delivered,^^  or  upon  an 
open  account  for  goods  sold  and  delivered,  "  for  services  rendered  under 
a  contract  fully  performed,  or  even  when  not  fully  performed  in  all 
respects,  if  the  departure  from  its  terms  is  assented  to  by  the  parties ;  ^^ 
and  without  pursuing  this  matter  further,  it  may  be  said  that  debt  upon 
a  simple  contract  will  lie  in  all  instances  where  indebitatus  assumpsit 
will  lie,  to  wit,  where  an  express  contract,  not  under  seal,  has  been 
performed  upon  the  part  of  the  plaintiff,  according  to  its  terms,  so  that 
nothing  remains  to  be  done  to  satisfy  it  but  for  the  defendant  to  pay 
money  in  compensation.^*    Indeed,  originally  debt  was  the  ordinary 

would  lie  to  recoYer  a  penalty  under  the  ^  Allen  v.  McNew,  8  Humph.  (Tenn.) 

revenue  laws.     United  States  v.  Colt,  Pet.  46  ;  Clark  v.  Raap,  15  Ark.  172  ;  Laduc 

(U.  S.  C.  C.)  145 ;  DUlingham  v.  Skim,  v.  Seymour,  24  Wend.  (N.  Y.)  60. 

Hemp.  (U.  S.  C.  C.)  181 ;  Bank  of  Circle-  "  Perkins  v.  Hart,  11  Wheat.  (U.  S.) 

ville  V.  Iglehart,  6  McLean  (U.  S.),  568.  237;  Dukesv.Leowie,  13  Ala.  457;  Wright 

^  Home  V,  Semple,  3  McLean  (U.  S.  v.  Morris,  15  Ark.  444;  Bayard  v.  McLane, 

C.  C),  150 ;  Cato  v.  Gill,  1  N.  J.  L.  11.  8  Harr.  (Del.)  139 ;  Hancock  v.  Ross,  18 

But  it  does  not  lie  upon  a  collateral  prom-  Ga.  364  ;  Adlard  v.  Muldoon,  45  111.  193 ; 

ise  to  pay  the  debt  of  another.     Gregory  Ridgeley  v.  Crandall,  4  Md.  435  ;  Fowler 

V.  Thomson,  81  N.  J.  L.  166.  v.  Austin,  2  Miss.  156  ;  Bomeiser  v.  Dob- 

s  United  States  v.  Bougher,  6  McLean  son,  5  Whart.  (Penn.)  398  ;  Mattocks  v. 

(U.  S.  C.  C),  1277.  Lyman,  16  Vt.  113 ;  Harris  ».  Ligget,  1 

<  United  States  v.  Colt,  ante.  W.  &  S.  (Penn.)  301 ;  Hunter  v.  Waldron, 

*  Funn^n  v.  Parke,  21  N.  J.  L.  810.  7  Ala.  753 ;    Baker  v.  Corey,    19  Pick. 

^  Tindall  v.  Carson,  16  N.  J.  L.  94  ;  (Mass.)  496  $  Ames  v.  Le  Rue,  2  McLean, 

Green  v.  Fry,  1  Cr.  (U.  S.  C.  C.)  137.  (U.  S.  C.  C.)  216  ;  Glover  v,  Collins,  18 

«  Kirk  V.  Hartman,  63  Penn.  St.  97.  N.  J.   L.  232  ;  Bertrand  r,  Byrd,  5  Ark. 

7  Home  V.  Semple,  ante;  Eirkman  v.  651;  Brown  v.  Ralston,  9  Leigh  (Va.), 

Hamilton,  6  Pet.  (U.  S.)  20.  532  ;  Carson  v.  Allen,  6  Dana  (Ry.)^  395  ; 

B  Home  V.  Semple,  ante.  But  this  prop-  Cooper  v.  Bickford,  3  Grant  (Penn. )  Cas. 

osition  is  doubted.  Weiss  v.  Munch  Chauk  69;  Hale  v.  Handy,  26  N.  H.  (6  Fost.)  206; 

Ins.  Co.,  58  Penn.  St  295.  Ingram  v,  Ashmore,  12  Mo.  574  ;  Sykes  v. 

9  Pyle  V.  Monagly,  2  Harr.  (Del.)  468.  Summerel,  2  Browne  (Penn.),  227  ;  Kelly 

io  Jenkins  v.  Thompson,  20  N.  H.  457.  v.  Foster,  2  Binn.  (Penn.)  4  ;  Jewell  v, 

"  Dubois  V.  Delaware,  4  Wend.  (N.  Y.)  Schroeppel,  4  Cow.  (N.  Y.)  564  ;  Causten 

285  ;  Byers  v.  Bostwick,  2  Treadw.  (S.  C.)  ».  Burke,  2  H.  &  G.  (Md.)  295  ;  Miles  v. 

Const.  7 ;  KimbaU o.  Cunningham,  4 Mass.  Moody,  3  S.  &  B.  (Penn.)  211 ;  Snyder r. 

504.  Castor,  4  Yeates  (Penn.),  353  ;  Cochran 

w  Collins  V.  Johnson,   Hemp   ^U.  S.  v.  Tatum,  8  T.  B.  Mon.  (Ky.)  405  ;  Feeter 

0.  C.)  279.  V.  Heath,  12  Wend.  (N.  Y. )  477;  WUUams 
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remedy  upon  simple  contracts,^  and  the  action  of  assumpsit  did  not 
come  into  general  ase  until  after  Slade's  Case,  in  1603.'  Debt  lies  upon 
a  specialty  in  many  cases,  but  in  those  instances  the  statute  applicable 
to  simple  contracts  does  not  apply,'  but  when  founded  on  contracts  not 
under  seal  the  statute  does  apply .^  In  Massachusetts  the  action  of 
debt  has  been  abolished  by  statute ;  ^  and  in  many  others  it  does  not 
exist  in  form,  although  the  rules  applicable  thereto  may  apply  in  cases 
where,  under  the  common-law  practice,  it  would  be  the  proper  remed}-. 
Especially  is  this  the  case  in  those  States  where  the  practice  is  regu- 
lated bv  codes. 

Sec.  26.  Covenant  is  an  action  upon  a  sealed  instrument  or 
specialty,  and  never  lies  upon  a  simple  contract  Upon  sealed  instru- 
ments a  party  frequently  has  his  choice  of  remedies,  between  debt  and 
covenant,  although  in  very  many  instances,  especially  where  the  action 
is  for  unliquidated  damages,  covenant  alone  will  lie.'  If  an  instrument 
under  seal  is  varied  by  a  contract  not  under  seal  indorsed  thereon,  the 
whole  instrument  becomes  a  simple  contract,  and  assumpsit  is  the 
proper  remedy,  and  covenant  will  not  lie  thereon,  and  the  statute  begins 
to  run  thereon  from  the  date  of  the  indorsement.^  Without  stopping  to 
particularize,  the  action  of  covenant  may  be  said  to  be  the  only  remedy 
stnctly  confined  to  specialty  debts. 

Sec.  27.  Suits  in  Admiralty.  —  In  England  it  was  formerly  doubted 
whether  a  suit  in  admiralty  for  mariner's  wages  was  within  the  Stat.  21 
James  I.,  it  being  said  that  it  was  a  matter  properly  determinable  at 
common  law,  and  that  allowing  the  admiralty  jurisdiction  therein  was 
only  a  matter  of  indulgence ;  *  but  whatever  doubt  may  there  have 
existed  upon  this  subject  was  put  at  rest  by  4  &  5  Ann.  c.  16,  which 
provides  that  ^^  all  suits  and  actions  in  the  court  of  admiralty  for  sea- 

V.  Sherman,  7  id.  109  ;  Way  v.  Wakefield,  44  Vt  895;  Head  v.  Wadham,  1  East,  619; 

7  Vt.  228  ;  Felton  ».  Dickinson,  10  Mass.  King  ».  Beeston,  8  T.  E.  592.     In  a  Mas- 

287  ;  Bank  of  Columbia  v.  Patterson,  7  Cr.  sachusetts  case,  Loring  v.  Whittemore,  18 

(U.  S.)  299  ;  Gonrsey  v,  Covington,  5  H.  &  Gray  (Mass.),  228,  wliere  an  agreement  to 

J.  (Md.) 45;  Dubois©.  Delaware, Ac. Canal  vary  a  sealed   instrument  was   indorsed 

Co.,  4  Wend.  (N.  Y.)  285  ;  Wood  v.  Gee,  thereon,  and  not  sealed,  and  subsequently 

3  McCord  (S.  C),  421  ;  Stout  v.  Gallagher,  a  sealed  agreement  to  extend  the  time  was 

2  A.  K.  ^iar,  (Ky.)  160 ;  Speake  v.  Shep-  indorsed  thereon,  it  was  held  that  the  last 

pard,  6  Har.  &  J.  (Md.)  81;  Bagley  v,  agreement  under  seal  acted  upon  and  gave 

Bates,  Wright  (Ohio),  705.  the  force  of  a  specialty  to  the  last  unsealed 

1  Wilkinson    on    Limitations,   12 ;    8  agreement,  and  brought  the  whole  under 

BUckstone,  841.  the  head  of  a  specialty.     See  also  to  the 

>  Slade's  Case,  4  Coke,  91.  same  effect  in  a  similar  case,  Ake's  Appeal, 

«  Cockram  r.  Welby,  2  Mod.  212;  White  74  Penn.  St.  116.  In  Geoi^a,  in  Milledge 

V.  Parkin,  12  East,  578.  v.  Gardner,  29  Ga.  700,  it  was  held  that 

*  Cockram  v.  Welby,  afUe,  an  unsealed  agreement  indorsed  on  a  sealed 

*  Gen.  Stat.  c.  129,  §  1.  instrument  is  to  be  treated  as  a  part  of  the 

*  Browne's  Actions  at  Law,  858 ;  original  instrument  and  as  though  under 
Comyns's  Dig.   Pleader.  seal. 

'  Hydeville  Co.  v.  Eagle  R.  B.  AS.  Co.         •  Bacon's  Abr.  Lim.  (D)  4. 
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men's  wages  shall  be  commenced  within  six  years  after  the  cause  of 
such  action  shall  occur  and  not  after."  But  in  this  country  it  is  held 
that  State  acts  of  limitations  do  not  apply  to  such  actions  in  our  court 
of  admiralty,^  nor  does  the  statute  of  Anne  above  referred  to.^  But 
courts  of  admiralty  will  not  entertain  stale  demands,  and  twelve  years' 
delay  unexplained  was  held  sufficient  to  bar  such  a  suit^ 

Sec.  28.  Crimes.  —  At  the  common  law  there  is  no  limitation  to 
criminal  procedure  by  indictment.  This  question  was  raised  in  an 
English  case,  where  a  person  who  had  taken  a  bribe  at  an  election  was 
called  upon  to  testify  to  the  fact.  By  the  Stat.  2  Geo.  II.  c.  24,  a 
civil  action  therefor  was  barred  in  two  years,  and  this  period  had 
elapsed ;  but  Lord  Ellenborocgh  cautioned  him  that  although  a  civil 
action  against  him  for  the  crime  was  barred,  yet  there  was  no  limitation 
at  common  law  to  a  criminal  prosecution  by  indictment,  and,  therefore, 
that  he  was  not  bound  to  answer  any  question  which  might  criminate 
him.* 

1  Willard  v.  Dorr,  8  Mas.  (d.  S.  C.  C.)         *  Willard  v.  Dorr,  a$Ue;  Oaj  v.  Allen, 

91  ;  Brown  v,  Jones,  2  Gall.  (U.  S.  C.  C. )  2  W.  ft  M.  ( (J.  S.  0.  C. )  308 ;  The  Samh 

477  ;  The  Mary,  I  Paine  (U.  8.  C.  C),  Ann,  2  Sum.  (U.  S.  C.  C.)  286  ;  Pitman  v. 

180.  Hooper,  3  id.  286. 

*  Willard  v.  Dorr,  anU  /  The  Mary,         ^  Dover  v,  Maeetaer,  5  Esp.  92. 
ante. 
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Sec.  29.  "What  are.  —  All  instruments  under  seal,  of  record,  and 
liabilities  imposed  by  statute,  ai*e  specialties,  within  the  meaning  of  the 
Stat.  21  James  I.,  '*  without  specialty."  It  becomes  imix)rtant  to 
know  what  classes  of  obligations  come  under  this  head,  liecause  under 
the  Stat.  21  James  I.  specialties  are  not  embraced,  and  to  a  great  ex- 
tent such  also  is  the  case  in  the  statutes  of  the  several  States  of  this 
country.  In  England,  by  Stat.  3  &  4  Wm.  IV.  c.  42,  all  specialties  are 
barred  in  twenty  years ;  and  even  though  the  statute  is  not  pleaded,  it 
is  said  that  the  law  raises  a  presumption  of  payment  from  the  lapse  of 
that  penod  of  time,  and  other  circumstances  which  is  equally  as  etfeetive 
as  a  bar  as  the  statute ;  ^  and  in  some  of  the  States,  as  will  be  seen  by 

^  Best  on  Presumptions,  188.  In  Fisher  sumed  within  eighteen  years;  but  in  that 

«.  Prosser,  1  Camp.  217,  it  was  held  that,  case,  as  in  Carter  v.  Straphan,  1  Cowp.  201, 

after  the  lapse  of  a  long  time,  in  this  case  the  presumption  was  founded  upon  the 

thirty-six  yeai's,  a  claim  not  within  the  circumstances,  and  not  on  lapse  of  time 

statute,  as  in  that  case  the  uninterrupted  alone.     Lord  Maxsfield,  in  Eldridge  v, 

possession  by  one  tenant  in  common  with-  Knott,  ante,  says,  **  The  statute  of  liiiiita- 

out  any  demand  made  for  or  any  account-  tions  is  a  positive  bar  from  length  of  time, 

ing,  would  warrant  a  jury  in  presuming  a  and  operates  so  conclusively  that,  although 

demand.     See  also  Mayor  v.  Homer,   1  the  juiy  and  the  court  are  satisfied  that 

Campb  102,  where  it  was  held  that  from  the  claim  set  up  subsists,  yet  they  are 

the  lapse  of  a  long  time  a  grant  might  be  bound  by  the  statute  to  defeat  the  claim, 

presumed  from  the  crown.     See  also  Eld-  There  are  many  cases  not  within  the  stat- 

ridge.9.  Knott,  id.  214,  where  it  was  held  ute,  where,  from  a  principle  of  quieting 

that  mere  length  of  time  short  of  the  period  possession,  the  court  has  thought  that  a 

fixed  by  the  statute  of  limitations,  and  un-  jury  should  presume  anything  to  support 

accompanied  by  any  circmnstaiices,  is  not  a  length  of  possession.     Louo  Coke  says 

of  itself  a  sufficient  ground  to  presume  a  somewhere  that  an  act  of  Parhament  may 

release  or  extinguishment  of  a  quit-rent,  be  presimied;  and  of  late  it  has  been  held 

In  1  Burr.  434,  a  case  is  cited  by  the  that,  even  in  the  case  of  the  crown,  which 

court  where  payment  of  a  bond  was  pre*  is  not  bound  by  the  statute  of  limitations. 
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the  s3''nopsis  of  the  statute  given  in  this  section,  this  presumption  is 
raised  thereby.  All  instruments  under  seal,  wherever  executed,  are 
specialties  within  the  meaning  of  the  statute,  as  bonds,  deeds,  leases, 
and  all  instruments  executed  in  this  manner,  and  even  notes,  or  any 
contract  sealed  bj'  the  parties,  whatever  its  nature,  provisions,  or  pur- 
pose, come  under  this  head.^  As  to  mattera  of  record,  it  may  be  said 
that  none  are  to  be  regarded  as  such,  unless  made  so  by  the  law  of 
and  within  the  particular  jurisdiction  where  the  remedy  is  sought. 

Sec.  30.  Judgments.  —  A  judgment  obtained  in  the  United  States 
court,  or  in  the  courts  of  the  State  where  the  remedy  is  sought,  is  a 
specialty  within  the  pro>isions  of  the  statute ; '  but  a  foreign  judgment, 
or  one  obtained  in  any  other  State  or  country,  is  a  mere  simple-contract 
debt,  and  as  such  is  barred  by  the  statute  of  the  forum ;  •  nor  unless  the 
parties  were  personally  served,  or  submitted  to  the  jurisdiction  of  the 
court,  is  it  more  than  prima  fctcie  evidence  of  a  debt,*  and  the  statute 

a  grant  may  be  presumed  from  great  length  stimption  of  law  within  a  less  time  than 

of  possession.     It  was  so  done  in  the  case  the  period  fixed  by  the  statute." 
of  Hull  V.  Homer,  Cowp.  102,  not  that        **A  presumption,"  said  Aston,  "from 

in  such  case  the  court  really  thinks  a  grant  mere  length  of  time,  which  is  to  support  a 

has  been  made,  because  it  is  not  probable  right,  is  very  different  from  a  presumption 

a  grant  should  have  existed  without  its  to  defeat  a  right.** 

being  upon  record,  but  they  presume  the  *  Penrose  v.  King,  1  Yeatcs  (Penn.), 
fact  for  the  purpose,  and  from  a  principle  844  ;  Clark  v.  Hopkins,  7  Johns.  Ch. 
of  quieting  possession.  But,"  he  added,  (N.  Y.)  556 ;  Summerville  v,  Halliday,  1 
"there  is  no  instance  of  setting  up  any  Watts  (Penn.),  607.  Judgment  bonds  are 
length  of  time  within  the  limitation  fixed  not  within  the  statute,  Acheson  v,  Shepk, 
by  the  statute  as  a  bar  to  the  demand,  and  2  Leg.  Gaz.  (Penn. )  361 ;  nor  administra- 
in  cases  of  quit-rents,  like  the  present,  the  tion  bonds  (original),  Mittenberger  v, 
reason  for  carrying  back  the  limitation  to  Com.,  14  Penn.  St.  71;  Com.  v,  Patterson, 
the  period  fixed  by  the  statute,  namely,  8  Watts  (Penn.),  515. 
fifty  years,  is  the  stronger,  because  the  *  As  to  judgments  in  the  United  States 
consideration  is  so  trifling.  Though,  if  a  courts  and  holding  them  conclusive,  see 
real  ground  for  supposing  a  release  or  ex-  Thompson  v,  Lee  County,  22  Iowa,  206  ; 
tinguishment  appeared,  the  smallness  of  the  Pigot  v.  Davis,  8  Hawks  (N.  C),  25;  Pease 
claim  would  have  no  weight.  But  in  this  v.  Bennett,  17  N.  H.  124  ;  Dorsey  v.  Mow- 
case  there  is  more  length  of  time,  which,  ry,  18  Miss.  298;  Barney  v.  Patterson,  6 
barely  as  such,  ought  not  to  be  received  as  H.  k  J.  (Md.)  182  ;  Durant  t>.  Essex  Co., 
a  bar;  and  if  so,  the  case  stands  without  a  8  Allen  (Mass.),  103;  Arnold  v.  Booth,  14 
pretence  for  supposing  a  release  of  extin-  Wis.  180;  Buchanan  v.  Biggs,  2  Yeates 
guishment  Because,  on  the  other  hand,  (Penn.),  232;  Shields  r.  Taylor,  21  Miss, 
the  exact  time  when  the  payment  was  first  127. 

refused  is  no  proof ;  and,  further,  the  real         •  Walker  v.  Witter,  1  Doug.  1  ;  Darby 

or  more  probable  ground  of  such  refusal  v.  Mayer,  11  Wheat.  (U.  S.)  469;  Piatt  v. 

appears,  namely,  that  the  tenant  had  sue-  Oliver,  2  McLean  (U.  S.  C.  C),  267.     In 

ceeded  in  an  action  between  him  and  his  Arkansas,  an  action  upon  a  foreign  judg- 

lord  ;  not  that  the  lord  had  released  it  by  ment  is  limited  to  five  years.     Brian  v. 

any  conveyance  or  the  like;  and  if  so,  it  Sim.s,  10  Ark.  697. 
might  be  good,  while  before  the  lord  might         *  Wood  v.  Watkinson,  17  Conn.  600; 

think  proper  to  bring  an  action  for  half-a-  Davidson  v.  Sharpe,  6  Ired.  14;  Amdt  v. 

crown.     Therefore,  I  am  of  opinion  that  Amdt,  15  Ohio,  83;  Welch  v.  Sykes,  8  IIL 

it  ought  not  to  have  been  left  to  a  pre-  197;  Cheriot  v»  Foussat,  8  Binn.  (Penn.) 
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applies  to  such  judgments,  unless  otherwise  provided  therein.^  In  those 
States  in  which  the  third  section  of  Stat.  21  James  I.  is  in  force  this  rule 
prevails,  as  it  does  in  all  of  them  as  to  judgments  of  courts  outside  the 
United  States;  but  in  mimy  of  the  States  by  statute  ^'judgments  or 
decrees  of  some  court  of  record  of  the  United  States,  or  of  this  or 
some  other  of  the  United  States,"  are  all  put  upon  the  same  footing, 
and  excepted  from  the  operation  of  the  statute  applicable  to  simple 
contracts ;  as  in  Maine,  Vermont,  Massachusetts,  New  York,  Michigan, 
Arkansas,  Alabama,  Iowa,  Wisconsin,  California,  Oregon,  Minnesota, 
and  Navada.  In  Nebraska,  all  actions  upon  a  specialty,  or  ^'  upon 
any  agreement,  contract,  promise  in  writing  or  foreign  judgment,"  are 
barred  in  four  years.  In  most  of  the  other  States  the  statutes  are 
silent  as  to  judgments,  especially  judgmepts  of  the  courts  of  other 
States.  In  New  Hampshire,' ''  actions  of  debt  founded  upon  judgment 
or  recognizance,  or  upon  any  contract  under  seal,"  are  barred  in  twenty 
years.  In  Connecticut,  bonds  or  other  written  obligations  under  seal 
and  notes  not  negotiable  are  barred  in  seventeen  j-ears ;  and  no  special 
provision  exists  as  to  judgments  nor  is  there  any  general  provision 
relative  thereto,  thus  leaving  them  to  the  common- law  presumption  aris- 
ing from  the  lapse  of  twenty  years.  In  Rhode  Island,  judgments  come 
under  the  head  of  specialties,  and  under  the  general  clause  of  sec.  1, 
like  all  specialties,  are  barred  in  twenty  years.  In  New  York,  judg- 
ments and  specialties  are  subject  to  the  clause  that  provides  that  the 

220  ;  Steel  v.  Smith,  7  W.  &  S.  (Penn.)  a  conrt  of  record  or  not,  is  treated  as  a 
447  ;  Harness  v.  Green,  20  Mo.  816  ;  Cam-  specialty.  Stock  well  v.  Coleman,  10  Ohio 
eron  v.  Wartz,  4  McCord  (S.  C.)>  278  ;  St.  83  ;  and  also  see  Mahorin  v.  Bickford, 
Hnbbell  v.  Coudry,  5  Johns.  (N.  Y.)  132  ;  8  N.  H.  54,  where  it  was  held  that  a  judg- 
Tamer  v,  Lambeth,  2  Tex.  865.  ment  of  a  justice  of  the  peace  rendered  in 
^  Bishop  V,  Sanford,  15  Ga.  1  ;  Van  another  State  was  not  within  the  statute. 
Alstyne  v.  Lemons,  19  IlL  894  :  Hubbell  Otway  r.  Ramsey,  Stra.  1090. 
V.  Coudry,  anU  ;  Pease  v.  Howard,  14  Johns.  In  Dieffenbach  v.  Roch,  112  N.  Y.  621, 
(N.  Y.)  470  ;  Walker  v.  Witter,  1  Doug.  1 ;  it  was  held  that  although  under  the  code 
Hay  V.  Fisher,  2  M.  &  W.  722  ;  Kimball  v.  upon  the  docketing  of  a  justice's  judg- 
Whitney,  15  Ind.  260.  But  in  many  of  ment  in  the  county  clerk's  office,  it  be- 
the  States,  as  will  be  seen  by  the  synopsis  comes  a  statutory  judgment  of  the  county 
given  of  the  statutes,  the  judgments  of  court;  it  is  not  a  judgment  **  rendered"  in 
other  States  are  put  on  the  same  footing  that  court,  but  remains ''a  judgment  ren- 
as  domestic  judgments.  But  even  in  some  dered  in  a  court  not  of  record/'  within  the 
of  the  States  where  no  such  provision  exists  meaning  of  the  provision  of  the  code,  de- 
it  has  been  held  that  the  judgments  of  daring  that  an  action  upon  such  a  judg- 
courts  of  record  of  sister  States  are  bind-  ment  must  be  commenced  within  six  years 
ing  as  judgments  in  all  the  States,  and  after  a  "final  judgment  was  rendered," 
operate  as  a  merger  of  the  original  claim,  and  an  action  to  compel  a  set-off  of  such  a 
Napier  v.  Gidicre,  Speers  Ch.  (S.  C. )  215  ;  judgment  against  a  judgment  of  a  court  of 
Clay  V.  Clay,  18  Tex.  195  ;  Keith  v,  Estell,  record  is  an  action  upon  the  judgment, 
9  Port  (Ala.)  669  ;  Latourette  v.  Cook,  5  within  the  meaning  of  such  provision,  and 
Iowa,  513  ;  Moore  v.  Paxton,  1  Hemp,  is  not  maintainable  after  the  lapse  of  six 
(XT.  S.  C.  C.)  51.  In  Ohio  any  judgment  years  from  the  time  it  was  rendered. 
of  the  courts  of  a  sister  State,  whether  of        *  Rev.  Stat,  c  181,  {  5.    See  Appendix. 
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presamption  of  payment  shall  attach  thereto  after  twenty  years.  In 
Maine,  '^  every  judgment  and  decree "  are  presumed  to  be  paid  and 
satisfied  at  the  expiration  of  twenty  years  after  any  duty  or  obligation 
accrued  by  virtue  of  such  judgment  or  decree ;  and  this  applies  to  judg- 
ments in  other  States  and  judgments  of  justices  of  the  peace  of  that 
State;  and  although  no  provision  exists  for  the  rebuttal  of  this  pre- 
sumption, it  is  not  absolute,  and  it  may  be  rebutted  by  any  competent 
proof.^  In  New  Jersey,  the  language  of  21  James  I.  as  to  specialties 
is  adopted,  and  no  provision  is  made  as  to  judgments  except  a  provision 
that  all  judgments  of  any  court  of  record  of  that  State  may  be  revived 
by  scire  facicu  any  time  within  twenty  years  after  the  date  of  judgment 
and  not  after.  As  to  leases  under  seal,  indented  or  poll,  single  or 
penal,  bills  for  the  payment  of  money  only  and  awards  under  seal,  the 
lapse  of  sixteen  years  after  an  action  accrues  thereon  affords  a  bar. 

Sec.  81.  Statutory  ProvlBions  as  to.  —  In  Pennsylvania,  the  third 
section  of  Stat.  21  James  I.  is  adopted,  and  specialties  are  not  within 
the  statute ;  and  such  also  is  the  case  in  Maryland.  In  Mississippi, 
Tennessee,  Kentucky,  Florida,  Virginia,  North  Carolina,  South  Caro- 
lina, and  Georgia  specialties  are  within  the  statute.  In  Alabama,  the 
statute  provides  for  actions  upon  any  contract  in  writing  under  seal, 
and  they  are  barred  in  ten  years.  The  Wisconsin  statute,  in  addition, 
includes  judgments  of  courts  of  any  of  the  Territories.  In  Delaware, 
actions  founded  upon  a  record  or  specialty  are  not  within  the  statute, 
except  so  far  as  special  cases  are  provided  for;  as  actions  upon 
sheriffs'  recognizances,  guardians'  bonds,  official  obligations  of  certain 
State  and  county  officers,  specifically  named,  and  bonds  given  to  banks 
or  other  corporations  in  the  State  for  the  faithful  dischaige  of  the 
duties  of  officers  or  employes  therein.  In  all  other  cases  specialties 
are  not  within  the  statute.  In  Maine,  no  special  provision  is  made 
for  specialties ;  consequently  they  are  embraced  under  the  general  sec- 
tion, which  provides  that  all  personal  actions  not  otherwise  provided 
for  shall  be  barred  in  twenty  years.  In  Vermont,  judgments  are 
barred  in  eight  years,  as  also  are  all  actions  of  covenant  other  than 
covenants  of  warranty  and  seisin  contained  in  deeds,  which  Kre  barred 
in  eight  3'ears  after  the  cause  of  action  accrued,  and  actions  of  cove- 
nant for  breaches  of  covenants  of  seisin  and  warranty  in  eight  years 
after  a  final  decision  against  the  title  of  the  covenantor  in  such  deed  ; 
otherwise  specialties  are  not  within  the  statute.  In  Massachusetts, 
all  specialties  are  embraced  under  the  general  provision  that  personal 
actions  not  otherwise  limited  shall  be  barred  in  twenty  years.  In 
Ohio,  specialties,  like  all  contracts  in  writing,  are  barred  in  twenty 
years ;  and  in  this  State  a  recognizance  for  the  stay  of  an  execution  * 


^  Jackson    v.    Na«on,    88    Me.    85 ;        *  Bobo  v.  Norton,  10  Ohio  St  567. 
Knight  V.  Macomber,  55  Me.  132;  Koble 
V.  MerrUl,  48  Me.  140. 
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and  a  transcript  of  a  judgment  of  another  State  ^  are  regarded  as 
specialties^  but  a  domestic  judgment  is  not.^  An  indorsement  of  a  note 
is  a  contract  in  writing  under  this  statute,*  and  so  is  a  subscription  to 
the  stock  of  a  corporation.^  In  Indiana,  provision  is  made  as  to  con- 
tracts in  writing  and  those  not  in  writing,  and  no  distinction  is  made. 
In  Illinois,  actions  for  an*earages  of  rent  accruing  under  a  lease  under 
seal,  or  upon  any  single  or  penal  bill,  promissory  note,  or  writing 
obligatory,  for  the  direct  payment  of  money,  or  the  delivery  of  prop- 
erty, or  the  performance  of  covenants,  or  upon  an  award  under  seal, 
are  barred  in  sixteen  years ;  judgments  are  barred  in  twenty  years. 
In  Michigan,  all  specialties,  although  not  named,  are  within  the  general 
provision  of  the  statute,  and  are  barred  in  twenty  years ;  and  such 
also  is  the  case  in  Wisconsin.  In  Missouri,  all  actions  of  debt  upon 
contracts  sealed  and  unsealed  are  put  upon  the  same  footing,  and  are 
barred  in  ten  years,  and  by  the  statute  all  judgments  are  presumed  to 
be  paid  within  twenty  years  after  their  rendition ;  and  the  same  pro- 
vision exists  as  to  flJl  sealed  instruments,  which  embraces  all  for  the 
breach  of  which  an  action  of  debt  will  not  lie.  In  Arkansas,  all  special- 
ties come  under  the  general  provision,  and  are  barred  in  five  3'ears ; 
and  judgments  are  presumed  to  be  paid  in  ten  years,  and  the  same 
provision  is  applied  to  any  insti'ument  for  the  payment  of  money  or 
delivery  of  property.  In  Iowa,  no  distinction  is  made  between  sealed 
and  unsealed  instruments,  and  both,  as  well  as  judgments  of  courts 
not  of  record,  are  barred  in  ten  years,  and  judgments  of  courts  of 
record  in  twenty  years.  In  California,  judgments  of  courts  of  I'ecord 
are  barred  in  five  years,  and  all  obligations  in  writing  in  three  years, 
but  the  statute  does  not  begin  to  run  until  it  is  entered  and  recorded.* 
In  Oregon,  actions  upon  sealed  instruments  are  barred  in  ten  A^ears, 
upon  a  liability  created  by  statute,  except  a  penalty  or  forfeiture,  in  six 
years,  and  judgments  and  decrees  of  courts  of  record  in  ten  years ; 
so  also  in  Minnesota.  In  Kansas,  an  action  upon  a  ''  specialty,"  as 
well  as  any  agreement,  contract,  or  promise  in  writing,  is  barred  in 
three  years.  In  Nevada,  no  distinction  is  made  between  sealed  and 
unsealed  written  instruments,  and  either  are  barred  in  four  years, 
judgments  of  courts  of  record  in  five  years,  and  statutor}^  liabilities, 
except  for  penalties  or  forfeitures,  in  three  3'ears.  In  Nebraska,  an 
action  upon  a  specialty  is  barred  in  four  years,  except  such  bonds  or 
obligations  as  are  required  by  statute,  which  are  barred  in  ten  years, 
and  judgments  in  four  years.  From  the  synopsis  of  our  statutes  relat- 
ing to  specialties  it  will  be  seen  that  there  is  a  great  lack  of  uniformity, 
and  that  much  doubt  and  confusion  may  well  arise  under  this  head, 
under  some  of  them ;  and  it  also  demonstrates  the  necessity  of  bring- 

1  Bissell  V.  Jandon,  16  Ohio  St  498.  Gibson  v.  C.  &  K.  Tr.  R.  R.  Co.,  18  id. 

*  Tyler  v,  Winslow,  15  Ohio  St.  864.  896. 

*  Haines  v.  Thorp,  15  Ohio  St.  186.  *  Crun  v.  Kissing,  89  Cal.  478. 
«  Warner  v.  Callender,  20  Ohio  St.  190; 
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ing  together  the  gist  of  the  decisions  as  to  what  classes  of  claims  are 
to  be  regarded  as  specialties. 

Sec.  32.  Rent,  ActioiiB  for.  —  Actions  for  rent  accruing  under  a 
lease  under  seal  are  not  within  the  statute,  ^  and  the  words  ^^  actions 
of  debt  for  arrearages  of  rent "  contained  in  the  statute  of  James, 
and  those  which  adopt  its  language  in  this  respect,  are  held  not  to 
include  actions  for  rent  accruing  under  a  specialty.'  But  for  rents 
accruing  under  a  lease  under  seal  which  is  so  defectively  executed  as 
not  to  be  operative  as  a  lease,*  or  under  a  parol  demise,^  the  action 
is  within  the  statute,  and  comes  within  the  class  of  rents  embraced 
within  and  intended  by  the  words  ^'  actions  of  debt  for  arrearages  or 
rent." '  But  in  many  of  the  States  the  language  of  the  statute  is  such 
as  to  embrace  actions  of  debt  for  arrears  of  rent,  whether  they  accrue 
under  a  lease  by  specialty  or  parol.  Thus,  in  Maine,  the  language 
of  the  statute  is,  ''  all  actions  for  arrears  of  rent :  "  *  the  same  is  also 
the  case  in  Vermont  ^  (and  in  both  States  the  action  is  barred  in  six 
years).  In  Massachusetts,*  except  upon  leases  under  seal.  In  Michi- 
gan,* same  as  in  Maine  and  Wisconsin.  ^^  In  New  Hampshire,  such 
actions  come  under  sec.  5,  and  are  barred  in  twenty  years.^^  In  Con- 
necticut, this  class  of  actions  accruing  under  a  lease  under  seal  are 
barred  in  seventeen  years.^*  In  New  Jersey,  such  actions  are  barred 
in  sixteen  years.^  In  Delaware,  this  class  of  actions  is  not  within  the 
statute.^^  In  South  Carolina,  such  actions  are  barred  in  six  years.^* 
In  Alabama,  an  action  for  arrearages  of  rent  due  on  a  lease  under  seal  ^* 
is  barred  in  ten  years.  In  Ohio,  actions  upon  ^'  specialties  "  are  limited 
to  fifteen  years,  and  actions  upon  other  contracts  to  six  years.  ^^     In 

^  Pease  v.  Howard,  ante  ;  Bafifum  v.  2  Saund.  66 ;  Stackhouse  v.  Barnston,  10 

Deane,  4  Gray  (Mass.),  885.  Yea.  453;  Kane  v.  Bloodgood,  7  Johns.  Ch. 

'  In  Freeman  v.  Stacy,  Hutt.  109,  there  (N.  Y. )  90  ;  Davia  v.  Shoemaker,  1  Bawle 

was  a  lease  by  indentnre  for  twenty  years  (Penn.),  135  ;  McQnesney  v.  Heister,  83 

rendering  rent.      In  an  action  of   debt  Penn.   St   435 ;  Yechte  v.   Brownell,   8 

thereon  it  appeared  that  the  arrearages  Paige  Ch.  (N.  Y.)  212. 

sued  for  accrned  more  than  six  yean  before  *  Lansdell  v.  Gomer,  17  Q.  B.  589. 

the  action  was  brought.     It  was  held  that  ^  Kane   v,  Bloodgood,   7  Johns.   Ch. 

the  action  being  for  rent  which  accrued  (N.  Y.)  90;   Elder  v,   Henry,   2  Sneed 

under  a  lease  by  indenture,  it  was  not  (Tenn.)t  81. 

within  the  statute.     Riohardson,  J.,  at  *  Kane  v.  Bloodgood,  arite ;  Elder  v. 

first  inclined  to  the  opinion  that  the  action  Henry,  arUe. 

was  barred  by  the  statute,  because  the  *  Maine,  Appendix, 

statute  extends  to  arrearages  of  rent ;  but  ^  Yermont,  Appendix, 

he  afterwards  changed  his  mind,  and  agreed  *  Massachusetts,  Appendix, 

with  the  other  judges  that  this  action  of  *  Michigan,  Appendix, 

debt,  being  upon  a  lease  by  indenture,  is  ^^  Wisconsin,  Appendix, 

not  within  the  statute.    ''The  words  are,"  ^^  New  Hampshire,  Appendix, 

said  he,  "  '  all  actions  of  debt  grounded  ^  Connecticut,  Appendix, 

upon    any  lending  or  contract   without  *•  New  Jersey,  Appendix, 

specialty,  all  actions  of  debt  for  arrearages  ^*  Delaware,  Appendix, 

of -rent/  &c.,  and  this  is  an  action  upon  a  ^^  South  Carolina,  Appendix, 

contract  by  8X)ecialty."    See  also  Collins  v.  '^  Alabama,  Appendix. 

Goodal,  2  Yem.  285 ;  Hodson  v.  Harridge,  ^^  Ohio,  Appendix. 
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Illinois,  actions  upon  leases  are  barred  in  ten  years.*  In  Missouri, 
Iowa,  and  Oregon,  all  actions  founded  upon  any  writing,  under  seal, 
are  barred  in  ten  years,*  and  in  Indiana  in  twenty  years.  In  Kansas, 
'^  an  action  apon  any  agreement,  contract,  or  promise  in  writing  "  is 
barred  in  five  years  after  the  cause  of  action  thereon  accrues.'  In 
Nevada,  specialties  are  not  enumerated,  but  this  class  of  actions  comes 
under  the  general  provisions  of  sec.  16,  and  is  barred  in  five  years ;  * 
and  in  Nebraska,  actions  upon  a  specialty  are  baiTed  in  four  j-ears.* 
Thus  it  will  be  seen  that  in  several  of  the  States  actions  for  the  recov- 
erj'  of  rent  or  arrearages  of  rent  accruing  upon  a  lease  under  seal  are 
not  within  the  statute,  and  are  left  to  the  operation  of  the  common- 
law  presumption  from  the  lapse  of  twenty  years,  or  come  within  the 
provisions  of  general  clauses  applying  to  all  causes  of  action  not  spe- 
cially provided  for. 

Sec.  33.  Avowry  for  Rent.  —  An  avowry  for  rent  created  by  deed, 
as  for  a  rent- charge,  has  been  held  to  be  a  specialty ;  *  so,  an  action  for 
rent  originally  created  by  act  of  Parliament ;  ^  but  an  action  for  rent 
reserved  on  a  parol  lease,  or  lease  not  under  seal,  is  within  the  statute.' 
An  action  for  an  escape  is  not  within  the  statute,'  nor  debt  for  a  copj- 
hold  fine,^^  nor  for  not  setting  out  tithes,^*  nor  against  a  sheriff  for  money 
which  he  levied  on  a ^rf'/acia^,^  nor  upon  an  award  under  the  seal  of 
the  arbitrators ;  ^  nor  is  a  warrant  of  attorney  within  the  statute.*^ 


1  Illinois,  Appendix.  the  statute,  but  that  when  property  is  pur- 

^  Missouri,  Oregon,   Iowa,  Appendix,  chased.at  a  price  to  be  assessed  by  apprais- 

See  also  California,  Appendix,  where  all  ers,  the  valuation  is  not  an  award,  and 

written  contracts   are  put  on  the  same  that  the  statute  bars  an  action  thereon 

footing  and  are  barred  in  four  years.    In  after  six  years,  as  it  is  a  contract  without 

Minnesota,  all  actions  on  contracts,  express  specialty.    But  where  a  submission  is  by 

or  implied,  are  barred  in  six  years.  parol,  and  the  award  by  parol,  assumpsit 

*  Kansas,  Appendix.  lies  thereon,  as  we  have  seen,  and  the 

*  Nevada,  Appendix.  award  is  within  the  statute,  and  can  in  no 
^  Nebraska,  Appendix.  sense  be  said  to  be  a  specialty.  In  Hod- 
^  Ca  Litt.  115  a ;  Foster's  Case,  8  Coke,  son  v.  Harridge,  anUt  the  award  was  re- 

64  ;  Faulkner  v.  Bellingham,  1  W.  Jones,  quired  to  be,  and  in  fact  was,  under  seal. 

237 ;  Bacon's  Abr.  227,  D,  1.  When  the  submission  is  under  seal  the 

"^  Faulkner  v.  Bellingham,  Cro.  Car.  81.  award  is  a  specialty,  although  not  under 

B  Freeman  v.  Stacy,  Hutt.  109.  seal,  and  cannot  be  sued  for  in  assumpsit, 

*  Jones  V.  Pope,  1  Saund.  37.  consequently  is  not  within  the  statute  as 
^*  For  the  reason  that  it  is  not  founded  to  simple  contracts.    Holmes  v.  Smith,  49 

on  a  contract  of  lending.     Hodgdon  v.  Me.  242 ;  McCargo  v.  Crutch er,  23  Ala. 

Harris,  1  Lev.  378.  575;  Horton  v.  Ronalds,  2  Port.  (Ala.)  79; 

"  Talony  v.  Jackson,  Cro.  Car.  513.  Tullis  v.  Sewell,  3  Ohio,  10. 

M  Cockram  v.  Welby.  2  Mod,  212.  "  Morris  v.  Hannick,  21  Pittsb.  L.  J. 

1*  Hodson  V.  Harridge,  2  Saund.   64;  (Penn.)  199.     Bat  while  it  was  at  one 

Rank  r.  Hill,  2  W.  &  S.  (Penn. )  56;  Smith  time  thought  that  an  action  by  an  attorney 

V,  Lockwood,  7  Wend.  (N.  Y. )  241.     In  for  his  fees  is  not  within  the  statute,  be- 

Green,  &c.  v.  S.  P.  R.  R.  Co.,  64  Penn.  St.  cause  they  depend  upon  a  record,  1  Mod. 

79,  it  was  held  that  an  award,  although  246  ;  yet,  as  we  have  seen,  such  is  not  the 

the  submission  is  by  parol,  is  not  within  role. 
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Sec.  34.  Foreign  Judgmenti.  —  Foreign  judgments,  as  we  have  seen, 
are  regarded  as  within  the  statute ;  but  this  is  not  the  case  when  the 
judgment  was  predicated  upon  a  specialty,  because  in  such  cases  the 
court  looks  beyond  the  judgment  to  the  claim  on  which  it  is  based ; 
and  if  the  original  claim  would  not  be  barred,  the  judgment  is  not.^ 
Thus,  where  a  judgment  obtained  in  New  Brunswick  was  sued  in 
Maine,  the  Supreme  Court  of  that  State  held  that,  as  the  original  claim 
was  a  witnessed  promissory  note,  which  is  excepted  from  the  operation 
of  the  statute  of  that  State  applicable  to  simple  contracts,  the  statute 
did  not  apply.'  In  Ohio  and  in  New  Hampshire  it  has  been  held  that 
even  a  judgment  of  a  justice  of  the  peace  rendered  in  another  State  is  a 
specialty,  and  not  within  the  statute.*  But  in  most  of  the  States  only 
judgments  of  courts  of  record  are  excepted  flx>m  the  operation  of  the 
statute ;  and  in  those  States,  and  indeed,  it  is  believed,  in  all  of  them 
except  the  two  referred  to,  the  Judgment  of  a  justice  of  the  peace  of 
another  State,  or  even  of  that  State,  cannot  and  would  not  be  regarded 
as  a  specialty,^  unless  by  statute  justices'  courts  are  made  courts  of 
record." 

Sec.  85.  Mixed  Claims,  Instances  of.  —  A  party  may  have  a  claim 
that  is  mixed,  that  is,  both  a  simple  contract  and  a  specialty,  and 
may  have  his  choice  of  remedies  thereon.  Especially  is  this  the  case 
where  a  note  is  secured  by  a  mortgage  of  lands,  or  even  of  personalty 
where  the  mortgage  is  under  seal.  In  such  cases  the  note,  not  being 
under  seal,  is  a  simple  contract,  although  it  is  recited  in  the  mort- 
gage, and  the  statute  runs  against  it  as  against  other  simple  con- 
tracts ;  but  the  mortgage  is  a  specialty,  and  may  be  enforced  at  any 
time  within  twenty  years  (if  that  is  the  statutory  period  for  barring 
specialty  debts  in  the  State  where  action  is  brought),  although  the 

1  Richards  v.  Bickley,   13  S.   &  R.  Conger  v.  Vandewater,  1  Abb.  Pr.  (N.  Y. ) 

(Penn.)  395.  K.  8.  126.     In  Misriadppi,  the  statute  is 

'  Jordan  v,  Robinson,  15  Me.  167.  held  to  apply  to  a  decree  of  the  Probate 

*  Stockwell  V.  Coleman,  ante ;  Mahnin  Court,  Delworth  v.  Carter,  32  Miss.  206  ; 
V.  Bickford,  8  N.  H.  54.  See  also  Rob-  but  otherwise  in  Pennsylvania,  Bard  o. 
inson  v.  Prescott,  4  N.  H.  45,  where  such  McGregor,  2  Grant  (Penn.),  353.  In 
a  judgment  is  held  not  to  be  conclusive,  Maine,  a  judgment  of  the  county  commis- 
but  as  standing  upon  the  same  footing  as  siouers  is  held  to  be  within  the  statute, 
any  foreign  judgment.  Woodman  v.  Somerset,  37  Me.  29  ;  and  in 

*  Mowryv.  Cheesman,  6  Gray  (Mass.),  Massachusetts  a  judgment  of  the  police 
515.  court  of  Lowell  was  held  not  within  the 
-  *  In  New  York,  while  ths  court  held  statute,  Bunnyan  v.  Murphy,  13  Met. 
that  a  justice's  judgment  is  not  within  (Mass.)  251.  Indeed,  in  all  cases  the 
the  statute.  Pease  v,  Howard,  14  Johns,  question  whether  a  judgment  is  within 
(N.  Y.)  479,  judgments  of  the  marine  the  statute  or  not  depends  entirely  upon 
court  were  held  to  be  within  it,  Lester  the  circumstance  whether  it  ia  the  judg- 
V.  Redmond,  6  Hill  (N.  Y.),  590.  But  ment  of  a  court  of  record;  and  this  de- 
now,  in  New  York,  justices'  judgments  are  pends,  not  upon  the  circumstance  whether 
barred  in  six  years,  NichoUs  v.  Atwood,  records  are  required  to  be  kept  or  not,  but 
"16  How.  Pr.  (N.  Y.)  475 ;  and  on  judg-  whether  it  is  declared  so  to  be  by  the  law 
ments  of  the  marine  court  in  twenty  years,  creating  it. 
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effect  is  to  enforce  the  payment  of  a  simple-contract  debt^  A  dis- 
tinction exists  between  an  action  growing  directly  out  of,  and  pre* 
dicated  and  dependent  upon,  a  specialty,  and  which  cannot  exist 
independent  thereof,  and  one  that  is  only  incidental  thereto,  and  can 
be  maintained  without  resort  to  the  specialty.  Thus,  an  action  of 
assumpsit  will  not  lie  upon  a  specialty,'  as  upon  an  insurance  policy 
ander  seal,'  or  a  bond,^  or  for  work  done  or  materials  fhrnished  under 
an  instrument  under  seal*  But  this  rule  only  exists  when  the  right 
of  action  rests  upon  the  specialty,  or  derives  its  vital  force  therefrom. 
If  the  specialty  contract  has  been  rescinded,  waived,  or  departed  from 
by  an  agreement  not  under  seal,  so  that  a  promise  independent  of  that 
expressed  in  the  speciiEilty  can  be  implied,  then  the  debt  or  cause  of 
action  ceases  to  be  a  specialty  debt,^  and  an  action  can  be  supported 
independent  of  the  sealed  contract'  This  exception  arises  in  numerous 
instances.  Thus,  where  a  partnership  is  formed  by  indenture  or  an 
instrument  under  oealy  prima  facief  all  actions,  &c,  for  an  accounting, 
between  the  parties,  must  be  predicated  dil^ctly  upon  the  articles; 
but  if  one  of  the  partners  dies,  and  the  other  promises  by  parol  to 
account  to  his  executor,  an  action  of  assumpsit  may  be  brought  upon 
such  promise ;  and  the  action  not  being  founded  upon  the  indenture,, 
although  an  incident  thereto,  the  statute  applies  as  to  such  action, 
although  a  suit  upon  the  specialty  for  an  accounting  would  not  be 
barred.'    So  where  one  co-obliger  under  a  bond  has  been  compelled  to> 

^  Pratt  V.  Hnggina,  29  Barb.  (N.  Y.)  taal  conflent,  and  the  plaintiff  was,  by  the 

227.  agreement  of  diaeolution,  made  the  liqai- 

*  Hincklj  V.  Fowler,  15  Mass.  28ff ;  dating  partner.  In  this  action  bronght  in 
Fletcher  v.  Piatt,  2  Blackf.  (Ind.)  522.  1884  for  an  accounting,  &&,  the  complaint 

*  Marine  Ine.  Co.  v,  Yonng,  1  Oranch  alleged  that  upon  the  diasolntion  the  de- 
ll. S.),  832 ;  Stioehel  v.  Laige,  8  McCord  fendant  retained  poasession  of  firm  aasets 
(S.  C. ),  114.  exceeding  in  amount  his  partnership  inter- 

*  Andrews  v.  Montgomery,  19  Johns,  est,  which  excess  was  due  and  payable  to 
(N.  Y.)  182  ;  Brown  v.  Houdlette,  10  Me.  the  plaintiff.  The  defendant's  answer  de- 
S99.  nied  these  averments  and  alleged  that  a 

*  Porter  v.  Androscoggin  R.  B.  Ca^  87  settlement  was  made  at  the  date  of  the 
Me.  849.  dissolution,  and  also  set  up  the  statute  of 

*  Aiken  v.  Bloodgood,  12  Ala.  221;  limitations  as  a  defence.  It  was  held,  that 
Little  V.  Morgan,  81  N.  H.  499  ;  Oilman  the  action  was  barred  by  the  statute ;  that 
V.  School  Dist,  15  id.  215  ;  Piercer.  Lacy,  the  plaintiff,  by  the  agreement  became  the 
28  Miss.  198  ;  Brown  v.  Gauss,  10  Ma  authorized  agent  of  the  partnership,  and 
285.  as  such,  it  was  his  duty  to  collect  and  re- 

7  Charles  v.  Scott,  1  S.  &  R.  (Penn.)  alize  its  assets ;  that  the  claim  against  the 

294  ;   Gilmore   v.  Pope,  5   Mass.    497 ;  defendant  was  an  asset,  and  so  it  was  the 

Dutchess  Cotton  Co.  v,  Davis,  14  Johns,  plaintiff's  duty  to  collect  it ;  that  the  cause 

(N.  Y.)  288.  of  action,  therefore,  accrued  immediately 

9  Codman  v.  Rogers,  10  Pick.  (Maia.)  upon  the  dissolution. 
112.  The  distinction  between  such  a  case  and 

In  Gray  ».  Green,  125  N.  Y.  208,  the  one  where  an  action  is  brought  against  the 

parties,  prior  to  1871,  were  co-partners ;  liquidating  partner,  or  where  an  action  ia 

in  that  year  the  flrm  was  dissolved  by  ma-  brought  against  the  estate  of  a  deceased 
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pay  the  whole  amount  secured  thereby,  he  may  bring  assumpsit  against 
the  other  for  contribution,  because,  although  the  original  indebtedness 
arose  out  of  the  bond,  which  is  a  specialty,  yet  the  claim  upon  which 
the  action  is  predicated  rests  not  upon  the  bond,  but  upon  the  promise 
which  the  law  implies,  on  the  part  of  co-obligers,  to  share  equally  the 
pecuniary  consequences  of  their  venture ;  ^  and  this  distinction,  to  wit, 
between  an  action  founded  upon  and  created  by  a  specialty,  and  one 
which,  although  an  incident  of  a  specialty,  yet  rests  upon  an  express  or 
implied  promise,  is  necessary  to  be  observed,  as  in  the  former  instance 
the  statute  does  not  appl3%  while  in  the  latter  it  does.  This  matter  may 
be  illustrated  in  the  case  of  a  legacy,  while  a  plea  of  the  statute  of 
limitations,  to  an  ordinary  action  for  its  recovery,  cannot  be  interposed, 
unless  the  statute  expressly  so  provides ; '  and  this  is  also  the  rule  in 
courts  of  equity;*  but  if  there  exists  a  liability  upon  the  executor 
because  he  has  personal  assets  in  his  hands/  so  that  the  law  can,  or 
will,  raise  an  implied  promise  on  the  executor's  part  to  pay  it,  or  if  he 
has  expressl}'  promised  tb  pay  it  over,  then  assumpsit  lies  therefor ;  * 
and  to  this  express  or  implied  promise  the  statute  would  apply ;  but  it 
only  bars  the  action  upon  the  promise ;  it  does  not  defeat  the  legatee's 
remedy  for  the  legacy  by  the  ordinary  remedies  therefor.  In  such  cases, 
in  some  instances,  it  has  been  held  that  the  statute  applies  after  the 
expiration  of  the  period  fixed  in  the  will  for  payment,  and  demand  has 
been  made  for  payment ;  *  and  such  also  is  the  case  when  the  trust 
is  ended  and  there  has  been  a  settlement  between  the  executor  and 
legatee.^  So,  also,  it  has  been  held  that  assumpsit  will  lie  to  recover  a 
balance  struck,  although  the  account  going  to  make  up  such  balance 
•embraces  specialties ;  ^  or  upon  a  promise  to  pay  the  assignee  of  a 
specialty ;  *  and  generally,  it  may  be  said,  assumpsit  lies  whenever  there 

partner,  ia  simply  this,  in  the  case  of  a  *  Thompson  v.  McOaw,  ante. 
liquidatiDg  partner,  he  is  entitled  to  a  rea-  *  Goodwin  v,  Chaffee,  4  Conn.  166. 
sonable  time  within  which  to  perform  the  Bat  in  this  case  there  were  no  assets  in 
duties  of  his  trust,  and  until  its  expiration  the  hands  of  the  executor  without  resort- 
a  right  of  action  against  him  does  not  ae*  ing  to  the  realty,  and  for  this  reason  the 
crue  ;  while  in  the  case  of  a  deceased  part-  court  held  that  assumpsit  would  not  lie,  as 
ner,  a  cause  of  action  against  his  estate  for  the  law  could  not  raise  an  implied  prom- 
contribution  accrues  when  the  partner-  ise.  See  also  Enapp  t;.  Hanford,  6  id. 
ship  business  has  been  so  far  settled  as  174. 

to  demonstrate  the  need  of  contribution         *  Woodruff  v.  Woodruff,  8  N.  J.  L. 

and  indicate  the  amount  required.  652  ;  Cowell  v,  Oxford,  6  id.  482  ;  Clark  v. 

Hammond  v.  Hammond,  20  Ga.   656,  Herring,  5  Binn.  (Penn.)33;  Goodwin  v. 

disapproved.  Chaffee,  cmU  ;  Farwell  v,  Jacobs,  4  Ma.s8. 

^  Penniman  v.  Yinton,  4  Mass.  276.*  685  ;  Warren  v.  Rogers,  2  Boot  (Conn.), 

«  Perkins  v.  Cartwell,  4  Harr.  (Del.)  166. 
270  ;    Thompson    v,    McGaw,   2   Watts         •  Young  v.  Cook,  80  Miss.  820. 
(Penn.),  161  ;  Doebler  v.  Snarely,  5  id.         '  Young  v.  Cook,  ante;  Thompson  v. 

225  ;  Durdon  o.  Gaskill,  2  Yeates  (Penn.),  McGaw,  ante. 

268.     In  Louisiana,  such  actions  are  barred         ^  Gilson  v.  Stewart,  7  Watts  (Penn. ), 

in  ten  years.    Nolasco  v.  Lurtz,  18  La.  100  ;  Miller  v.  Watson,  7  Cow.  (N.  Y.)  89. 
An.  100.  0  Compton  v,  Jones,  4  Cow.  (N.  Y.)  13. 
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is  an  express  promise,  or  the  law  will  raise  an  implied  promise  as  an 
incident  of  the  specialty ;  ^  and  in  snch  cases  the  statute  runs  against 
the  assumpsit,  but  not  against  the  specialtj-  obligation,  and  remedies, 
There  being  no  statutory  provision  as  to  legacies  in  this  country,  the 
law  upon  this  subject  here  stands  as  it  did  in  England  prior  to  the 
adoption  of  the  statute  3  &  4  Wm.  IV., ;.  and  there  is  no  limitation 
against  a  trust,  as  there  was  none  under  Stat.  21  James  I.  c.  16 ;  ^ 
and  executors  and  administrators  being  express  trustees,  they  cannot 
set  up  the  statute  against  the  claims  of  legatees  or  distributees.' 
In  an  English  case,^  Lord  Nottingham  held  that  a  legacy  was  noo 
barred  by  the  statute,  *^  nor  ever  had  been  so."*     But  this  matter  will 


1  Baird  p.  Blagrore,  1  Wash.  (Va.)  in  the  wUl  from  which  an  intent  to  extin- 

176  ;  Arnold  v.  Hickman,  6  Munf.  (Ya.)  gaish  the  debt  can  be  inferred. 

15  ;  Hills  V.  Elliott,  12  Maaa.  26 ;  Jones  In   an    action   for   an  accounting  for 

V.  Law,  4  Humph.  (Tenn.)  838  ;   Wil-  moneys  alleged  to  have  been  received  in 

loughby  V.  Spear,  4  Bibb  (Ky.),  879.  1864  by  S.,  defendant's  testator,  who  died 

.     «  HoUis's  Case,  2  Ventr.  846  ;  Brittle-  in  1880,  for  the  use  of  the  plaintiff,  the 

bank  v,  Goodwin,  L.  R.  5  Eq.  646  ;  Har-  wife  of  S.,  the  statute  of  limitations  was 

greaves  v.  Michell,  6  Madd.  826  ;  Yingling  pleaded  as  a  defence.  The  trial  court  found 

V.  Hesson,  16  Md.  112 ;  Barker  v,  Martin,  that  the  money  in  question  was  received 

5  Sim.  880  ;  O'Bee  t».  Bishop,  1  De  G.  by  S.,  upon  an  agreement  with  plaintiflf 

F.  &  J.  187  ;  Wedderbem  v.  Wedderbem,  that  he  should  control  and  invest  the  same 

2  Keen,  722.  for  her  benefit,  and  when  requested,  ac- 

*  Bailey  v,  Shannonhonse,  1  Dev.  Eq.  count  to  her  for  the  same  and  the  increase 
(N.  C.)  416 ;  Lafferty  v.  Turley,  8  Sneed  from  investments  thereof;  held,  that  in 
(Tenn.),  157  ;  Amos  v,  Campbell,  9  Fla.  view  of  the  finding,  the  statute  was  not  a 
187 ;  Picot  v.  Bates,  89  Mo.  292 ;  Smith  defence ;  nor  was  it  a  defence  that  upon 
V,  Smith,  7  Md.  66 ;  Knight  v.  Brawner,  the  accounting  by  defendants  as  ezecu- 
14  id.  1.  tors,  after  due  notice  for  the  presentation 

*  Anonymous,  2  Freem.  22  pi.  20.  of  claims,  no  claim  was  presented  by  the 

*  Parker  «.  Ash,  1  Vem.  267 ;  Spar-  plaintiff. 

hawk  «.  Bnel,  9  Vt.  41 ;  Wood  v.  Bicker,  But  it  was  held,  that  the  finding  could 

1  Paige  Ch.  (N.  Y.)  616  ;  Cartwright  v,  not  be  sustained  upon  evidence  simply 

Cartwright,  4  Hayw.  (N.  C.)  184 ;  Doeb-  showing  the  receipt  of  the  money  by  S. 

ler  V,   Suavely,  6  Watts  (Penn. ),  226  ;  upon  an  agreement  to  pay  it  to  the  plaintiff 

Norris's  Appeal,  71  Penn.  St.  120 ;  Irby  v,  on  nquest,  and  that  if  the  money  was  so 

McCrea,  4  Desau.  (S.  C.)  422  ;  McCarter  received  the  daim  would  be  barred  by  the 

V.  Camel,  1  Barb.  Ch.  (N.  Y. )  466 ;  Per-  statute.    In  the  case  last  cited  it  appeared 

kins  V.  Gartnell,  4  Harr.  (Del.)  270 ;  Lau-  that  S.  received  the  money,  which  was  the 

zer  V.  De  Meyer,  2  Paige  Ch.  (N.  Y.)  676  ;  proceeds  of  the  sale  of  lands  belonging  to 

Smith  V,  Remington,  42  Barb.  (N,  Y.)  76 ;  the  plaintiff.     The  evidence  relied  upon  to 

Lafferty  v,  Turley,  8  Sneed  (Tenn.),  167.  sustain  this  finding  consisted  of  statements 

In  Massachusetts,  the  bar  of  the  statute  is  made  by  S.  to  different  persons :  one  to 

erpressly  excluded.    See  Appendix ;  also  the  attorney  at  whose  oflSce  the  sale  was 

Brooks  V,  Lynde,  7  Allen  (Mass.),  64;  consummated,  to  the  effect  that  the  lands 

Kent  V.  Dunham,  106  Mass.  686.               „  standing  in  the  plaintiff*s  name  and  the 

In  Sheldon  v.  Sheldon,  188  N.  Y.  1,  it  avails  thereof  when  sold  belonged  to  her, 

was  held,  that  a  legacy  given  to  a  creditor  and  that  he  desired  she  should  have  the 

of  the  testator  of  more  than  the  amount  benefit  of  it  at  his  death,  if  not  before;  the 

of  the  debt,  does  not  operate  as  a  payment  other  was  to  the  effect  that  his  wife  had 

of  the  debt,  in  the  absence  of  any  words  money  which  he  was  using  and  investing 
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be  more  tally  treated  under  the  head  of  Execators  and  Administrators, 
and  its  farther  consideration  in  this  place  will  not  be  profitable. 

Sec.  86.  IdabUity  created  by  Statute.  —  In  all  cases  where  liability 
is  created  by  the  positive  requisitions  of  a  statute,  and  not  by  the  act 
of  the  parties  themselves,  the  liability  is  treated  as  being  in  the  nature 
of  a  specialty,  and  is  not  within  the  Statute  of  21  James,  nor  within  the 
statutes  adopted  in  the  several  States  applicable  to  simple  contracts, 
unless  expressly  made  so  by  the  statute  itself. 

Sec.  37.  Special  Statutory  Provisions  relating  to  Bpedalttos. — 
In  Maine,^  contracts  under  seal  are  excepted  Arom  the  operation  of 
the  statute ;  but  it  is  provided  by  sec.  25  that  Judgments  and  decrees 
of  any  court  of  record  of  the  United  States,  or  of  that  or  any  other 
State,  or  of  a  Justice  of  the  peace  of  that  State,  shall  be  presumed 
to  be  paid  and  satisfied  at  the  expiration  of  twenty  years  after  any 
duty  or  obligation  accrued  by  virtue  of  such  Judgment  or  decree,  and 
no  provision  is  made  for  any  renewal  of  the  same  by  any  acknowl- 
edgment  or  payment  In  Vermont,*  actions  of  debt  or  scire  facias 
on  judgments  must  be  brought  within  eight  years  after  the  rendi- 
tion of  the  judgment,  and  also  all  actions  of  debt  on  specialties ;  * 
and  also  all  actions  of  covenant,  except  covenants  of  warranty  and 
seisin,  are  barred  within  eight  years  next  after  the  cause  of  action 
accrued ;  and  all  actions  of  covenant  on  any  covenant  of  warranty  or 
seisin,  within  eight  years  next  after  there  shall  have  been  a  final 
decision  against  the  title  of  the  covenantor ;  and  on  covenants  of  seisin, 
within  fifteen  years  Arom  the  time  when  the  cause  of  action  accrued.  In 
New  Hampshire,  actions  of  debt  founded  upon  any  Judgment  or  recog- 
nizance, or  upon  any  contract  under  seal,  may  be  brought  within  twenty 
years;  and  mortgage  notes  are  not  barred  until  the  mortgage  itself 
is ;  *  and  in  Massachusetts '  actions  upon  this  class  of  claims  are  barred 
in  twenty  years.  So  also  in  Rhode  Island.*  In  Ohio,'  all  actions 
upon  specialties  are  barred  in  fifteen  years.  In  Michigan,*  special- 
ties come  under  the  general  provisions  of  the  statute,  and  are  barred 

for  her.    It  appeared  that  S.,  in  1879,  ex-  other  land,  which  together  amounted  nea^ 

ecated  to  plaintiff  a  note  which  stated  the  ly  to  the  parobaae-money  so  received  by  S., 

consideration  to  be  "  cash  borrowed."  She  and  the  plaintiff  executed  discbarges  of  the 

made  a  claim  thereon  against  the  estate,  mortgages  which  acknowledged  payment 

and  the  same  was  paid  by  the  executors,  thereof  in  fulL    It  was  held  that  the  evi- 

She  made  no  claim  for  the  money  in  ques-  dence  did  not  anstain  the  finding. 

tion  until  three  years  after  final  settlement        t  Appendix,  Maine. 

of  the  executor's  accounts.    Due  notice  to        *  Appendix,  Vermont. 

present  claims  was  published,  and  the  de-        *  Sec.  10  of  the  act 

cree  on  such  settlement  cited  that  all  parties        <  Appendix,  New  Hampshire. 

appeared.    The  plaintiff  was  paid  in  full        •  Appendix,  Massachusetts, 

a  legacy  given  her  by  the  will.    It  also        «  Appendix,  Rhode  Island. 

appeared  that  about  the  time  of  the  sale        T  Appendix,  Ohio. 

of  the  land  two  mortgages  were  executed        0  Appendix,  Michigan. 

to  plaintiff,  one  by  one  of  the  grantees  apon 
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in  twenty  years.  So  also  in  Wisconsin.^  In  Oregon,'  all  actions 
upon  specialties,  including  foreign  JudgmentSi  are  barred  in  ten  years. 
In  California,'  actions  upon  judgments,  must  be  brought  within  five 
years,  and  actions  upon  any  contract  or  obligation  in  writing  within 
four  years ;  and  by  a  general  clause^  all  actions  for  relief  not  other- 
wise provided  for  are  barred  in  four  years,  and  this  brings  all  spe- 
cialties under  the  same  head.  In  Minnesota,^  all  contracts  or  other 
obligations  in  writing  are  barred  in  six  years,  including  actions  upon 
any  liability  created  by  statute,  except  penalties  and  forfeitures  where 
the  penalty  is  given  to  the  party  aggrieved,  which  are  barred  in  three 
years,  and  actions  upon  a  forfeiture  or  penalty  to  the  State,  which  is 
ban-ed  in  two  years,  and  upon  penal  statutes  where  the  penalty  is  given 
in  whole  or  in  part  to  the  person  who  prosecutes,  which  are  barred  in 
one  year ;  and  all  matters  not  otherwise  provided  for  are  barred  in  ten 
years,  which  necessarily  embraces  all  specialties  not  specially  provided 
for.  In  Kansas,  all  actions  upon  specialties  are  barred  in  three  years. 
In  Nevada,*  specialties  come  under  the  general  clause  of  sec.  18, 
and  are  barred  in  three  years,  except  actions  upon  a  statute  other  than 
a  penalty  or  forfeiture ;  and  for  a  penalty  or  forfeiture  to  the  State  in 
two  years,  and  also  where  it  is  given  to  an  individual  In  Nebraska,* 
actions  upon  specialties  are  barred  in  four  years,  except  statutes  for  a 
penalty  or  forfeiture,  which  are  barred  in  one  year. 

Sec.  88.  Wlien  Ooncnrrent  Remedy  is  given  by  Statute.  —  From 
this  summary  it  will  be  seen  that  in  several  of  the  States  this  class 
of  claims  are  not  embraced  within  the  statute,  but  are  left  either  to 
the  operation  of  statutory  or  common-law  presumptions.  But,  as  we 
have  seen,  it  is  only  where  the  statute  creates  the  liability,  and  is 
directly  the  ground  of  the  action,^  that  it  is  exempt  firom  the  operation 
of  the  statute.  Thus,  where  property  is  taken  under  a  statute  which 
also  provides  a  remedy  for  the  assessment  of  consequential  or  other 

^  AppendiZiWisoonflin.  Corning  v.  HcCullon^h,  1  K.  7.  47.    Bat 

'  Appendix^  Oregon.  while  in  thia  case  the  form  of  the  action 

'  Appendix,  CalSbmia.  was  aasnmpsit,  it  is  difficult  to  appreciate 

*  Appendix,  Minnesota.'  the  reasoning  of  the  court  that  the  liability 

*  Appendix,  Kevada.  was  not  created  by  statute.    It  is  true  that 

*  Appendix,  Nebraska.  the  original  claim  upon  which  the  jodg* 
T  Under  the  New  York  statute  referred    ment  sought  to  be  enforced  against  the 

to  ante^  an  action  was  brought  against  a  stockholder  was  created  by  the  act  of  the 
stockholder  of  an  incorporated  trading  parties,  but  the  defendant's  liability  there- 
company,  the  charter  of  which  provided  for  was  created  by  the  statute,  and  could 
that  a  creditor  might,  after  judgment  ob-  not  exist  independently  of  it ;  and  this 
tained  against  the  corporation,  and  execu-  being  the  case,  we  are  decidedly  of  the 
tion  returned  unsatisfied,  sue  any  stock-  opinion  that  the  decision  is  wrong,  and 
holder  therefor.  It  was  held  that  the  action  that  the  doctrine  expressed  by  Stort,  J., 
was  not  barred  in  three  years,  under  the  in  BuUard  v.  Bell,  1  Mas.  (U.S.C.C-)  248» 
proTuions  of  the  statute  referred  to,  anUt  in  a  case  involying  a  similar  question,  is 
because  the  liability  was  not  created  by  the  true  one. 
statute,  but  was  a  yalid  claim  for  six  years. 
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damages^  the  statute  does  not  applj*.^  Bat  if,  instead  of  resorting  to 
his  statutory  remedy,  a  party  resorts  to  his  legal  title  and  common-law 
remed}',  as  trespass  or  ejectment,  the  statute  bars  his  claim  as  to  past 
damages  in  six  years.*  The  doctrine  stated  supra  was  well  expressed  by 
Stort,  J.,  in  a  case  where,  under  the  statute,  it  was  sought  to  recover 
a  debt  against  a  corporation  against  one  of  its  stockholders.  The  action 
was  debt,  and  the  defendant  insisted  that  the  action  would  not  lie,  as 
the  undertaking  was  collateral,  and  was  barred  in  six  years,  as  any 
other  simple  contract  would  be.  But  the  court  held  that,  as  the  statute 
created  the  liability,  and  the  right  of  action  would  not  exist  indepen- 
dently of  it,  the  case  was  not  within  the  statute  of  limitations  then 
existing  in  New  Hampshire  (where  the  action  arose),  which,  so  far  as 
*^  specialties  "  are  concerned,  was  identical  with  the  Statute  21  James  I. 
He  said :  '^  I  agree  at  once  to  the  position  that  the  bills  of  the  bank 
are  to  be  considered  originally  as  the  debts  of  the  corporation,  and  not 
of  the  corporators ;  and,  except  fh)m  some  special  provision  by  statute, 
the  latter  cannot  be  made  answerable  for  the  acts  or  debts  of  the  former. 
They  are  altogether  in  law  distinct  persons,  and  capable  of  contracting 
with  each  other.  But  the  corporators  are  not  strangers  to  the  cor- 
poration. On  the  contrary,  the  law  contemplates  a  privity  between 
them ;  and  upon  that  privity  has  created  an  obligation  on  the  corpora- 
tors, under  certain  circumstances,  to  pay  the  debts  of  the  corporation. 
Nothing  can  be  better  settled  than  that  an  action  of  debt  lies  for  a  duty 
created  by  the  common  law  or  by  custom ;  a  fortiori  it  must  lie  where 
the  duty  is  created  by  statute.  Whatever  is  enjoined  by  statute  to  be 
done  creates  a  duty  on  the  party,  which  he  is  bound  to  perform.  The 
whole  theory  and  practice  of  practical  and  civil  obligations  rest  upon 
this  principle.  When  therefore,  a  statute  declares  that,  under  cei'tain 
circumstances,  a  stockholder  in  a  bank  shall  pay  the  debt  due  from  the 
bank,  and  those  circumstances  occur,  it  creates  a  direct  and  immediate 
obligation  to  pay  it.  The  consideration  may  be  collateral  or  not ;  but 
it  is  not  a  subject  of  inquiry,  and  to  deny  that  it  is  a  duty  on  the  stock- 
holder to  pay  the  money  is  to  deny  the  force  of  the  statute  itself,  for  a 
duty  is  nothing  more  than  a  simple  obligation  to  perform  that  which  the 
law  enjoins.  Here,  then,  the  law  has  declared  that  the  stockholders 
shall  be  liable  to  pay  a  specific  sum,  and  it  imposes  on  them  a  duty  to 
do  so.  How,  then,  can  the  court  say  that  debt  does  not  lie,  since 
there  is  a  duty  on  the  defendant  to  pay  a  determinate  sum  of  money  ? 
There  is  no  reason,  under  this  view  of  the  case,  for  entertaining  any 
question  as  to  collateral  undertakings.    The  law  has  created  a  direct 

1  HaDnum  v.  West  Chester,  63  PenD.  404.    AmunidpftlaiweBsmentisnotwithiii 

St.   475 ;    Foster  v,  Cumberland  Valley  the  statute.    Council  v,  Moyamensing,  2 

B.  R.  Co.,  23  id.  371,  holding  a  contrary  Penn.  St  224;  Magae  v,  Cbambersburgh, 

doctrine,  was  orerruled  by  Delaware,  L.  &  46  id.  858. 

W.  R.  R.  Co.  V,  Burson,  61  id.  869;  Mc-         s  McClmton  v.  Pittsburgh,  &c.  R.  B. 

Clinton  v,  Pittsburgb|  &&  R.  R.  Co.,  66  id.  Co.,  an^^ 
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liability,  —  a  liability  as  direct  and  cogent  as  though  the  party  had  bound 
himself  under  seal  to  pay  the  amount,  in  which  case  debt  would  un- 
doubtedly lie.  The  law  esteems  this  an  obligation  created  by  the  high- 
est kind  of  specialty.  Indeed,  if  debt  would  not  lie  in  this  case,  it  is 
inconceivable  how  assumpsit  could.  There  is  no  pretence  of  any  ex- 
press promise ;  and  if  a  promise  is  to  be  implied,  it  must  be  because 
there  is  a  legal  liability,  independent  of  any  promise  to  sustain  one. 
Now,  the  very  notion  of  a  collateral  undertaking  is,  that  there  exists 
no  legal  liability,  independent  of  the  promise  to  create  a  duty.  And  if 
there  exist  a  duty  sufficient  to  create  a  promise,  then  it  is  sufficient  to 
sustain  an  action  of  debt.'' 

Sec.  39.  Test  as  to  whether  Speolalty  or  not.  —  It  may  be  said 
that  the  test  by  which  to  determine  whether  a  statute  creates  a  spe- 
cialty debt  or  not  is,  whether,  mdependent  of  the  statute,  the  law 
implies  an  obligation  to  do  that  which  the  statute  requires  to  be  done, 
and  whether  Independently  of  the  statute  a  right  of  action  exists  for 
the  breach  of  the  duty  or  obligation  imposed  by  the  statute.  If  so, 
then  the  obligation  is  not  in  the  nature  of  a  specialty,  and  is  within 
the  statute,  so  long  as  the  common-law  remedy  is  pursued;  but  if 
the  statute  creates  the  duty  or  obligation,  then  the  obligation  thereby 
imposed  is  a  specialty,  and  is  not  within  the  statute.  If  the  statute 
imposes  an  obligation,  and  gives  a  special  remedy  therefor,  which  other- 
wise could  not  be  pursued,  but  at  the  same  time  a  remedy  for  the  same 
matter  exists  at  the  common  law  independently  of  the  statute,  and  the 
statute  does  not  take  away  the  common-law  remedy,  the  bar  of  the  stat- 
ute is  effectual  when  the  common-law  remedy  for  the  breach  of  the 
common-law  duty  or  liability  is  pursued,  but  is  not  applicable  when 
the  special  statutory  remedy  is  employed.*  It  must  be  understood, 
however,  that  if  the  statute  merely  changes  the  remedies  existing  before 
and  the  change  is  general  as  to  a  particular  class  of  liabilities  existing 
before,  no  change  arises  therefrom  as  to  the  application  of  the  statute  of 
limitations,  as  it  is  not  the  nature  of  the  remedy,  but  of  the  claim  upon 
which  the  remedy  is  predicated,  that  determines  this  question.' 

1  McClinton  v,  Pittsburgh,  &c.  B.  R.  204 ;    Coply  9.  Dormique,  2  Lee,   166 ; 

Co.,  ante.    In  Hannam  i;.  West  Chester,'  Freeland  v,  McGulloagh,  1  Den.  (N.  Y.) 

63  Penn.  St.  475,  it  was  held  that,  where  414.     In  De  Haven  i;.  Bartholomew,  67 

property  has  been  clamaged  by  a  public  Penn.  St.  122,  the  court  very  pertinently 

improvement,  the  statute  of  limitations  say,  it  is  the  nature  of  the  cause  of  ac- 

does  not  apply  to  the  remedy  given  by  tion,  and  not  the  remedy  itself,  which 

the  statute  therefor ;  but  in  the  case  first  determines  the  applicability  of  the  stat- 

cited  in  this  note,  where  lands  were  taken  ute.     In  a  New  York  case.  Pease  v.  How- 

for  railroad  purposes,  it  was  held  that,  ard,  14  Johns.  (N.  Y. )  479,  the  court  say, 

if  the  land-owner  pursued  the  statutory  **The    words    'action    of  debt   founded 

remedy,  the  statute  of  limitations  did  not  upon  any  contract  without  specialty,'  only 

apply  thereto,  but  that  if  he  resorted  to  embrace  debts  founded  upon  contract  in 

his  legal  title  and  brought  ejectment,  as  fact,  not  such  as  arise  by  construction  of 

to  that  remedy,  the  statute  did  apply.  law." 

'  Murray  v.  East  India  Co.,  5  B.  &  Ald« 
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Sec.  40.  Aotiona  for  DUtributive  Share  of  Bstate.  —  Actions  for 
the  distributive  share  of  the  personal  estate  of  an  intestate  are  not 
within  the  statute,^  nor  are  the  ordinary  actions  for  the  recovery  of 
legacies,  as  none  of  the  statutes  in  this  country  have  adopted  the 
provisions  of  the  statute  3  &  4  Wm.  lY.  c.  27,  the  fortieth  section  of 
which  bars  all  action  for  the  recovery  of  legacies  after  the  lapse  of 
twenty  years.'  The  first-named  English  statute  applies  to  all  legacies, 
whether  charged  upon  land  or  not,*  and  also  to  residuary  property.^ 
Previously  to  that  act,  in  England,  as  is  still  the  case  in  this  country, 
the  right  of  a  legatee  was  never  barred  except  by  presumption  of  pay- 
ment, and  this  presumption  could  never  be  raised  when  contrary  to  the 
duty  of  the  executor.  In  all  cases,  as  well  under  this  statute  as  in  the 
case  of  presumptions,  neither  the  statute  nor  the  presumption  of  pay- 
ment attaches  until  twenty  years  after  a  present  right  to  receive  the 
same. 

Sec.  40  a.  Patents,  Application  of  Statute  to.*- The  question 
whether  the  statute  of  limitations  in  the  several  States  apply  to  ac- 
tions for  the  infringement  of  patents  has  never  been  decided  by  the 
Supreme  Court  of  the  United  States,  and  the  question  has  been  vari- 
ously decided  in  the  different  circuits.* 

The  great  weight  of  authority  is  to  the  effect  that  such  statutes  do  not 
apply,*  and,  in  my  judgment,  this  is  the  correct  doctrine.  At  the  com- 
mon law  no  protection  whatever  is  afforded  to  an  inventor.  The  right 
and  the  remedy  are^  both  created  by  statute  and  given  by  act  of  Con- 
gress. Not  only  does  the  act  provide  what  the  remedy  shall  be,  but 
it  also  gives  exclusive  Jurisdiction  over  that  remedy  to  the  circuit 
courts ;  and  no  action  for  an  infringement  of  the  rights  secured  by  let- 
ters-patent can  be  maintained  in  the  State  courts  or  in  any  other  court 
than  the  circuit  court,  as  provided  in  the  act.  The  rule  which  applies 
when  there  is  a  concurrent  Jurisdiction  has  no  application,  and  it  is 
quite  evident  that  these  statutes  were  never  intended  to  be  applied  ex- 

1  Pennepaoker  «.  Pennapaokar,  9  Clark  BUtch.  (U.  S.  C.  0.)  280;  Sayles  v,  Rail- 

(Penn.),   114;    Patterson  v.   Kicholl,    6  road  Co.,  6  Sawyer  (U.  S.  G.  C),  81. 
Watts    (Penn.),    879;    Q«mberling    v.         ^  Hay  v.  Buchanan,  29  Fed.  Rep.  469; 

Meyer,  2  Teates  (Penn.),  841,  holding  a  Wood  «.  ClsTeland  Rolling  Mills,  4  Fisher, 

contrary  doctrine,  was  directly  overruled  650;  Collins  v.  Peebles,  2  id.  641;  Parker 

by  Pennepacker  v.  Pennepacker,  anU,  «.  Hallock,  2  id,  648;  Witherill  v.  New 

s  See  Stat.  8  &  4  Wm.  IV.  §  40,  Ap-  Jersey,  1  B.  &  A.  (U.  S.  C.  C.)  106;  Reed 

pendix.     By  sec  9,  Stat.  87  &  88  Vict  c  v.  Miller,  2  Bias.  (U.  S.  G.  C.)  12 ;  May 

67,  the  period  has  been  reduced  to  twelva  v.  Co.  of  Rolls,  81  Fed.  Rep.  478;  May  r. 

years.  Cass  Ga,  80  id.  762;  Sayles  v.  Lonisville, 

s  Sheppard  v.  Duke,  9  Sim.  667;  Bui*  &c.  R.  R.  Co.,  9  id.  616;  May  v,  Buchanan 

lock  V,  Downes,  9  H.  L.  Gas.  1.  Co.,  29  id.  469;  Hajrward  v.  St.  Loui^,  11 

«  Prior  o.  Homblow,  2  Y.  &  G.  Ex.  200.  id.  427;  May  v.  Fondulac,  27  id.  691 ;  Mc- 

*  In  the  following  cases  it  has  been  Qinnis  v.  Erie  Ca,  46  Fed.  Rep.  91 ;  May 

held  to  apply.  Parker  v.  Hawkes,  2  Fish.  v.  Cass  Co.,  80  id.  762  ;  Witherill  v,  Zlno 

Pat.  Gas.  68;  Hayden  v.  Oriental  Mills,  Co.,  1  B.  &  A.  (U.  S.  G.  G.)  486. 
16  Fed.  Bep.  606;   Rich  v.  Ricketts,  7 
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cept  to  common-law  remedies,  and  remedies  which  could  be  enforced  in 
the  State  courts,  and  over  which  those  courts  had  jurisdiction.  It  is  pre- 
posterous to  suppose  that  State  legislatures  would  attempt  even  to  limit 
or  control  a  right  given  by  Congress  and  upon  which  Congress  itself  has 
imposed  no  limitations.  That  it  was  not  intended  by  Congress  that 
statutes  of  limitations  should  apply  to  actions  for  the  infringements  of 
patents  is  evident  from  the  fact  that  the  act  passed  by  Congress  lim- 
iting the  time  within  which  such  actions  should  be  brought  was  very 
soon  afterwards  repealed.  Where  a  right  is  created  by  statute,  and  has 
DO  existence  except  as  a  creation  of  the  statute,  and  a  specific  and  ex- 
clusive remedy  is  given  therefor,  it  is  regarded  as  a  specialty,  and  in 
any  event,  if  the  State  statute  should  be  held  applicable  to  this  class  of 
actions,  it  would  only  be  subject  to  the  statute  which  applies  to  spe- 
cialty obligations ;  and  in  most  of  the  States  it  is  held  that  the  statute 
of  limitations  has  no  application  to  actions  predicated  upon  a  statute, 
unless  it  is  specially  so  provided.^ 

1  See  arUe,  p.  55,  {  19,  and  notes  thereto.    See  also  {  86,  p^  90 ;  also  {{  88,  89, 
pp.  91-98,  and  aathorities  cited. 
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CHAPTER  IV. 
Available  fob  aio)  against  whom. 


Sec.  41.  Personal  Privilege. 

42.  Limitationfi  by  Contract. 

43.  Effect  of  War  upon  Conditions. 

44.  Premature  Actions. 

45.  When  Adjustment  is  essential. 

46.  Effect  of  Appointment  of  Re- 

ceiver. 

47.  Parol  Contracts. 


Sec.  48.  Commencement  of  Action,  What 
is. 

49.  Delay  induced  by  Defendant. 

50.  When  Claim  arises. 

51.  Waiver  of  Limitation. 

52.  Against  whom  Statute  may  be 

enforced.     State. 
68.   Municipal  Corporation&    Coun* 
tiesy  &c. 


Sec.  41.  Parsoxial  Privilege.  —  The  plea  of  the  statute  of  limitations 
is  generally  a  personal  privilege,  and  may  be  waived  by  a  defendant,  or 
asserted,  at  his  election ;  but  where  he  has  parted  with  his  interest  in 
property,  his  grantees,  mortgagees,  or  other  persons  standing  in  his 
place  are  entitled  to  avail  themselves  of  all  the  advantages  of  this  plea.^ 
But  it  has  been  held  that  an  equitable  owner  of  land,  subject  to  a 
ground-rent  reserved  by  deed,  cannot  interpose  the  statute  as  a  bar  to 
an  action  for  the  rent.^  A  cestui  que  trust  may  set  up'  the  statute  when- 
ever his  trustee  might  do  so ;  *  and  where  an  executor  or  administrator 
in  an  action  against  him,  as  such,  fails  to  plead  the  statute,  the  heirs  or 
legatees  may  take  advantage  of  it  when  the  creditor  undertakes  to  sub- 
ject the  lands  in  his  hands  to  the  debt ;  ^  and  generally  any  person  in 
privity  with  the  claim  sought  to  be  enforced  may  set  up  the  statute  in 
bar  thereto,  as  an  executor,  administrator,  assignee,*  trustee,  or  any 


^  Grattan  v.  Wiggins,  28  Cal.  16;  Lord  A  grantee  may  reply  to  a  plea  of  the 

V,  Morris,  18  id.  482;  Elkinton  v.  New-  statute  anything  which  his  grantor  might 

man,  20  Penn.  St.  281;  Biddle  «.  Moore,  have  replied.    Ford  o.  Langee,  4  Ohio  St. 

8  id.  161 ;  Dawson  v,  Callaway,  18  Gs.  464. 

578;  Skidmorev.  Romaine,  2Bradf.  (N.Y.         *  Elkinton  v,  Newman,  20  Penn.  St. 

Sarr.)  122;  Ferguson  v.  Brown,  1  id.  10.  281. 

Indeed,  unless  a  party  sets  up  the  statute         *  Maddox  v.  Allen,  1  Met.  (Ky.)  495  ; 

by  plea,  it  is  treated  as  a  waiver  of  the  Hemdon  v,  Pratt,  6  Jones  Eq.   (N.  C.) 

privilege,  Sturges  v.  Burton,  8  Ohio  St  827 ;  Prescott  «.  Hubbell,  1  Hill  (S.  C.) 

215;  and  this  rule  is  so  strong,  that  the  Ch.  210. 

courts  refuse  to  allow  the  amendment  of  a         *  Peek  v.  Wheaton,  M.  &  Y.  (Tenn. ) 

defective  plea,  although  the  effect  is  to  853. 

deny  to  the  defendant  this  statutory  privi-         *  Mitcheltree  v.  Teach,  81  Penn.  St. 

lege,  Johnson  v.  Green,  4  G.  &  J.  (Md.)  455. 

881;  Nelson  v.  Bond,  1  Gill  (Md.),  218;        In  Maples  «.  Mackey,  89  N.  Y.  146.  it 

Seed  V.  Clarke,  8  McLean  (U.  S.),  480.  was  held  that  where  a  judgment  by  de- 


§  41.]  AVAILABLB  FOB  AKB  AQAIKST  WHOM.  97 

person  who  can  be  said  to  stand  in  the  place  and  stead  of  the  person  for 
whose  benefit  the  statute  inures ;  ^  but  a  mere  stranger  to  the  claim,  as 
a  creditor  of  such  person,  although  he  may  be  injuriously  affected  by 
his  debtor's  failure  to  set  up  the  statute,  cannot  either  set  it  up  himself, 
or  compel  his  debtor  to  do  so,  as  in  such  cases  the  pnvilege  is  personal, 
and  one  which  the  debtor  may  avail  himself  of  or  not,  at  his  election. 
He  may,  by  contract,  waive  his  right  to  set  up  the  statutory  bar,  and 
in  that  case  the  statute  is  quieted  up  to,  and  begins  to  run  afresh  from, 
the  time  when  the  contract  or  agreement  was  entered  into ;  but  while 
he  may  by  a  positive  act,  as  by  an  agreement  not  to  set  up  the  statute, 
deprive  himself  of  its  benefits,  yet  he  cannot  be  prevented  from  relying 
upon  it  at  law  by  any  merely  equitable  estoppel.' 

The  rule  that  the  statute  of  limitations  is  a  personal  privilege,  and 
can  only  be  availed  of  by  the  person  in  whose  favor  it  exists,  is  illus- 
trated by  a  case  recently  decided  by  the  Supreme  Court  of  the  United 
States.' 

In  that  case  it  appeared  that  on  Dec.  6,  1869,  one  Nightengale,. 

fanlt,  of  a  court  of  general  jurisdiction,  ^  Maddoz  v.  Allen,  ante;  Grattan  v. 

Incites  that  the  summons  was  personally  Wiggins,  anU. 

serred  upon  defendant,  the  recital  is  suffi-  '  Bank  of  Hartford  County  o.  Water- 
dent  to  show  that  the  court  acquired  juris-  man,  26  Conn.  824.  In  this  case  Storrs, 
diction,  and  a  defect  in  the  proof  of  service  C.  J.,  says :  "Strong  equitable  considera- 
attached  to  the  judgment-roll  does  not  tions  in  favor  of  the  present  plaintiffs  seem, 
show  want  of  jurisdiction,  or  affect  the  to  grow  out  of  the  fact  that  they  were  actu- 
▼alidity  of  the  judgment.  All  intend-  ally  betrayed  into  ignorance  of  their  rights 
ments  are  in  favor  of  the  validity  of  the  by  the  wrongful  acts  of  the  defendant  him- 
judgment,  until  want  of  jurisdiction  is  self ;  that  they  were  misled  by  the  very 
affirmatively  shown ;  and  upon  motion  record  to  which  they  might  and  should 
made  to  vacate  a  judgment  because  of  in-  rightfully  refer  for  knowledge  of  their 
formality  of  the  proof  of  service  of  the  rights,  and  of  which  the  defendant  was. 
summons,  the  informality  may  be  cured  himself  the  author,  having  verified  it 
by  amendment  under  his  official  oath.     It  is  palpably 

The  statute  of  limitations  Is  not  a  de-  unjust  for  the  defendant  to  set  up  the 

fence  to  a  proceeding  under  the  code  to  statute  as  a  defence  under  such  circum* 

makeajudgment,  recovered  against  one  or  stances;  to  do  so  is  in  one  sense  taking 

more  of  several  persons  jointly  indebted  advantage  of  his  own  wrong.    Yet  it  is 

upon  a  contract,  binding  upon  one  not  difficult  to  see  that  he  is  not,  by  the  clear 

originally  served  with  the  summons,  tmlesa  provisions  of  the  statute  itself,  protected 

mich  defence  existed  at  the  time  the  action  in  so  doing;  nor  are  we  aware  of  any  well- 

vfos  commenced.     The  action  was  com-  established  doctrine  by  which  a  party,  in 

menced  by  service  of  summons  on  the  joint-  a  court  of  law,  can  be  prohibited,  on  the- 

contractor,  and  the  proceeding  was  not  a  score  of  equitable  estoppel,  from  defending 

new  action  but  a  proceeding  at  the  foot  of  himself  under  a  public  statute,  designed  to 

the  judgment.  be  of  universal  application  in  the  matter 

The  provision  of  the  code  giving  to  the  of  legal  remedies."     The  defence   being 

one  sought  to  be  charged  by  such  proceed*  personal,  only  protects  the  party  entitled 

ing  the  right  to  set  up  any  defence  which  to  its  benefits,  Armstrong  v.  Croft,  8  Lea 

may  have  arisen  subsequent  to  the  judg-  (Tenn.),  191.     Davis  ».  Davis  (Tenn.), 

ment,  places  him  in  as  good  a  position  as  MS, 

though  judgment  had  not  been  entered,  '  Sanger   v.   Nightengale,    122  U.   S. 

bat  in  no  better.  176. 

TOL.I.— 7 
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^ho  was  at  thai  time  a  resident  of  Georgia,  executed  a  mortgage  to  the 
plaintiff  upon  certain  lands  in  the  State  of  Georgia  to  secure  the  pay- 
ment of  three  notes  of  $10,000  each,  the  notes  being  pa3*able  in  one, 
two,  and  three  years,  with  semi-annual  interest.  No  money  was  ever 
paid  upon  the  mortgage  either  by  way  of  principal  or  interest.  The 
mortgagor  died  in  April,  1873,  and  the  defendant  became  executor  of 
his  will.  There  were  several  mortgages  prior  to  the  plaintiff's,  all  of 
which  were  properly  recorded  and  became  liens  upon  the  property. 
One  of  the  prior  mortgages  was  made  by  Nightengale  the  mortgagor, 
on  Jan.  80,  1855,  and  included  the  property  covered  by  the  plaintiff's 
mortgage  as  well  as  a  large  amount  of  other  lands  and  considerable 
personal  property.  T}ii8  mortgage  had  been  assigned  for  the  con<^ 
sideration  of  $100,000  by  the  mortgagee  to  one  Molyneux,  who  after- 
wards died,  and  his  widow  and  heirs  removed  to  England.  The  execu- 
tor of  the  estate  of  Molyneux  had  taken  judgment  against  Nightengale 
before  his  death  for  the  sum  due  oh  the  bonds  secured  by  the  mortgage, 
and  had  also  foreclosed  the  mortgage,  and  the  property  had  been  sold, 
and  a  deed  made  by  the  sheriff  under  that  sale  to  mortgagor's  son, 
William  Nightengale.  All  this  occurred  in  the  lifetime  of  the  mort- 
gagor. The  plaintiff  in  his  bill  of  complaint  assailed  the  proceeding 
by  which  the  mortgage  was  foreclosed,  and  the  title  of  the  property 
came  into  the  hands  of  William  Nightengale,  and  alleged  that  it  was 
the  result  of  a  ft'audulent  combination  on  the  part  of  the  mortgagor  and 
William  Nightengale,  Mrs.  Molyneux,  and  the  executor  of  Molyneux, 
to  defraud  him  of  his  just  claims  after  the  mortgage  of  December,  1869. 
This  fraudulent  combination  was  denied  by  the  defendants  in  their 
answer,  and  the  plaintiff  afterwards  filed  an  amended  bill  in  which  he 
alleged  that  at  the  time  the  suit  was  instituted  for  the  foreclosure  of  the 
mortgage  under  which  William  Nightengale  acquired  title,  the  debt  was 
barred  by  the  statute  of  limitations,  and  that  the  bonds  and  mortgage 
were  all  past  due  and  barred  by  the  statute,  and  insisted  that  the  fail- 
ure of  the  mortgagor  to  plead  the  statute  of  limitations  in  bar  of  the 
foreclosure  proceeding  did  not  and  could  not  affect  his  right  to  avail 
himself  of  the  statute,  and  asked  the  court  to  decree  that  the  said  fore- 
closure proceedings  were  void  by  virtue  of  said  statute  of  limitations 
against  the  claim  and  right  of  the  complainant. 

Miller,  J.,  in  delivering  the  opinion  of  the  court,  said :  ^'  In  the  case 
before  us  Sanger  never  had  the  possession,  never  had  the  legal  title, 
and,  as  he  was  no  part}''  to  the  foreclosure  proceedings,  which  he  now 
contests,  he  simply  stands  upon  such  rights  as  his  mortgage  lien  gives 
him  against  Nightengale.  It  is  difficult  to  see  from  what  standpoint  he, 
in  this  suit,  in  which  he  is  complainant,  seeking  to  foreclose  his  own 
mortgage,  can  set  up  the  statute  of  limitation,  not  as  a  defence,  for 
he  is  not  sued  and  nobody  is  troubling  him  about  his  claim,  but  as  a 
positive  weapon  to  set  aside  and  annul  in  this  collateral  proceeding  the 
decree  of  a  court  of  competent  jurisdiction,  with  proper  parties  before 
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it,  which  foreclosed  a  mortgage,  prior  in  time  and  equal  in  eqnity  to 
his,  under  which  the  property  was  sold  and  passed  into  other  hands. 
Certainly  the  court  which  rendered  that  decree  had  jurisdiction  of  the 
property  and  of  Nightengale,  the  defendant,  who  was  in  possession, 
and  who  had  the  legal  title.  It  is  equally  as  certain  that  whether 
Nightengale  ought  to  have  pleaded  the  statute  or  not,  he  did  not  do 
so,  and  it  is  now  too  late  to  set  it  up  as  a  defence  to  that  suit.  If 
Nightengale  himself  had  made  that  plea,  it  is  difficult  to  perceive  how 
he  could  have  avoided  the  eflfect  of  part  payment  by  the  transfer  of 
Dunginess  and  an  acknowledgment  of  the  debt  by  the  settlement  under 
which  it  was  adjusted  at  $51,250,  as  a  sufficient  answer  to  the  plea  of 
the  statute  of  limitations.  We  suppose,  though  no  authorities  are 
cited  on  the  subject,  that  the  law  of  Georgia,  like  that  of  other  States, 
admits  of  such  evidence  as  payment,  acknowledgment  of  the  debt,  and 
agreement  to  pay,  as  being  a  sufficient  reply  to  the  statute  of  limita- 
tions. How  Nightengale  could  have  pleaded  the  statute  successfully 
under  such  circumstances  we  do  not  see.  In  short,  we  see  no  way,  in 
accordance  with  any  known  principles  of  dealing  with  the  statute  of 
limitations,  that  the  plaintiff  can,  in  this  collateral  proceeding,  make 
use  of  the  statute  as  a  positive  weapon  of  attack  to  set  aside  a  decree 
rendered  b}'  a  court  of  competent  jurisdiction,  with  proper  parties  be- 
fore it,  under  which  the  title  has  passed  by  a  judicial  sale  to  third 
persons." 

Sec.  42.  Limitationa  by  Contract.  —  Although  not  strictly  within  the 
purview  of  this  work,  it  is  deemed  advisable  to  say  that  the  parties  to 
a  contract  may,  by  an  express  provision  therein,  provide  another  and 
different  period  of  limitation  from  that  provided  by  statute,  and  that 
such  limitation,  if  reasonable,  will  be  binding  and  obligatory  upon  the 
parties.  This  species  of  limitation  is  more  frequently  resorted  to  in 
insurance  contracts,  but  there  can  be  no  sort  of  question  but  that  it 
may  equally  well  be  extended  to  any  species  of  contract.^  The  rule 
is  that  while  the  parties  to  a  contract  cannot  by  anything  contained 
therein  oust  the  jurisdiction  of  the  courts,  yet  they  may  lawfully  con- 
tract to  limit  the  time  within  which  an  action  upon  such  contract  shall 
be  brought,  and  the  limitation  so  imposed  is  binding  upon  the  parties.' 

1  In  Gulf,  &c.  R.  B.  Co.  v.  Gatewood,  Humboldt  Ins.  Co.,  12  Iowa,  287;  David- 

79  Tex.  89,   this  rule  was  applied  to  a  son  v,  Fhceniz  Ins.  Co.,  i  Sawyer  (U.S.), 

limitation  on  a  bill  of  lading.  594;  Keim  v.  Home  Ins.  Co.,  42  Mo.  38; 

«  Ames  V.  New  York  Ins.  C<v,  14  N.Y.  Patrick  v.  Fanners'  Ins.  Co.,  48  N.  H.  621; 

453;  Peoria  Ins.  Co.  v.  Whitehill,  25  111.  Insurance  Co.  v.  La  Croix,  85  Tex.  263; 

466;  Franklin  Fire  Ins.  Co.  v,  Updegraff,  Brown  v.  Hartford  Ins.  Co.,  5  K.  I.  394; 

43  Perm.  St.  350;  Williams  v,  Vermont  Portage  Co.  Ins.  Co.  v,  Stukey,  18  Ohio, 

Mut.  Ins.  Co.,  20  Vt.  222;  Wilson  v,  J5tna  455;  Roach  r.  New  York  &  Erie  Ins.  Co., 

Ins.  Co.,  27  id.  99;  Edwards  v.  Lycoming  80  N.  Y.  546;  Amesbury  v.  Bowditch  Ins. 

Ins.  Co.,  75  Penn.   St.   878 ;   Beatty  v,  Co.,  6  Gray  (Mass.),  603;  Woodbury  Sar- 

Lycoming  Ins.  Co.,  66  id.  9;  Brown  v.  ings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn. 

Savannah  Ins.  Co.,  24  Ga.  101;  Carter  v.  518 ;  Croodwin  «.  Amoskeag  Ins.  Co.,  20 
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Thus  the  proTisions  in  a  policy  of  insurance  in  reference  to  proofs  of 
loss,  as  well  as  for  enforcing  a  claim  therefor,  must  be  complied  with, 
unless  the  insurer  has  done  that  which  amounts  to  a  waiver  of  compli- 
ance ;  and,  in  order  to  amount  to  a  waiver,  the  insurer  must  have  done 
that  which  Justified  the  assured  in  remaining  inactive.  The  mere  pen- 
dency of  negotiations  between  the  parties,  or  the  fact  that  occasional 
interviews  have  been  had  between  them,  in  regard  to  the  adjustment  of 
the  loss,  has  been  held  not  to  amount  to  a  waiver.^  The  conduct  of  the 
insurer  must  be  such  as  to  amount  to  an  agreement,  express  or  implied, 
to  suspend  the  legal  remedies,*  or  as  would  operate  as  a  fraud  upon  the 
insured.  Thus,  if  an  insurance  company  holds  out  hopes  of  an  adjust- 
ment, and  thereby  induces  delay^  it  is  estopped  from  setting  it  up  in  bar 
of  the  action.' 

N.  H.  73;  McFarland  v.  Peabody  Ins.  Co.,  ings  under  it,  an  award  of  damages  to  a 
6  W.  Va.  625 ;  Ripley  v.  MtUA  Ins.  Co.,  land-owner  is  binding  upon  the  city,  al- 
29  Barb.  (N.  Y.)  552.  In  Maine,  by  stat-  though  no  assessment  for  benefits  was 
ute,  such  stipulation  in  the  policy  is  nnga-  made  or  attempted, 
tory,  and  the  policy-holder  has  two  years  Where  no  assessment  has  been  made, 
from  the  time  of  loss  within  which  to  and  the  making  thereof  has  been  unreason- 
bring  his  action.  Doblier  v.  Agricultural  ably  delayed,  the  land-owner  is  entitled 
Ins.  Co.,  67  Me.  180.  to  recorer  the  full  amount  of  his  award. 

1  McFarland  v.  Peabody  Ins.  Co.,  6  W.  An  action  by  the  land-owner  to  recover 

Va.  425 ;  Goodwin  v,  Amoskeag  Ins.  Co.,  such  amount  is  not  based  upon  the  uegli- 

20  N.  H.  73.  gence  of  the  city,  and  so  is  not  barred  by 

In  Steen  v.  Niagara  Fire  Ins.  Co.,  89  the  expiration  of  six  years  after  the  city 
N.  T.  815,  the  defendant  issued  a  policy  has  permitted  a  reasonable  time  to  elapse 
of  fire  insurance  which  limited  the  tima  for  perfecting  its  assessment, 
for  bringing  an  action  upon  it  to  a  "  term  The  basis  of  the  action  is  the  taking  of 
of  twelve  months  next  after  the  loss  or  the  land,  and  the  negligence  of  the  city  is 
damage  shall  occur."  A  loss  was  not  pay-  important  only  in  respect  to  the  effect  it 
able  under  it  until  sixty  days  after  the  may  have  in  depriving  it  of  a  possible  de- 
proof  required  by  it  "shall  have  been  re-  fence  that  the  award  was  imperfect  and 
ceived  at  the  office  of  the  company  in  New  not  obligatory  upon  it  to  its  fall  extent. 
York,  and  the  loss  shall  have  been  satis-  Such  an  award,  when  confirmed  by  the 
factorily  ascertained  and  proved."  In  an  couit,  is  a  judgment  within  the  meaning 
action  upon  the  policy,  held,  that  the  ofthe  statute  of  limitations,  the  immediate 
period  of  limitation  prescribed  did  not  enforcement  of  which  is  for  a  time  sus* 
commence  to  run  until  a  loss  became  due  pended  by  the  option  given  to  the  city,  to 
and  payable,  and  the  right  to  bring  an  make  payment  or  reduction  by  assessment, 
action  had  accrued  ;  and  so,  that  an  action  if  made  within  a  reasonable  time,  and  so 
brought  within  twelve  months  after  the  an  action  to  recover  the  same  is  not  barred 
expiration  of  sixty  days  from  the  time  of  until  after  the  lapse  of.  twenty  years, 
the  loss  was  not  barred  by  the  limitation.  The  time  for  payment  under  the  law  is 
Johnson  v.  H.  Ins.  Co.,  91  111.  98  ;  88  extended  so  long  as  the  right  to  make  as- 
Am.  Kep.  47  ;  Fullam  v.  N.  Y.  U.  Ina.  sessments  remains  ;  and  the  time  may  be 
Co.,  7  Gray  (Mass.),  61,  disapproved,  fixed  by  the  land-owner,  either  by  manda- 

In  Donnelly  v.  City  of  Brooklyn,  121  mus  proceedings,  by  action,  or  a  formal 
N.  Y.  9,  under  the  provision  of  an  act  to  demand  for  damages . 
widen  and  improve  a  street  in  the  city  of  *  GiLcnRisT,  J.,  in  Goodwin  v.  Amos- 
Brooklyn,  and  the  laws  then  in  force  in  keag  Ins.  Co.,  ante, 
relation  to  the  taking  of  private  property  *  Grant  v,   Lexington,  &c.   Ins.  Co., 
for  street  purpose-^  which,  by  the  terms  5  Ind.  23. 
of  the  act,  are  made  applicable  to  proceed- 
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The  condition,  being  a  mere  matter  of  contract,  may  be  waived,  either 
expressly  or  by  implication  ;  and  when  the  insurer,  by  any  act  of  his, 
causes  the  delay,  or  prevents  the  bringing  of  the  action  within  the  time, 
strict  compliance  is  not  necessary.^  Thus,  in  the  case  last  referred  to, 
tiie  defendant  was  a  foreign  corporation,  and  no  agent  upon  whom 
process  could  be  served  could  be  found  within  the  time  limited,  and  this 
was  held  a  sufficient  excuse  for  not  bringing  the  action  within  the  period 
limited.  The  assured  is  not  bound  to  pursue  the  company  in  its  own 
domicile,  but  may  wait  until  process  can  be  served  upon  it  in  the  State 
where  he  resides ;  and  if  delay  is  thus  entailed,  it  is  excused,  as  it  is  the 
duty  of  the  insurer,  if  it  means  to  insist  upon  the  condition  to  render  it 
possible  for  the  insurer  to  comply  with  the  condition,  to  have  a  known 
agent,  upon  whom  process  may  be  served,  in  the  State  where  the  insur- 
ance is  made.  So  it  seems  that  compliance  as  to  time  may  be  excused 
when  the  nature  of  the  loss  and  the  interest  of  the  assured  therein  is 
such  that  its  extent  or  value  cannot  be  determined  within  the  time 
limited.  Thus,  it  has  been  held  that  a  condition  that  an  action  must 
be  brought  within  a  certain  time  after  the  loss  will  not  bar  an  action, 
brought  after  the  time  had  elapsed,  upon  a  policy  in  which  the  interest 
insured  was  a  mechanic's  lien,  when  it  was  impossible  to  fix  the  value  of 
Ihe  lien  within  the  prescribed  time.' 

1  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  Bhoald  havB  been  stated  to  the  association 

202.  be  suppressed,"  the  agreement  shall  be 

'  Longhnrst  t^.  Star  Ins.  Co.,  19  Iowa,  void.     W.  died  within  the  two  years.     In 

864.     But  opposed  to  this  doctrine  see  an  action  upon  the  certificate,  defendant 

Eastern  B.  R.  Co.  v.  Relief  Ins.  Co.,  anU,  alleged  fraud  and  false  statements  in  the 

where  it  was  held  that  a  railroad  company  application;  also,  that  H.  had  no  insurable 

insured  against  losses  from  the  destruction  interest,  and  that  it  was  a  speculative  action 

of  the  property  of  people  along  its  line  by  on  his  part  to  secure  an  advantage  to  him- 

sparks,  &c.,  tit>m  its  engines,  which,  by  self  on  the  life  of  W.     Upon  the  trial  the 

the  terms  of  the  policy,  was  required  to  defendant  offered  evidence  to  sustain  this 

make  proofs  in  sixty  days,  could  not  wait  defence,  which  was  objected  to  as  inadmis- 

nntil  such  claims  were  adjusted  and  their  sible  under  the  said  provision  of  the  certi- 

amount  ascertained.  ficate  and  excluded.     It  was  held  no  error, 

In  Wright  v.  Mutual  Benefit  Life  Ass.  of  as  under  the  provision  quoted  no  such 

A.,  118  N.  Y.  287,  afiElrming  48  Hun,  61,  defence  was  available  after  the  death  of  the 

a  certificate  of  membership  and  insurance  insured ;  that  the  stipulation  was  within 

upon  the  life  of  W.,  payable  to  H.,  issued  the  power  of  the  parties  to  make,  and  was 

by  the  defendant,  contained  this  provision :  in  the  nature  of  and  served  a  similar  pur- 

"  No  questions  as  to  the  validity  of  an  pose  to  the  statute  of  limitations  and 

application  or  certificate  of  membership  repose ;  that  it  was  not  a  stipulation  abso- 

■hall  be  raised,  unless  such  question  be  lute  to  waive  all  defences  and  to  condone 

raised  within  the  first  two  years  from  and  fraud,  but  provided  ample  time  and  oppor- 

aiter  the  date  of  such  certificate  of  mem-  tunity  within  which  they  may  be,  but  be- 

bership  and  during  the  life  of  the  member  yond  which  they  may  not  be  set  up. 
therein  named.     "The  application  upon        Also  that  the  plaintiff,  who  claimed  as 

which  the  certificate  was  issued,  contained  assignee  of  H.,  was  entitled  to  recover  the 

an  agreement  that  if  any  misrepresentation  whole  amount  provided  by  the  policy,  al- 

or  fraudulent  or  untrue  answer  or  state-  though  the  debt  owing  the  payee  by  the 

ment  has  been  made,  or  if  any  fact  which  insured,  to  secure  which  the  insurance  had 
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Thus,  in  a  New  York  case,^  by  the  terms  of  the  policj  losses  were  to 
be  paid  within  ninety  days  after  proofs  should  be  completed  and  filed, 
and  a  suit  not  commenced  within  six  months  after  the  loss  was  to  be 
barred.  The  loss  occurred  July  5,  and  proofs  of  loss  were  duly  filed, 
but  being  defective,  the  company  suggested  the  defects,  and  amended 
proofs  were  filed  seven  days  afterwards  (October  14),  and  it  was  then 
stated  by  the  secretary,  in  a  letter  to  the  .assured,  that  the  loss  would 
be  paid  January  15,  and,  in  consequence  of  this  statement,  an  action 
was  not  brought  until  after  the  lapse  of  six  months.  The  loss  not  being 
paid  January  14,  an  action  was  brought,  and  the  company  set  up  the 
breach  of  the  condition  of  the  policy  as  to  the  time  of  bringing  an  action 
thereon  in  defence.  The  court  held  that,  by  the  letter  of  the  secretary 
promising  to  pay  January  14,  the  stipulation  was  suspended  and  strict 
compliance  waived.  It  is  more  than  likely  that  the  action  would  have 
been  upheld  upon  the  promise  to  pay,  as  a  new  contract,  and  in  such 
cases  it  is  often  expedient  to  declare  upon  the  policy,  and  also  upon  the 
promise  to  pay,  if  there  has  been  one.^ 

A  condition  that  no  suit  shall  be  sustainable  unless  commenced 
within  six  months  after  a  loss  occurs,  and  also  that  the  payment  of 
losses  shall  be  made  in  sixty  days  from  the  date  of  the  adjustment  of 
preliminary  proofs  of  loss  by  the  parties,  must  be  so  construed  as  not 
to  conflict  unnecessarily  with  each  other ;  and  where  the  parties,  in  good 
faith,  and  without  any  objection  that  unnecessary  time  is  taken  for  the 
purpose,  are  occupied  so  long  in  adjusting  proofs  that  sixty  days  from 
the  date  of  adjustment  does  not  expire  within  the  six  months,  the  policy 
does  not  become  forfeited  merely  because  the  suit  is  not  brought  within 
six  months  and  before  the  loss  is  payable.  An  action  brought  promptly 
upon  the  expiration  of  sixty  days  from  the  adjustment  of  loss  is  not 
barred  because  commenced  more  than  six  months  after  the  loss  occurred. 
Where  objections  are  made  by  the  insurers  to  the  preliminary  proofs  of 
loss,  the  sixty  days  are  not  to  be  deemed  to  commence  until  after  a 
reasonable  time  for  the  insured  to  examine  the  objections.* 


been  made  payable  to  H.,  was  less  than  took  to  insure  C.  against  personal  bodily 

the  sum  insured,  or  had  been  paid  in  the  injury ;  in  case  death  resulted  from  such 

lifetime  of  the  latter,  or  although  a  portion  injuries   within  ninety   days,  defendant 

of  the  sum  provided  by  the  poUcy  was  de-  agreed  to  pay  to  plaintiff,  the  wife  of  C, 

signed  by  the  payee,  in  a  contingency,  for  $6,000.    The  certificate  provided  that  no 

the  benefit  of  some  other  person.  suit  should  be  brought  to  recover  "any 

^  Ames  V.  New  York  Union  Ins.  Co.,  14  sum  under  the  insurance  unless  the  same 

K.  Y.  253.  is  commenced  within  one  year  from  the 

3  Amesbury  v.  Mutual  Fire  Ins.  Co.,  6  time  of  the  alleged  accidental   injury." 

Gray  (Mass.),  596.  C.    received   an   iiyury  Dec.    10,  1SS7, 

'  New  York  v.  Hamilton,  &c.  Ins.  Co.,  which    resulted    in    his    death   Jan.  2, 

10  Boaw.  (N.  Y.)  687.  1888.    This  action  was  commenced  Dec. 

In  Cooper  v,  U.  S.  M.  B.  A.,  182  N.  Y.  29,    1888.      Held,    that    so    far   as   the 

834,  57  Hun,  407,  the  defendant  issued  a  plaintiff  was  concerned,  the  action  was  to 

certificate  of  insurance  by  which  it  under-  he  commenced  within  one  year  after  tho 
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Where  the  policy  stipulates  or  the  charter  of  the  company  provides 
that^  unless  the  insured  is  satisfied  with  the  decision  of  the  company  in 
reference  to  the  settlement  of  the  loss,  action  shall  be  brought  in  the 
next  court  to  be  held  in  the  county,  if  one  is  to  be  held  within  sixty 
days,  otherwise  before  the  next  court,  the  condition  must  be  complied 
with,  or  the  insurer  is  relieved  from  liability.^  And  the  same  is  true 
where  any  condition  as  to  the  time  of  bringing  an  action  upon  the  policy 
is  violated.' 

Sec.  48.  Effeot  of  VTar  upon  ConditlonB.  —  Where,  by  the  policy, 
right  to  sue  on  it  ceased  within  twelve  months  after  loss,  and  the 
plaintiff  was  prevented  from  suing  by  reason  of  the  war,  and  did  not 
actually  sue  until  more  than  twelve  months  after  loss,  exclusive  of  the 
time  of  the  war,  it  was  held  that,  although  the  statute  of  limitations  is 
capable  of  enlargement  to  accommodate  a  precise  number  of  days  of 
disability,  yet  the  contract  in  a  policy  of  insurance  is  not ;  and  that 
this  clause  of  the  contract  is  rebutted  by  the  state  of  war,  and  is  not 
presumed  to  revive  when  the  war  ceasea* 

Ssc.  44.  Premature  Actlona.  —  Where  the  policy  provides  that  the 
loss  shall  be  payable  within  sixty  days,  ninety  days,  or  any  other  period 

injury  to  her,  which  was  the  death  of  her  more  than  sixty  days  after  the  refusal  to 

husband,  and  the  action  haying  been  com-  pay  the  insurance,  was  precluded  from  sub- 

menced  within  a  year  therefrom,  this  action  sequently  maintaining  his  action.    Eeim 

could  be  maintained.  v.  Home,  &c  Ins.  Co.,  42  Mo.  38.    By 

King  V.   Watertown   F.   Ins.   Co.,  47  the  terms  of  a  policy,  the  insurers,  in  case 

Hun,  1,  distinguished.  of  loss,  were  allowed  sixty  days  in  which 

^  Portage  Ins.  Co.  v.  West,  6  Ohio  St.  to  pay  the  loss.    It  was  held  that  a  general 

599  ;  Dutton  v.  Insurance  Co.,  17  Vt  869.  denial  of  any  liability  on  the  part  of  the 

One  of  the  conditions  of  a  policy  provided  company  enabled  the  Insured  to  bring  an 

that  no  suit  should  be  begun  more  than  siz  action  at  once.    Norwich,  &c.  Trans.  Co. 

months  after  any  loss  or  damage.    A  sub-  v.  Western  Mass.  Ins.  Co.,  84  Conn.  561. 

sequent  condition  provided  that  payment  An  Insurance  policy  stipulated  that  the 

of  losses  should  be  made  in  sixty  days  after  company  should  not  be  liable  to  pay  until 

the  adjustment  of  the  preliminary  proofs  after  the  sixty  days  from  the  loss.    Pending 

of  loss.    It  was  held  that  these  two  pro-  these  sixty  days  a  petition  was  filed.     It 

visions  should  be  construed  together,  and  was  held  that  the  irregularity  could  be 

that  the  six  months  did  not  begin  to  run  cured  by  a  supplemental  petition.     The 

nntil  the  expiration*  of  the  sixty  days,  want  of  validity  in  the  notice  upon  the 

Mayor  of  New  York  v.  Hamilton,  &c.  Ins.  agent  of  an  insui*ance  company  is  waived 

Co.,  39  N.  T.  45.    The  policy  contained  a  by  their  subsequent  appearance  and  plead- 

condition  that  a  party  dissatisfied  with  the  lug.    Franklin  In«.  Co.  v.  McCrea,  4  Iowa, 

refusal  of  the  company  to  pay  the  insur-  229. 

ance  should  bring  an  action  at  the  next         '  Ripley  v,  MtntL  Ins.  Co.,  80  N.  Y. 

term  of  court  to  be  held  in  the  county,  186;  Roach  v.  New  York  Ins.  Co.,  id. 

unless  such  court  should  sit  within  sixty  546 ;  Brown  v.  Savannah  Mut.  Ins.  Co., 

days  after  the  refusal  to  pay,  and  in  that  24  Ga.  97. 

case  at  the  next  term  after  the  sixty  days ;         *  Semmes  r.  City  Fire  Ins.   Co.,   13 

and,  unless  suit  was  so  brought,  all  claim  Wall.  (U.  S.)  158 ;  Phoenix  Ins.  Co.  v. 

under  the  policy  should  be  forfeited.    It  Underwood,  12  Heisk.  (Tenn.)  424.    See 

was  held  that  an  insured  who  faUed  to  Glass  v.  Walker,  66  Mo.  82. 
bring  his  action  at  the  first  term,  held 
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after  proof  of  loss  is  made,  an  actioD  brought  inside  of  the  period 
limited  is  premature.^ 

Sec.  45.  Whan  Adjustment  la  essential.  —  When  the  policy  pro- 
vides that,  if  the  assured  is  not  satisfied  with  the  adjustment  of  the 
loss  by  the  insurer,  action  must  be  brought  within  a  certain  time,  the 
insurer  is  not  bound  to  bring  his  action  except  within  that  time  after 
the  loss  is  adjusted.^ 

Sec.  46.  Effect  of  Appointment  of  Receiver.  —  Where  the  com* 
pany  is  dissolved,  and  its  property  placed  in  the  hands  of  a  receiver, 
the  limitation  is  dispensed  with,  as  every  person  insured  in  the  com- 
pany is  treated  as  a  party  to  the  suit  for  the  winding  up  of  the  company, 
although  not  named  as  a  party  thereto.* 

Sec.  47.  Parol  Contraots.  —  Where  the  contract  rests  in  parol, 
and  no  policy  is  issued,  the  conditions  of  the  policies  of  the  company 
do  not  apply.  Thus,  where  the  assured  took  a  binding  receipt  from 
the  insurer's  agent,  and  paid  the  premium,  conditioned  that  a  policy 
should  be  issued  within  twenty-one  days,  or  the  money  be  refunded, 
and  thirty-three  days  thereafter,  no  policy  having  been  issued,  and  the 
premium  not  refunded,  and  the  company  refused  to  make  one,  it  was 
held  that  a  condition  of  the  policies  issued  by  the  company,  requiring 
actions  for  losses  to  be  brought  within  six  months,  did  not  apply,  for 
the  reason  that  the  action  was  not  founded  on  the  policy,  but  upon  the 
contract  to  insure.^ 

Sec.  48.  Commenoement  of  Action,  What  is.  -*  An  action  is  deemed 
to  be  commenced  when  the  summons  or  writ  is  issued ;  consequently, 
if  an  action  is  commenced  within  the  time  limited,  the  assured's  rights 
are  preserved,  even  though,  by  reasonable  diligence,  the  assured  fails 
to  obtain  service  thereof  upon  the  insurer.  In  a  Michigan  case  *  this 
question  was  directly  passed  upon,  and  as  the  facts  relating  to  this 
point,  as  well  as  the  rule  applicable  in  such  cases,  are  embraced  in  the 
opinion  of  Christiancy,  J.,  I  give  that  portion  of  it  relating  to  this 
question.  He  said :  ^'  It  was  objected  by  the  defendant  below  that  the 
action  was  not  brought  within  the  period  of  twelve  months  after  the 
loss,  according  to  the  seventeenth  condition  attached  to  the  policy. 
It  appears  from  the  bill  of  exceptions  that  a  summons  was  issued  in 
the  cause  March  18,  1861  (thirteen  daj's  before  the  expiration  of  the 
twelve  months),  returnable  on  the  second  day  of  April,  1861 ;  that  on 

1  Cumberling  v.  McGall,  2  Dall.  (Penn.)         *  Landis  v.  Home  Mat.  Ins.  Co.,  60 

280 ;  Davis  v,  Davis,  49  Me.  282 ;  Kim-  Mo.  591. 

bail  V.  Hamilton  Fire  Ins.  Co.,  8  Bosw.         *  Pennell  v.  Chandler,  7  Chicago  Leg. 

(N.  Y.)  495.    Where  the  policy  provides  Kews,  227. 

that  no  action  shall  be  broaght  within         *  Penly  v.  Beacon  Ins.  Co.,  7  Grant's 

twelve  months,  or  any  other  period  after  Ch.  (Ont.)  130  ;  Barton  v.  Buckeye  Ins. 

the  loss,  an  action  brought  before  the  period  Co.,  26  Ohio  St.  467 ;  Hirsch  v,  Adams 

named  has  elapsed  will  be  dismissed.    Rid-  (Tex. ),  16  S.  W.  790. 
dlesbergerv.  Hartford  Fire  Ins.  Co.,  7  WalL.        ^  Peoria  Fire  &  Mar.  Ins.  Co.  v.  Hall, 

(U.  S.)  386.  12  Mich.  202 ;  4  Ben.  F.  I.  C.  787. 
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the  third  day  of  April,  1861,  the  sheriff  made  a  retarn  upon  the  said 
summons  that  defendant  could  not  be  found  in  his  bailiwick ;  that  on 
the  next  daj'  another  summons  was  issued,  with  which  defendant  was 
served,  nothing  appearing  on  this  summons  showing  it  to  be  a  con- 
tinuation of  the  first,  except  the  word  '  alias/  written  by  the  clerk 
upon  the  face  of  the  seal. 

««  We  do  not  deem  it  necessary  to  discuss  the  question  whether  this 
second  summons,  as  an  *  alias,'  operated  strictly  as  a  continuation  of 
the  first,  so  as  to  save  a  right  of  action  against  a  statute  of  limitations 
which  had  run  upon  it  in  the  mean  time ;  nor  do  we  think  it  necessary 
to  determine  the  validity  of  this  species  of  limitation  by  contract.  If 
valid  at  all,  it  was  valid  as  a  contract,  and  not  as  a  statute.  A  limita- 
tion fixed  by  statute  is  arbitrary  and  peremptory,  admitting  of  no  excuse 
for  delay  beyond  the  period  fixed,  unless  such  excuse  be  recognized  by 
the  statute  itself.  But  a  limitation  by  contract  (if  valid)  must,  upon 
the  principles  governing  contracts,  be  more  fiexible  in  its  nature,  and 
liable  to  be  defeated  or  extended  by  any  act  of  the  defendant  which 
has  prevented  the  plaintifl*  from  bringing  his  action  within  the  pre- 
scribed period.  The  plaintiff  had  the  whole  of  the  twelve  months  in 
which  to  bring  his  suit ;  and  it  was  as  competent  for  him  to  institute  it 
on  the  last  as  the  first,  or  any  intervening  day.  And  the  fundamental 
idea,  the  tacit  condition  upon  whicfi  such  a  limitation  must  rest,  and 
without  which  it  could  not  be  tolerated  for  a  moment,  is,  that  the 
defendant  should  be  accessible  to  the  service  of  process  by  which  suit 
may  be  commenced  against  him,  if  not  for  the  whole  period,  at  least 
for  a  sufficient  time  immediately  preceding  its  close,  to  enable  the 
plaintiff  to  commence  his  suit  against  him,  by  the  service  of  process  in 
^e  ordinary  legal  mode ;  otherwise,  the  defendant  would  be  enabled  to 
take  advantage  of.  his  own  wrong,  and,  by  absenting  himself  entirely, 
to  defeat  the  plaintiff^s  right  of  action. 

^'The  defendant  in  the  present  case  was  a  foreign  corporation, 
doing  insurance  business  in  this  State.  By  the  act  of  Feb.  15,  1859, 
full  provision  was  made  for  bringing  the  action  within  the  State ;  and 
the  company,  before  doing  any  business  in  the  State,  was  required  to 
file,  in  the  office  of  the  Secretary  of  State,  a  resolution  consenting 
that  service  of  process  may  be  made  upon  any  agent  of  the  company. 
Nothing  is  said  in  the  case  upon  what  agent  the  service  of  the  second 
sammons  was  made ;  but  it  must  have  been  made  upon  some  agent  of 
the  company.  It  does  not  appear  whether  there  was  an  agent  in  the 
county  of  Jackson,  or  in  any  other  particular  county.  It  appears  that 
S.  S.  Brown  was  the  general  agent  of  the  company  for  this  State,  and 
that  Knight  was  also  an  agent ;  but  neither  their  residence  nor  place 
of  business  is  stated.  From  anything  which  appears  in  the  case,  the 
plaintiff  was  as  much  at  liberty  to  bring  his  action  in  Jackson  as  in 
any  other  county,  so  far  as  the  residence  of  an  agent  could  have  any 
bearing,  if^  indeed,  it  could  have  any  under  the  law ;  and  if  an  agent 
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of  the  company  resided  in  Jackson  Coanty,  the  action  was  certainly 
very  properly  brought  there. 

'^  AH  that  was  necessary  for  the  plaintiff  to  do,  to  excuse  the  delay 
beyond  the  twelve  months,  was  to  take  the  proper  and  usual  means 
for  instituting  his  suit  and  getting  service  of  process  within  the  limited 
period,  which  he  did  by  issuing  a  summons  thirteen  days  before  the 
expiration  of  that  period,  returnable  two  days  after  it  had  expired. 
The  return  shows  that  no  service  could  be  had  during  that  time.  We 
can  see  no  possible  ground  for  imputing  any  want  of  good  faith  to  the 
plaintiff  in  his  endeavor  to  get  the  process  served  in  time.  IJpon  the 
facts  stated  in  the  case,  therefore,  it  appears  to  have  been  the  fault  of 
the  defendant  —  the  absence  of  the  agent  —  that  the  first  summons 
was  not  served  and  the  action  commenced  within  twelve  months ;  and 
this  is  sufficient  to  defeat  the  limitation  or  extend  it  till  the  service  was 
made  under  the  second  summons,  which  was  issued  immediately  on  the 
return  of  the  first." 

It  is  held,  however,  in  Vermont,  that,  where  an  action  is  commenced 
within  the  period  limited,  but  for  any  reason  the  plaintiff  is  compelled 
to  become  nonsuit,  or  the  action  fails,  a  new  action,  commenced  after 
the  limitation  has  expired,  will  be  defeated  by  the  limitation  in  the 
policy.  ^  In  a  New  York  case  ^  it  was  held  that  the  fact  that  within 
twelve  months  after  the  loss  an  injunction  had  been  issued  against  the 
policy-holders,  restraining  them  from  receiving  the  payment  for  losses, 
and  against  the  company  fVom  paying  the  same,  was  not  sufficient  to 
excuse  the  plaintiff  from  bringing  the  action  within  the  time  limited. 
In  a  case  in  Ohio,  involving  similar  questions,  the  doctrine  of  the 
Vermont  case  is  repudiated,  ^  and  it  was  held  that,  where  a  suit  is 
commenced  within  the  time,  but  which  is  dismissed,  or  for  any  cause  is 
not  carried  to  final  judgment,  another  action  may  be  brought,  although 
the  limitation  has  expired.  But,  in  analogy  to  the  rule  adopted  under 
statutes  of  limitation,  the  decision  in  the  Vermont  case  would  seem  to 
be  sound. 

Sec.  49.  Delay  induced  by  Defendant.  —  Where  the  insurer  or  its 
agent  does  or  says  anything  to  warrant  the  assured  in  believing  that 
his  claim  will  be  settled,  and  which  induces  him  to  delay  bringing  an 
action  within  the  time  limited,  the  insurer  cannot  allege  a  breach  in 
that  respect  ^  But  the  circumstances  must  have  been  such  as  fairly  to 
induce  delay,  and  as  would  operate  as  a  ft'aud  upon  the  part  of  the 
insurer  to  set  up  such  delay  in  avoidance  of  liability.  ^    Forfeitures  are 

1  Wilson  V.  MtnsL  Ins.  C!o.,  27  Vt.  99.  Biss.  (U.  S.)  485  ;  Brady  v.  Western  Asa. 

«  Wilkinson  v.  First  National  Fire  Ina.  Co.,  17  U.  C.  (C.  P.)  697 ;  Ripley  f.  Astor 

Co.,  72  N.  Y.  499.  Ins.  Co.,  17  How.  Pr.  (N.Y.)  444 ;  Cour- 

^  Madison  Ins.  Co.  v.  Fellows,  1  Dis.  sin  v.  Penn.  Ins.  Co.,  46  Penn.  St.  328 ; 

(Ohio  Sup.  Ct.  of  Cin. )  217.  Home  Ins.  Co.  v.  Meyer,  93  III.  271 ;  Der- 

*  Mickey  v.   Burlington  Ins.  Co.,   85  rick  v,  Lamar  Ins.  Co.,  74  id.  404. 
Iowa,  174;  Curtis  v.  Home  Ins.  Co.,  1         *  Brady  v.  Western  Ass.  Co.,  ante. 
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oot  favored  .by  the  law,  and  slight  evidence  of  a  waiver  will  be  deemed 
suflScient.  ^ 

When  the  insurer  adjusts  the  loss,  and  promises  to  pay  it  within 
a  specified  time,  the  period  covered  by  the  promise  is  excluded  from 
the  limitation.  Thus,  where  a  loss  occurred  Oct.  17,  1869,  and 
was  adjusted  Nov.  6,  1869,  and  the  insurer  agreed  to  pay  it  on  or 
before  Feb.  6,  1870,  and  the  action  was  not  brought  until  Nov.  7, 
1870,  it  was  held  that  it  was  brought  in  time,  as  the  period  of  time 
between  Nov.  6,  1869,  and  Feb.  6,  1870,  must  be  excluded  from 
the  limitation.^  So  where  the  insurer  or  its  agent  has  induced  the 
assured  to  delay  bringing  an  action,  if  the  circumstances  are  such 
as  fairly  warranted  the  delay,  it  will  be  excused.  Thus,  where  the 
insurer's  general  agent  objected  generally  to  the  proofs  of  loss,  and 
wrote  the  assured  that  he  would  call  upon  him,  and  the  assured  having 
waited  five  months  without  hearing  from  or  seeing  the  agent,  wrote 
him,  and  then  was  for  the  first  time  informed  that  the  insurers  would 
insist  upon  a  strict  compliance  with  the  conditions  of  the  policy  as  to 
proofs  of  loss,  and  the  assured  within  four  months  afterwards  made 
his  proofs  and  sent  them  to  the  insurer,  it  was  held  that  the  ^ve  months 
during  which  the  insurer  had  delayed  the  making  of  corrected  proofs 
must  be  excluded  fh)m  the  limitation,  and  an  action  brought  within  one 
year  from  the  time  when  he  was  informed  that  strict  compliance  as  to 
proofs  was  required,  was  seasonable.' 

Sec.  50.  When  Claim  ia  regarded  as  arising.  —  When  a  policy 
stipulates  that  no  action  shall  be  brought  unless  commenced  within 
twelve  months  after  loss  or  damage  shall  accrue,  and  there  is  a  pro- 
vision in  the  policy  that  the  company  will  pay  in  thirty,  sixty,  ninety, 
or  any  other  number  of  days  after  proofs  of  loss  have  been  served,  it 
has  been  held  in  New  York  that  the  limitation  does  not  attach  until 
after  the  period  which  the  company  has  in  which  to  paj^  the  loss  has 
expired.^  The  limitation  cannot  apply  until  a  right  of  action  has  ac- 
crued, and  until  the  period  which  the  company  has  to  pay  the  loss  in 
has  expired  no  right  of  action  exists.^  But,  under  a  similar  policy, 
it  has  been  held  in  Illinois  ^  that  the  action  must  be  brought  within  the 
period  stipulated,  dating  from  the  time  of  loss,  and  that  an  action 
brought  within  twelve  months  from  the  expiration  of  sixty  days  after 
loss,  but  not  within  twelve  months  from  the  time  of  loss,  was  too 
late. 


1  Ripley  v.  Astor  Ins.  Co.,  anie,  *  Mayor  of  New  York  v.  Hamilton  Ins* 

^  Black  V.  Winnesheik  Ins.   Ck>.,   31  Co.,  S9  N.  Y.  45  ;  Mix  v.  Andes  Ins.  Co., 

Wis.  472,  9  Hun  (N.  Y.),  397. 

'  fillip  V,  Putnam  Ina.  Co.,  28  Wis.         ^  Barbec  v.  Fire  &  Mar.  Ins.  Co.  of 

47.    See  also,  similar  in  its  facts  and  doc-  Wheeling,  16  W.  Va.  64. 

trine,  Ames  v.  New  York  Central  Ins.  Co.,         ^  Johnson  v,  Humboldt  Ins.  Co.,  91  IlL 

14  N.  Y.  253  ;   Mayor  of  New  York  v.  92. 

Hamilton  Ins.  Co.,  39  id.  45. 
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Sec.  51.  Waiver  of  Limitation.  —  The  forfeitare  arising  under  the 
limitation  clause  may  be  w&ived  by  the  company,  and  a  waiver  may  be 
found  from  the  fact  that,  after  the  time  within  which  the  action  should 
have  been  brought,  the  company  acted  and  promised  as  if  it  did  not 
intend  to  rely  upon  the  limitation,^  or  from  its  conduct  before  the  limi- 
tation has  expired,  which  fairly  induces  a  confidehce  that  the  loss  will 
be  paid  without  action,  as  the  fact  that  negotiations  for  a  settlement 
are  pending,  and  other  facts  and  circumstances  calculated  to  induce 
delay.* 

It  is  in  all  cases  essential,  in  order  that  contracts  of  limitation  may  be 
binding,  that  they  shall  be  reasonable,  and  afford  the  parties  a  reason- 
able opportunity  to  enforce  their  claim.  Thus,  a  stipulation  in  a  bill  of 
lading  that  all  claims  for  damages  for  injuries  to  or  loss  of  property 
against  the  carrier  shall  be  adjusted  before  the  goods  leave  the  office, 
or  claim  made  therefor  to  a  ^^  trace  agent"  within  thirty  days  after 
shipment,  has  been  held  unreasonable  and  void.'  The  question  of 
reasonableness,  however,  is  one  largely  dependent  upon  the  circum- 
stances of  each  case,  and  the  doctrine  of  the  cases  cited  cannot  be  said 
to  be  well  sustained  as  embodying  an  unqualified  or  absolute  rule  of 
law.  Thus,  in  an  English  case^  there  was  a  stipulation  that  ^^  no  claim 
for  deficiency,  damage,  or  detention  would  be  allowed  unless  made 
within  three  days  after  the  delivery  of  the  goods,  nor  for  their  loss 
unless  made  within  seven  days  from  the  time  when  they  should  have 
been  delivered,'^  and  the  condition  was  held  reasonable.  In  determin- 
ing the  question  pf  reasonableness  when  the  limitation  dates  from  the 
date  of  the  bill  of  lading,  the  length  of  time  ordinarily  required  for 
transportation  from  the  place  of  shipment  to  the  place  of  consignment 
must  be  regarded,^  and  also  the  pecaliar  difiSculties  of  transportation 
between  the  points  in  question,  if  any  such  existed  at  the  time  when 
the  contract  was  entered  into ;  ^  and  if,  in  view  of  all  the  circumstances, 

1  Coursin  v.  Penn.  Ins.  Co.,  46  Penn.         ^  Adams  Ex.  Co.  v.  Reagan,  29  Ind. 

St.  823.  21.     In  this  case  the  shipment  was  made 

^  Mickey  v,  Burlington  Ins.  Co.,  85  from  Clayton,  Ind.,  to  Savannah,  Oa.,  at 

Iowa,  174;  Ripley  v.  Astor  Ins.  Co.,  17  a  time  when  the  country  was  in  a  very  nn- 

How.  Pr.  (N.  Y.)  444;  Curtis  v.  Home  settled  condition,  and  the  difficulties  of 

Ins.  Co.,  1  Biss.  (IT.  S.  C.  C.)  485  ;  Andes  transportation  between  those  |K)ints  yeiy 

Ins.  Co.  V,  Fish,  71  111.  020  ;  Merchants'  great.    The  court  held  that  in  view  of  this 

Mut  Ins.  Co.  v.  La  Croix,  45  Tex.  158.  condition  of  things  the  limitation  was  un- 

'  Capehart  v.  Seaboard,  &c.  R.  R.  Co.,  reasonable,  because  it  put  it  within  the 
81  N.  C.  438  ;  Adams  Ex.  Co.  «.  Reagan,  powerofthecarrier,  by  a  delay  which  would 
29  Ind.  21 ;  Place  v.  Union  Ex.  Co.,  2  not  perhaps  be  unreasonable,  to  prevent 
Hilt.  (N.  Y.  C.  P.)  19;  Southern  Ex.  any  claim  by  the  shipper  for  loss  or  dam- 
Co.  V.  Caperton,  44  Ala.  101.  age.    See  United  States  Ex.  Co.  v.  Harris, 

*  Lewis  V.  Great  Western  Railway  Co.,  51  Ind.  127,  where  such  a  condition  was 
5  H.  &  N.  867.  upheld  in  a  case  where  none  of  the  objec- 

*  Southern  Ex.  Co.  v,  Hnnnicutt,  54  tions  stated  in  the  fint-named  case  ex* 
Miss.  566  ;  United  States  Ex.  Co.  v.  Har-  isted. 

ris,  51  Ind.  127. 
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the  condition  is  not  unreasonable,  it  will  be  upheld  and  given  effect  to.^ 

"Such  conditions,"  says  Pollock,  C.  B.,*  *'  are  perfectly  reasonable. 

The  law  allows  persons  to  make  their  own  bargains  in  matters  of 
this  sort/'  with  the  single  condition  that  the  stipulation  shall  not  be 
unreasonable. 

Sec.  52.   Against  whom  Statute  may  be  enforced.   State.  —  Except ' 
the  statute  otherwise  expressly  provides,  it  cannot  be  set  up  as  a  bar  to 
any  right  or  claim  of  the  State ;  *  thus,  it  does  not  apply  to  actions  io 

1  Express  Co.  V.  Caldwell,  21  Wall.  v.  Com.,  4  H.  &  M.  (Va.)  57.    And  in 

(U.   S.)   264;    Weir   v.   £zprea8  Co.,  5  controversies  between  States  as  to  the  set- 

Phila.  355  ;  Southern  Ex.  Ca  v.  Hnnni-  tlement  of  their  boundaries,  the  statute  of 

cutt,  ante  ;  also  B.  P.  Wolf  v.  Western  limitations  is  not  applied  in  aU  its  rigor, 

Union  Tel.  Co.,  62  Penn.  St  SS,  where  a  nor  will  title  by  prescription  be  acquired 

stipulation  in  a  contract  by  a  telegraph  as  readily.    Rhode  Island  v.  Massachu- 

company,  that  they  would  not  be  liable  setts,  15  Pet  (U.  S.)  238.     In  England* 

for  damages  in  any  case  unless  the  claim  formerly  the  rule  was  that,  except  where 

was  made  within  sixty  days  from  the  time  it  is  expressly  named,  the  crown  is  not 

of  sending  the  message,  was  held  reason-  affected   by  the   statutes  of  limitation, 

able  and  valid.  and  the  old  common-law  maxim,  nullum 

*  Lewis  V.  Great  Western  R.  R.  Co.,  tempua  occurrit  regi,  prevailed.     And  the 
ante.  same  is  the  rule  in  this  country  with  re« 

*  State  V.  Joiner,  28  Miss.  500 ;  Hen-  gard  to  the  rights  of  the  government,  ex- 
lock  V,  Johnson,  1  Tr.  Con.  (S.  C.)  135 ;  cept  in  two  or  three  States  where  the  stat- 
McKeehan  v.  Com.,  8  Penn.  St  151 ;  nte  otherwise  provides.  The  first  attempt 
Brinsfield  v.  Carter,  2  6a.  148  ;  Wright  v.  to  limit  the  rights  of  the  crown  in  Eng- 
Swan,  6  Port.  (Ala. )  84  ;  State  v.  Fleming,  land  was  by  Stat.  21  James  1,  c.  5,  en- 
19  Mo.  607 ;  Hardin  v.  Taylor,  4  T.  B.  titled  *' An  Act  for  the  general  quiet  of 
Mon.  (Ky.)  516;  Wilson  v.  Hudson,  8  the  subject  against  all  pretences  of  con* 
Teig.  (Tenn. )  398  ;  Josaelyn  v.  Stone,  28  cealment  whatsoever ; "  but  inasmuch  as 
Miss.  768  ;  Stonghton  v.  Baker,  4  Mass.  that  act  only  gave  protection  where  there 
526 ;  Havlock  v.  Jackson,  8  Brev.  (S.  C.)  had  been  possession  adverse  to  the  crown 
254  ;  Com.  v.  Hutchinson,  10  Penn.  St  for  sixty  years  previously  to  the  passing  of 
466  ;  Ware  v.  Greene,  87  Ala.  494  ;  Swear-  the  act,  it  became  of  course,  by  efflux  of 
ingen  v.  United  States,  11  G.  &  J.  (Md.)  time,  continually  less  useful.  It  has, 
878 ;  Hotman  v.  May,  88  Penn.  St.  455  ;  however,  been  doubted  whether  the  Stat 
Bayley  v.  Wallace,  16  S.  &  R.  (Penn.)  8  &  4  Wm.  IV.  c.  27,  may  not  apply  to 
245  ;  Com.  v.  Johnson,  6  Penn.  St  186  ;  the  crown,  and  the  nullum  temptis  act  ap- 
Parks  r.  State,  7  Mo.  194  ;  Parmalee  v,  ply  only  to  the  private  property  of  the 
M'Nutt  9  Miss.  179  ;  Blodsoe  v.  Doe,  5  crown ;  but  there  is  an  express  dictum 
id.  18  ;  Levasser  v.  Washburn,  11  Gratt.  of  Romillt,  M.  R.,  to  the  contrary  in 
(Va.)  572 ;  Des  Moines  v.  Harker,  84  Attorney-General  v.  Magdalen  College,  IS 
Iowa,  84 ;  Gore  v.  Lawson,  6  Leigh  (Va.),  Beav.  246.  A  more  effectual  remedy  waa 
258  ;  Kennedy  v.  Laconley,  16  Ala.  289  ;  provided  by  the  nullum  tempua  act,  passed 
Lindsey  v.  Miller,  6  Pet.  (U.  S.)  666  ;  in  the  reign  of  George  the  Third.  9  Geo. 
Wallace  v.  Miner,  6  Ohio,  866  ;  State  v.  III.  c  16.  This  act  is  amended  by  the 
Arledge,  2  Bailey  (S.  C),  401  ;  Com.  v,  Stat  24  k  25  Vict  c.  62.  See  Appendix. 
Baldwin,  1  Watts  (Penn.),  54;  Weather-  By  this  the  right  of  the  crown  to  re- 
head  V.  Bledsoe,  2  Overt.  (Tenn. )  852  ;  cover  any  manors,  lands,  tenements,  rents, 
Munshower  v.  Patton,  10  S.  &  R.  (Penn. )  tithes,  or  other  hereditaments  other  than 
54  ;  People  v.  Gilbert,  18  Johns.  (N.  T. )  liberties  and  franchises,  is  barred  after  the 
227  ;  State  Treasurer  V.  Weeks,  4  Vt  215  ;  lapse  of  sixty  years  from  the  commence* 
Stonghton  v.  Baker,  5  Maos.  522 ;  Nimms  ment  of  such  right    And  there  are  pro- 
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favor  of  the  State  against  sureties  upon  bonds  given  for  the  faithful  dis- 

visions  for  the  caM  of  reyersioiis  and  other  perhaps  withoat  sufficient  reason)  to  sap- 
future  interests  belonging  to  the  crown,  port  this  view.  9  Geo.  III.  c.  16.  The 
Some  time  subsequently  a  very  similar  act  priyilege  of  the  crown  has  been  extended 
was  passed  for  Ireland.  48  Geo.  III.  c.  to  a  lessee  of  the  crown  out  of  possession 
47.  By  later  special  acts,  7kS  Vict.  c.  105;  more  than  twenty  years.  Doe  v.  Roberts, 
28  k  24  Vict  c.  63  ;  and  24  &  26  Vict  c  13  M.  &  W.  520.  But  see  Lee  v.  Norris, 
62,  provisions  similar  to  those  contained  Cro.  £liz.  831.  Although  the  government 
in  the  nullum  teinpus  act  have  been  made  is  not  affected  prejudicially  by  any  particu- 
in  regard  to  the  Duchy  of  Cornwall,  lar  statute  of  limitation,  it  may  yet  take 
It  will  be  observed  that  the  words  in  the  advantage  of  it  11  Coke,  68  6.  But  see 
Stat  9  Geo.  III.  c.  16,  are  very  general ;  Rustomjeev.  The  Queen,  L.  R.  1  Q.  B.  D. 
but  it  has  been  doubted  whether,  and  487.  Independently  of  the  statute,  a  grant 
to  what  extent,  they  include  advowsons,  from  the  government  may  be  presumed 
chattels  real,  and  mines,  and  the  exact  where  the  grant  would  not  have  been  in 
nature  of  liberties  and  franchises  there  re-  exoess  of  the  prerogative.  In  Goodtitle  v. 
ferred  to.  With  regard  to  crown  advowsons,  Baldwin,  11  East,  488  (see  Mayor  of  HuU  v, 
it  has  been  aigued  that  they  are  within  the  Homer,  1  Cowp.  102),  Ellekborough, 
nullum  tempus  act,  as  being  included  in  C.  J.,  remarked  that  it  was  the  daily  practice 
the  term  "  aU  hereditaments  "  contained  in  of  the  courts  to  presume  a  grant  of  markets 
it ;  and  also  because  in  the  ninth  sectiou  of  and  the  like  upon  an  uniuterrapted  enjoy- 
the  same  act  there  is  an  express  reserva-  ment  of  twenty  years.  No  grant  can  be 
tion  of  the  crown  rights  in  the  advowsons  presumed  to  have  been  made  by  the  gov- 
of  the  Savoy.  On  the  other  hand,  it  has  emment  against  the  express  provisions  of 
been  contended  that  the  act  in  question  any  statute.  Goodtitle  t*.  Baldwin,  11 
varied,  the  crown  rights  only  when  the  East,  488 ;  Devine  v.  Wilson,  10  Moore, 
subject  of  the  claim  had  not  been  "  put  in  602.  In  all  cases  where  not  specially 
charge,"  a  mode  of  expression  not  appli-  named  the  government  is  not  affected  by 
cable  to  advowsons.  Gibson  v.  Clarke,  1  statutes  of  limitation,  consequently  there 
Jac.  &  W.  169.  In  the  act  of  9  Geo.  III.  is  no  limit  to  the  time  for  the  recovery  of 
there  were  certain  exceptions  in  favor  of  the  government  debts.  Though  between  the 
crown  in  cases  where  the  title  of  the  crown  State  and  its  immediate  debtor  the  stat- 
had  been  acknowledged,  by  reason  that  the  utes  have  no  application,  The  King  v, 
manor  or  other  hereditaments  had  been  in  Morrall,  6  Price,  24,  yet  when  it  takes  as 
charge  to  the  crown  or  stood  insuper  of  assignee  the  rights  of  a  subject,  through  a 
record,  and  also  where  as  to  a  different  forfeiture  or  otherwise,  there  is  more  diffi- 
part  of  the  manor  or  other  hereditaments  culty  in  the  question.  It  seems  that 
in  question  the  crown's  right  had  been  where  it  has  a  derivative  title  it  stands  in 
preserved.  These  exceptions  have  been  the  same  position  as  its  principal.  Lam- 
abolished  by  a  recent  act,  and  provision  is  bert  v.  Taylor,  4  B.  &  C.  18S  ;  United 
made  by  the  same  act  that,  where  the  States  v.  Burford,  3  Pet.  (U.  S. )  30.  Thus, 
crown  has  made  a  lease  of  any  manor  it  has  been  considered  that  where  the  debt 
or  other  hereditament,  the  right  of  the  to  the  principal  is  already  barred,  the 
crown  against  any  person  whose  possession  transfer  to  the  State  will  not  revive  it ;  but 
commences  subsequently  to  the  lease  shall  if  time  is  running  against  the  principal,  it 
not  be  considered  to  accrue  till  the  expi-  is  hdd  in  England  that  time  will  cease  to 
ration  of  the  lease.  24  &  25  Vict.  c.  62,  run  on  the  debt  becoming  vested  in  the 
§§1,  8.  It  has  been  said  that  the  remedy  government,  Lambert  t^.  Taylor,  ante ;  bat 
only  of  the  crown  is  barred  by  the  nullum  in  this  country  the  rule  is  otherwise,  and 
tempus  act,  and  that  the  title  is  not  if  the  statute  has  commenced  to  run 
transferred;  and  words  of  Lord  Ellen-  upon  the  debt  before  its  assignment  to 
BOROUGH,  in  a  case  of  Goodtitle  r.  Baldwin,  the  State,  it  is  held  that  its  operation 
11  East^  488|  have  been  supposed  (but  is  not  stopped  by  such  transfer.  United 
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charge  of  the  duties  of  pablic  officers,^  or  other  official  bonds ; '  ngr  to 
actions  to  recover  debts  doe  to  the  State,'  or  to  recover  lands  belong- 
ing to  it ;  ^  nor,  indeed,  to  any  class  of  claims  in  favor  of  the  State, 
unless  the  statute  expressly  so  provides.  But  this  rule  only  applies  to 
clainas  in  which  the  State  is  the  real  party,  and  has  no  application  in 
cases  where,  although  a  nominal  party  to  the  record,  it  has  no  real 
interest  in  the  litigation,  but  its  name  is  used  to  enforce  a  right  which 
inures  solely  to  the  benefit  of  an  individual  or  a  corporation,  municipal 
or  otherwise.*    No  laches  are  imputable  to  the  State,  consequently  no 

States  V.  White,  2  Hill  (N.  Y.),  59.  a  public  right  or  to  assert  a  pablic  interest, 
A  debt  due  to  a  bank  owned  and  nin  is  established  past  all  oontroversy  or  doubt. 
by  tbe  Stat6  alone  is  not  barred  by  the  U.  S.  ^.Nashville,  C.  &St.  L.  R.  R.  Co.,  11 8 
statute,  Stete  Bank  v.  Brown,  2  111.  106  ;  U.  S.  125  (80 :  88),  and  cases  there  cited. 
bat  where  the  government  becomes  asso-  But  this  case  stands  upon  a  dilSerent  foot- 
dated  with  an  individual  or  corporation  ing,  and  presents  a  different  question. 
in  an  enterprise,  the  government  to  that  The  question  is.  Are  these  defences  avail- 
extent  divests  itself  of  the  prerogatives  of  able  to  the  defendant  in  a  case  where  the 
sovereignty  and  assumes  the  character  of  government,  although  a  nominal  com- 
a  private  citizen;  UDited  States  Bank  plaiuant  party,  has  no  real  interest  in  the 
V.  McEenzie,  2  Brock.  (U.  S.  G.  C.)  litigation,  but  has  allowed  its  name  to  be 
893.  used  therein  for  the  sole  benefit  of  a  pri- 

1  Ware  v.  Greene,  87  Ala.  494.  vate  person  ? 

'  State  V,  Pratt,  8  Mo.  286.  It  has  not  been  unusual  for  this  court, 

*  State  Bank  v.  Brown,  2  IlL  106.  for  the  purposes  of  justice,  to  determine 

*  Thirty  years'  possession  will  not  give  the  real  parties  to  a  suit  by  reference  not 
title  against  the  State.  WaUs  v.  McGee,  merely  to  the  names  in  which  it  is  brought, 
4  Harr.  (Del.)  108.  The  statute  does  not  but  to  the  facts  of  the  case  as  they  appear 
ran  against  a  tenant  in  possession  while  on  the  record.  Thus,  in  the  case  decided 
the  title  is  in  the  State.  Smead  v.  Wil-  at  this  term,  Ee  Ayers,  123  U.  S.  492,  493 
liams,  6  6a.  168  ;  City  of  Alton  v.  Illinois  (31 :  225),  the  court  held  that  the  State 
Trans.,  &c  Co.,  12  III.  88.  Possession  of  of  Virginia,  though  not  named  as  a  party 
lands  the  title  of  which  is  in  the  State,  defendant,  was  the  actual  party  in  the  con- 
even  if  adverse  and  exclusive  in  its  nature,  troversy.  Mr.  Ju&tice  Matthews,  who 
does  not  operate  to  disseise  or  limit  the  delivered  the  opinion  said:  '*It  is,  therefore, 
State,  or  confer  any  title  to  the  land,  not  conclusive  of  the  principal  question  in 
Gary  o.  Whitney,  46  Me.  616.  this  case,  that  the  State  of  Virginia  is  not 

^  Miller  v.  State,  38  Ala.  600  ;  U.  S.  v.  named  as  a  party  defendant.  Whether  it 
DesMoinesXav.  Co.,142lT.  S.  510.  Thus,  is  the  actual  party  .  .  .  must  be  deter- 
where  a  person  seeks  to  enforce  his  private  mined  by  a  consideration  of  the  nature  of 
rights  by  a  mandamus  in  the  name  of  the  the  case  as  presented  on  the  whole  record." 
State,  it  has  been  held  that  the  fact  that  So  in  the  cases  of  New  Hampshire  ».  Louisi- 
the  right  sought  to  be  enforced  was  barred  ana  and  New  York  v.  Louisiana,  108  U.  8. 
by  the  statute  was  a  good  defence.  Moody  76  (27:  656),  the  court  looked  behind  and 
V.  Fleming,  4  Ga.  115.  through  the  nominal  parties  on  the  record 
United  States  v.  Beebe,  127  U.  S.  121,  the  to  ascertain  who  were  the  real  parties  to  the 
court  said :  "  The  principle  that  the  United  suit.  Chief  Justice  Waite,  in  deliver- 
States  are  not  bound  by  any  statute  of  limi-  ing  the  opinion  of  the  court,  used  the  fol- 
tations,  nor  barred  by  any  laches  of  their  lowing  language :  "  No  one  can  look  at  the 
officers,  however  gross,  in  a  suit  brought  by  pleadings  and  testimony  in  these  cases 
them  as  a  sovereign  government  to  enforce  without  being  satisfied,  beyond  all  doubt^ 
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length  of  possession  of  its  lands  will  bar  its  title  thereto.    In  a  Massa- 

that  they  were  in  legal  effect  commenced,  ceasity  when  a  suit  on  the  bond  is  prose- 

and  are  now  prosecuted,  solely  by  the  own-  cnted  for  the  benefit  of  a  person  interested, 

ers  of  the  bonds  and  coupons.  .  .  .  The  and  in  such  cases  the  real  controversy  is 

bill,  although  signed  by  the  Attorney  Gen-  between   him   and  the   obligors    on  the 

eral,    is  also  signed,  and   was  evidently  bond; "  and  the  case  was  decided  upon  a 

drawn,  by  the  same  counsel  who  prose-  consideration  of  the  merits  as  if  the  party 

cuted   the  suits  for  the  bond-holders  in  interested  was  alone  named  as  plainti£ 

Louisiana,  and  it  is  manifested  in  many  And  he  cited,  approvingly,  the  following; 

ways  that  both  the  State  and  the  Attorney  language  in  McNutt  o.  Bland,  43  U.  S.  2 

General  are  only  nominal  actors  in  the  prO'  How.  9.     "  As  the  instrument  of  the  State 

ceeding.    The  bond-owner,  whoever  he  may  law,  his  (the  governor's)  is  in  the  bond  and 

be,  was  the  promoter  and  manager  of  the  to  the  suit  upon  it ;  but  in  no  just  view 

suit.  .  .  .  And  while  the  suits  are  in  the  .  .  .  can  he  be  considered  a  litigant  party, 

names  of  the  States,  they  are  under  the  Both  look  to  things,  not  names;  to  the  ae- 

actual  control  of  individual  citizens,  and  tors  in  controversies  and  suits,  not  to  the 

are  prosecuted  and  carried  on  altogether  mere  forms  or  inactive  instruments  used 

for  them."  in  conducting  them  in  virtue  of  some  posi- 

In  the  case  of  United  States  v,  Nash-  tive  law." 

ville,  C.   &  SL  L.  R.  R.  Co.,  nipra,  in  In  Miller  v.  State,  the  other  case  cited 

which  it  was  decided  that  the  statute  of  by  Mr.  Justice  Gray,  the  court  said: 

limitations  of  the  State  of  Tennessee  was  "As  laches  is  not  to  be  imputed  to  the  gov- 

no  defence  to  an  action  of  the  United  States  emment,  the  statute  of  limitations  does  not 

upon  certain  negotiable  bonds  held  by  them  apply  to  the  State  unless  it  be  clear  from 

for  public  use,  Mr.  Justice  Gray  Is  careful  the  act  that  it  was  intended  to  include  the 

to  say :  *'  This  case  does  not  present  the  State.  ...  In  our  opinion,  the  rule  that 

question  what  effect  the  statute  may  have  the  statute   of  limitations  does  not  run 

in  an  action  on  a  contract  in  which  the  against  the  State,  has  no  application  to  a 

United  States  have  nothing  but  the  formal  case  like  the  present,   when  the  State, 

title,  and  the  whole  interest  belongs  to  though  a  nominal  party  on  the  record,  has 

others  ; "  and  cites  Maryland  v,  Baldwin,  no  real  interest  in  the  litigation,  but  its 

112  U.  S.  400  (28:822);  Miller  v.  State,  name  is  used  as  a  means  of  enforcing  the 

88  Ala.  600.  rights  of  a  third  party,  who  alone  will  en- 

In  State  v.  County  of  Kings,  125  N.  Y.  joy  the  benefits  of  a  recovery." 
812,  it  was  held,  that  where  a  county  has  In  Moody  v.  Fleming,  4  6a.  115,  118, 
neglected  to  pay  its  equal  proportion  of  the  which  was  a  case  where  a  party  was  apply- 
State  taxes,  the  duty  rests  upon  the  State  ing  for  a  mandamus  in  the  name  of  the 
government  to  adopt  the  necessar),'  means  State,  the  court  said :  *'  It  is  insisted  that 
to  compel  the  performance  of  this  duty,  here  the  State  is  a  party,  moving  the  con- 
irrespective  of  the  time  which  has  elapsed  test,  and  setting  up  a  right  to  have  this 
since  the  neglect  occurred.  The  power  of  survey  certified,  and  that  the  tenant  will 
the  legislature  to  levy  taxes  is  unlimited  not  be  protected  by  his  possession,  because 
by  the  Constitution,  and  no  laches  or  the  statute  of  limitations  does  not  run 
statute  of  limitations  can  bar  it  from  the  against  the  State.  We  have  decided,  and 
exercise  of  that  power  when  justice  or  the  decision  is  sustained  by  unbroken 
equity  requires  it.  masses  of  authority,  that  the  statute  of 

In  the  former  case,  it  was  held  that  a  limitations  does  not  run  against  the  State, 

suit  in  the  name  of  a  State  for  the  benefit  The  answer,  however,  to  this  argument  is 

of  parties  interested,  is  to  be  regarded  as  a  this:  The  State  of  Geoigia  is  not  the  real 

suit  in  the  name  of  the  party  for  whose  party  to  the  proceeding.  .  .  .  The  process 

benefit  it  is  brought.    Mr.  Justice  Field,  is  in  the  name  of  the  State,  but  the  right 

delivering  the  opinion  of  the  court,  said:  asserted  is  a  private  right;  the  issue  is  be- 

*'  The  name  of  the  State  is  used  from  ne-  tween  two  of  the  citizens  of  the  State." 
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chusetts  case/  a  question  arose  on  an  ancient  grant,  made  in  1634, 

Applying  these  principles  to  this  esse,  party,  nor  stop  the  court  from  examining 

an  inspection  of  the  record  shows  that  the  into  and  deciding  the  case  according  to  the 

government,  though    in  name  the  com-  principles  governing  conrts  of  equity  in 

plainant,  is  not  the  real  contestant  party  like  cases  between  private  litigants. 

to  the  title  or  property  in  the  land  in  con-  These  principles,  so  far  as  they  relate  to 

troversy.     It  has  no  interest  in  the  suit,  general  statutes  of  limitation,  the  laches 

and  has  nothing  to  gain  from  the  relief  of  a  party,  and  the  lapse  of  time,  hare 

prayed  for,  and  nothing  to  lose  if  the  relief  been  rendered  familiar  to  the  legal  mind  by 

is  denied.    The  bill  itself  was  filed  in  the  the  oft-repeated  enunciation  and  enforce- 

name  of  the  United  States,  and  signed  by  ment  of  them  in  the  decisions  of  this  court, 

the  Attorney  Qeneral,  on  the  petition  of  According  to  these  decisions,   courts  of 

private  individuals;  and  the  right  asserted  equity  in  general  recognize  and  give  effect 

is  a  private  right,  which  might  hare  been  to  the  statute  of  limitations  as  a  defence 

asserted  without  the  intervention  of  the  to  an  equitable  right,  when  at  law  it  would 

United  States  at  all.  have  been  properly  pleaded  as  a  bar  to  a. 

In  his  letter  to  the  United  States  Dis-  legal  right.  They  refuse  to  interfere  to 
trict  Attorney  upon  the  subject,  the  At-  give  relief  when  there  has  been  gross  neg- 
torney  General  directs  that  the  officer  shall  ligence  in  prosecuting  a  claim,  or  where 
sign  his  (the  Attorney  General's)  name  to  the  lapse  of  time  has  been  so  long  as  to> 
the  bill  when  the  attorneys  for  the  peti-  afford  a  clear  presumption  that  the  wit* 
ttoners  shall  present  such  a  bill,  and  file  nesses  to  the  original  transaction  aro' 
the  same  in  the  proper  court;  and  that  dead,  and  the  other  means  of  proof  hare- 
after  the  suit  is  commenced  these  attor-  disappeared. 

neys  for  the  petitioners  will  have  the  man-  In  Gates  r.  State  of  New  York,  128> 

agement  of  the  case.     Accordingly  the  K.  Y.  221,  it  was  held  that  the  State  in 

subsequent  proceedings  in  the  case  have  submitting  itself  to  the  jurisdiction  of  a 

been  conducted  exclusively  by  these  at-  tribunal,  with  respect  to  claims  sgainst  it 

tomeys,  who,  in  the  pleadings,  describe  for  damages  sustained  by  reason  of  any  ac- 

themselves  as  attorneys  for  the  petitioners  cident  occurring  on  its  canals,  or  con- 

and  beneficiaries  of  the  suit  nected  with  their  care  and  management. 

We  are  of  the  opinion  that  when  the  subjected  the  determination  of  its  liability 
government  is  a  mere  formal  complainant  to  the  government  of  those  rules  which 
in  a  suit,  not  for  the  purpose  of  asserting  usually  obtain  in  similar  cases, 
any  public  right  or  protecting  any  public  In  that  case  the  plaintiff  claimed  dam- 
interest,  title,  or  property,  but  merely  to '  ages  for  iiguries  arising  from  the  over- 
form  a  conduit  through  whom  one  private  flow  of  lus  lands'  caused  by  a  permanent 
person  can  conduct  litigation  against  dam,  constructed  under  the  act  of  18Q4. 
another  private  person,  a  court  of 'equity  The  dam  was  completed  August  81,  1866, 
will  not  be  restrained  from  administering  and  the  claim  presented  March  29, 1871. 
the  equities  existing  between  the  real  par-  It  was  held  that  the  overflow  of  the  plain- 
ties  by  any  exemption  of  the  government  tiff's  lands  was  the  taking  of  a  permanent 
designed  for  the  protection  of  the  rights  of  easement  by  the  State,  and  fell  directly 
the  United  States  alone.  The  mere  use  of  within  the  law  of  1880 ;  that  the  land  was 
its  name  in  a  suit  for  the  benefit  of  a  pri-  appropriated  when  the  dam  was  completed 
vate  suitor  cannot  extend  its  immunity  as  and  the  water  of  the  river  raised,  and  the 
a  sovereign  goremment  to  said  private  neglect  to  present  the  claim  within  a  year 
ftaitor,  whereby  he  can  avoid  and  escape  thereafter  was  held  to  amount  to  a  waiver 
the  scrutiny  of  a  court  of  equity  into  the  of  all  right  of  damages  against  the  State. 
matters  pleaded  against  him  by  the  other  In  Folts  v.  State  of  New  York,  118 
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containing  an  implied  limitation.  The  defendant  insisted  that,  haying 
been  so  long  possessed  of  the  estate,  the  State  had  no  right  to  interfere, 
and  could  not  secure  the  benefit  of  the  limitation  by  any  legal  remedy. 
"  The  limitation,"  said  Pabsons,  C.  J.,  "  is  not  extinguished  by  any 
inattention  or  neglect  in  compelling  the  owner  to  comply  with  it,  for  no 
laches  is  to  be  imputed  to  the  goyemment,  and  against  it  no  time  runs 
80  as  to  bar  its  rights."  But  it  seems  that  a  grant  or  charter  from  the 
government,  which  ought  to  be  by  matter  of  record,  may,  under  certain 
circumstances,  be  presumed,  though  within  the  time  of  legal  memory. 
Thus,  in  an  English  case,  the  authority  of  which  has  not  been  ques- 
tioned, it  was  held  that  a  presumption  of  such  a  grant,  founded  upon 
three  hundred  and  fitly  years  of  uninterrupted  possession,  was  war- 
ranted.^ The  same  rule  applies  to  the  general  government,  and  State 
statutes  cannot  be  interposed  to  defeaj^  its  rights,  except  where  thej'  are 
sought  to  be  enforced  in  the  tribunals  of  the  State,*  and  the  defence 

• 

K.  Y.  406,  under  the  proviBions  of  the  utee  of  MasaachoBetts  coold  not  originally 
act  of  1870,  limiting  the  time  for  filing  have  contemplated  suits  by  the  United 
claims  against  the  State  to  two  years  from  States,  not  because  they  were  in  substance 
the  time  the  damages  accrued,  when  a  enacted  before  the  Federal  Constitution 
claim  is  presented  and  proved  for  con-  was  adopted,  on  which  I  lay  no  stress,  but 
tinuoua  damages,  part  accruing  within  the  because  it  was  not  within  the  legitimate 
two  years,  the  claimant  is  entitled  to  re«  exercise  of  the  powers  of  the  State  legisla« 
coyer  the  damages  so  accruing  ;  it  is  only  ture.  It  is  not  to  be  presumed  that  a 
such  damages  as  accrued  before  that  time  State  legislature  mean  to  transcend  their 
which  are  barred  by  the  statute.  constitutional  power,  and  therefore,  bow- 
Under  the  provision  of  the  act  of  1888,  ever  general  the  words  may  be,  they  are 
establishing  the  Board  of  Claims,  which  always  restrained  to  persons  and  things 
authorizes  an  appeal  to  the  court  from  an  over  which  the  lurisdiction  of  the  State 
award  by  said  Board  when  the  amount  in  may  be  rightfully  exerted.  And  if  a  con- 
controversy  exceeds  $500,  the  amount  in  struction  could  ever  be  justified  which 
controversy  is  tlie  amount  of  the  claim  pre-  could  include  the  United  States  at  the 
sented,  or  the  amount  which  thb  Board  of  same  time  it  excluded  the  State,  it  cannot 
Claims  may  legally  award  the  claimant  be  presumed  that  Congress  intended  to 
under  the  proofs,  including  interest,  in  a  sanction  a  usurpation  of  power  by  a  State 
proper  case  for  the  allowance  of  interest.  to  regulate  and  control  the  rights  of  the 
^  Mayorof  Hullo.  Homer,  ICowp.  102.  United  States.  The  mischiefs,  too,  of 
s  United  States  v.  WilUams,  5  Mc-  such  a  construction  would  be  very  great. 
Lean  (U.  S.),  183;  Swearingen  v.  United  The  public  rights,  revenue  and  property. 
States,  11  G.  k  J.  (Md.)  873  ;  Redfield  v,  would  be  subject  to  the  arbitrary  limita- 
Parks,  132  U.  S.  239  ;  U.  S.  v.  Nashville,  tions  of  the  States;  and  the  limitations  are 
kc.  R.  R.  Co.,  118  U.  S.  81.  In  United  so  various  in  these  States  that  the  govem- 
States  V.  Hoar,  2  Mas.  (U.  S.  C.  C.)  812,  ment  would  hold  their  righto  by  a  very 
an  action  for  money  had  and  received  was  different  tenure  in  each."  In  United  States 
brought  by  the  United  States  in  the  Dis-  v.  Buford,  8  Pet  (U.  S)  12,  the  govem- 
trict  Court  of  Massachusetts,  to  which  the  ment  brought  an  action  against  the  de- 
defendant  set  up  the  statute  of  limitations  fendant,  who  was  a  depaty  commissary- 
of  the  State.  Story,  J.,  in  passing  upon  general,  for  $10,000  in  money  which  he 
the  question  as  to  whether  these  statutes  had  received  from  a  deputy  quartermaster- 
baiTed  the  government,  said :  *'  The  stat-  general,  and  for  which  he  gave  a  receipt  in 
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of  laches  or  stale  claim  cannot  be  set  up  against  the  general  govern- 
ment.^ 

As  to  the  general  and  State  government,  the  old  common-law  maxim 
nvUum  tempus  occurrit  regi  applies  with  fall  power,  unless,  as  previously 
stated,  the  statute  otherwise  expressly  provides.^  But  this  rule  only 
applies  when  the  general  government  is  the  sole  and  real  party  in  in- 
terest Thus,  it  was  held  that  the  Bank  of  the  United  States  was 
within  the  operation  of  these  statutes,  although  the  government  was  a 
stockholder  therein.'    It  makes  no  difference  what  the  nature  or  char- 

tht  indiridnal  name  of  sach  qnartermas-  is  settled  beyond  doubt  or  eontroTersy  — 

ter-generaL    The  money  belonged  to  the  npon  the  foundation  of  the  great  principle 

govemment,  and  it  was  held  that  the  gov-  of  public  policy,  applicable  to  all  govern- 

emment  could  treat  him  as  its  agent  in  ments  alike,  which  forbids  that  the  public 

making  the  defendant  their  agent,  and  interests  should  be  prejudiced  by  the  neg- 

that  the  statute  of  limitations  could  not  ligence  of  the  officers  or  agents  to  whose 

be  interposed  to  bar  an  action  for  money  care  they  are  confided  ^  that  the  United 

bad  and  received  brought  by  it  therefor.  States,  asserting  rights  vested  in  it  as  a 

United  States  v.  Davis,  8  Pet  (U.  S.)  488  ;  sovereign  government,  is  not  bound  by 

Smith  V.  United  States,  6  id.  298  ;  Burgess  any  statute  of   limitations,   unless  Gon- 

V.  Gray,  16  How.  (U.  8.)  48.    The  United  gress  has  clearly  manifested  its  intention 

States  suing  in  the  Circuit  Court  is  not  that  it  should  be  so  bound.     LindRey  o. 

bftrred  by  a  State  statute.    United  States  Miller,   6   Pet   666 ;    United    Stotes   v. 

r.  Hoar,  2  Mas.  (U.  S.  C.  C.)  811.  Knight,  14  Pet.  801 ;  Gibson  v.  Chouteau, 

1  United  States  v.  Dallas  Military  Road  18  Wall.  92  ;  United  States  v.  Thompson, 

Co.,  140  U.  S.  699 ;  United  States  v.  Ins-  98  U.  S.  486  ;  Fink  v.  O'Neil,  106  U.  S. 

ley,  180  id.  268;  Steele  v.  United  States,  272. 

113  id.  128;  United  States  v,  Eilpatrick,  The  nature  and  legal  effect  of  any  con- 
9  Wheat.  U.  S.  720  ;  United  States  v.  tract,  indeed,  are  not  changed  by  its  trans- 
Nichols,  12  id.  606;  Gausen  v,  U.  S.,  97  fer  to  the  United  States.  When  the  United 
U.  S.  684;  Doz  i;.  Postmaster  Gen'l,  1  States,  through  its  lawfully  authorized 
Pet  U.  8.  818;  Lindsey  v.  Miller,  6  id.  agenta,  becomes  the  owner  of  negotiable 
W^\  Gibson  v.  Shoto,  18  Wall.  (U.  S.)  92.  paper,  it  is  obliged  to  give  the  same  no. 

«  McNaraee  ».  United  States,  11  Ark.  tice  to  charge  an  indorser  as  would  be  re- 
148;  Cram  v,  Reeder,  21  Mich.  24.  In  quired  of  a  private  holder.  United  States 
Lindsey  V.  Miller,  6  Pet  (U.  S.)  666,  the  v.  Barker,  4  Wash.  C.  C.  464,  and  12 
application  of  this  maxim  is  vindicated  Wheat  669  ;  United  States  v.  Bank  of 
upon  the  ground  that,  except  for  ite  inter-  Metropolis,  16  Pet.  877  ;  Cooke  v.  United 
position,  "the  public  domain  would  soon  States,  91  U.S.  889.,  It  takes  such  paper, 
be  appropriated  by  adventurers.  Indeed,  subject  to  all  the  equities  existing  against 
it  would  be  utterly  impracticable,  by  the  the  person  from  whom  it  purchases  at  the 
use  of  any  power  within  the  reach  of  the  time  when  it  acquires  ite  title,  and  can- 
government  to  prevent  this  result."  not  therefore  maintain  an  action  upon  it, 

«  United  States  Bank  ».  McKenrie,  2  if  at  that  time  all  right  of  action  of  that 

Brock.  (U-  S.  C.  C.)  893.     But  see  Glover  person  was  extinguished,  or  was  barred 

p.  Wilson,  6  Penn.  St  290,  in  which  it  by  the  statute  of  limitations.      United 

was  held  that,  where  the  government  and  States  p.  Buford,  8  Pet  12 ;  King  v.  Mor- 

an  individual  are  jointly  interested  in  a  rail,  6  Piice,  24. 
daim,  the  statute  is  not  a  bar  to  either.  But  if  the  bar  of  the  statute  is  not  com- 

Gray,  J.,  in  United  States  p.  Nashville,  plete  when  the  United  States  becomes  the 

Ac.  Railway  Co.,  118  U.  S.  88,  says  :  "  It  owner  and  holder  of  the  paper,  it  appears 
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acter  of  the  claim  is,  as  the  statute  does  not  apply  to  any  claim  in  its 
favor.  But  a  distinction  arises  where  it  holds  as  an  assignee  of 
an  individual,  and  the  statute  has  commenced  to  run  before  the  claim 
was  assigned.  Thus,  where  a  note  was  assigned  to  the  government, 
and  the  statute  had  begun  to  run  before  it  was  assigned,  it  was  held 
that  the  claim  was  subject  to  the  statutory  bar.^  But  while  the 
rule  is  as  stated  in  reference  to  the  government  itself,  it  has  no 
application  to  suits  for  or  against  individuals  acting  for,  or  under 
the  authority  of,  the  government,  and  as  to  them  the  statute  runs 
for  or  against  such  claims  the  same  as  it  does  against  others.  Thus, 
it  bars  an  action  against  a  Federal  or  State  officer  for  nonfeasance 
in  office ;  ^  so  a  State  statute  has  in  some  cases  been  held  to  bar  an  ac- 
tion for  an  infringement  of  a  patent  brought  in  such  State ; '  but  the 
great  weight  of  authority  is  opposed  to  this  doctrine,  and,  generally, 
it  may  be  said  that  the  statute  runs  against  all  claims  except  those 
which  are  sought  to  be  enforced  by  the  government  in  its  name  and 
on  its  behalf,^  and  that  a  grant  to  an  individual  or  corporation,  or  a 
privilege  to  exercise  a  particular  right  exclusively,  does  not  operate 
as  a  protection  against  this  statutory  bar,  in  a  case  to  which  the  statute 
is  otherwise  applicable.    The  government,  although  not  precluded  by 

to   us,  notwithfltandrng  the   dictam   of  States  like  all  other  property,  of  the  gov- 

Co  WEN,  J.,  m  United  States  v.  White,  2  emment,   for  the  ordinary  pablic    uses. 

Hill  (N.  Y.),  59,  61,  impossible  to  hold  Van  Brocklin  v,   Tennessee,   117  U.   S. 

that  the  statute    could   afterwards   run  151. 

against  the  United  States.  Lambert  t;.  The  necessary  conclusion  is  that  the 
Taylor,  4  B.  &  C.  138 ;  s.  o.  6  D.  &  R.  statute  of  limitations  of  Tennessee  never 
1 88.  ran  against  the  right  of  action  of  the  United 
In  the  present  case,  the  United  States  States  upon  these  coupons,  either  while 
bought  the  coupons  sued  on,  and  the  bonds  the  United  States  held  them  in  trust  for 
to  which  they  were  annexed,  long  before  the  Indians,  or  since  it  has  held  them  for 
any  of  them  became  payable,  or  the  stat-  other  public  uses,  and  that  the  decision 
ute  of  limitations  had  begun  to  nm  against  of  the  circuit  court  was  erroneous, 
the  right  of  any  holder  to  sue  thereon.  This  case  does  not  present  the  question, 
Tlie  money  with  which  they  were  bought  what  effect  the  statute  of  limitations  may 
was  money  received  by  the  United  States  have  in  an  action  on  a  contract  in  which 
from  the  sale  of  lands  ceded  to  it  by  the  the  United  States  has  nothing  but  the 
Chickasaw  Nation  of  Indians.  Those  formal  title,  and  the  whole  interest  be- 
lauds, the  money  received  from  their  longs  to  others.  See  Maryland  v.  Bald« 
sale,  and  the  securities  in  which  that  win,  112  U.  8.  490 ;  Miller  p.  State,  38 
money  was  invested,  to  be  applied  for  Ala.  600. 

the  benefit  of  those  Indians  in  perform-  ^  United  States  v.White,  2  Hill  (N.Y.), 

ance  of  the  obligation  assumed  by  the  59. 

United  States  by  treaties  with  them.    The  »  Cluny  9,   Silliman,   S  Pet.   (U.  S.) 

securities  were  thus  held  by  the  United  270 ;  Bank  of  Hartford  v.  Waterman,  26 

States  for  a  public  use  in   the  highest  Conn.  324. 

sense,  the  performance  of  a  quasi  inter-  *  Parker  v.  Hawk,  2  Fish.  (Pat  Cas. 

national  obligation;  and  they  continued  U.  S.)  58.    But  see  Parker  v,  Peeble,  id. 

to  be  so  held  until  that  obligation  had  541;  Parker  v.  Hallock,  id.  548,  whero 

been    performed   and    discharged,    after  a  contrary  doctrine  was  held, 

which   they  were   held   by  the    United  *  Miller  v.  State,  88  Ala.  600. 
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the  statute,  may  nevertheless  avail  itself  thereof  in  suits  against  it, 
where  there  is  a  statute  authorizing  individuals  to  bring  suits  against 
it.*  This  was  held  at  an  early  day,*  but  the  justice  of  the  rule  is  not 
apparent.  Indeed,  there  would  seem  to  be  no  good  foundation  for  the 
rule,  either  in  principle,  reason,  or  sound  morality.'  In  some  of  the 
States  the  statute  is,  in  terms,  made  applicable  against  the  State,  either 
wholl}*  or  in  special  cases.*  Thus,  in  Nevada  it  is  expressly  provided 
that  the  State  "  will  not  sue  any  person  for  or  in  respect  to  an}'  real 
propert}',  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or  title 
of  the  State  to  the  same,  unless  such  right  or  title  accrued  within  ten 
yeai-s  before  any  action  or  other  proceeding  for  the  same,  or  unless  the 
State  or  those  from  whom  it  claims  shall  have  received  the  rents  and 
profits  of  such  real  property,  or  some  part  thereof,  within  the  space  of 
ten  years;"  and  by  section  1034  the  statute  is  made  applicable  in 
aQ  actions  against  the  State  the  same  as  against  individuals.  In  Min- 
nesota, the  statute  is  made  applicable  to  ^'  actions  brought  in  the  name 
of  the  United  States,  in  the  same  manner  as  to  actions  by  private 
parties ; "  *  and  an  action  upon  a  statute  for  a  penalty  is  in  some 
cases  barred,  although  brought  in  the  name  of  the  United  States.  But 
the  statute  is  not  made  applicable  to  the  State  in  any  instance.  In 
Oi'egon,  the  statute  is  expressly  applied  to  the  State  the  same  as  to 
private  individuals;^  so  also  in  California^  and  Michigan.^  In  New 
Jersey,  a  provision  relative  to  actions  relative  to  lands,  quite  similar  to 
that  in  the  Nevada  statute,  exists,  except  that  the  period  of  limitation  is 
twenty  years.*  In  New  York,  the  statute  in  all  cases  is  applicable  to 
actions  in  favor  or  in  the  name  of  the  State  the  same  as  to  indivdd- 
uals ;  *^  and  such  also  is  the  case  in  Massachusetts  **  and  Vermont.  ^^  In 
Maine,  the  statute  applies  to  the  State  as  to  all  real  or  mixed  actions, 
but  not  in  other  matters.*'  In  most  of  the  other  States  the  maxim 
nuUum  temptu^  &c.,  applies,  and  in  all  the  States  where  the  statutory 
bar  is  only  applied  in  special  instances  the  maxim  is  applied  as  to  all 
other  matters. 

Sec.  53.  Monldpal  CorporationBp  CountleB,  &o.,  within  the  Statute. 
—  The  maxim  nullum  tempus  occurrit  regi  only  applies  in  favor  of  the 
sovereign  power,  and  has  no  application  to  municipal  corporations 
deri\'ing  their  powers  from  the  sovereign,  although  their  powers  in  a 
limited  sense  are  governmental.    Thus  the  statute  runs  for  or  against 

1  Baxter  v.  State,  10  Wis.  454.  *  Mionesota,  Appendix. 

■  11  Coke,  68  &.  •  •  pregon,  Appendix. 

'  Rustomjee  v.   The  Queen,   L.  R.  1  ^  California,  Appendix. 

Q.  B.  Div.  487.  ^  Michigan,  Appendix. 

*  Nevada,  sec.  8,  Appendix.    In  Ne-  •  New  Jersey,  Appendix, 

vada  it  is  held  that  the  statute  of  limi-  ^  New  York,  Appendix, 

tations  may  be  set  up  to  defeat  an  action  ^^  Massachusetts,  Appendix, 

in  the  name  of  the  State  to  recover  de-  ^^  Vermont,  Appendix, 

linquent  taxes.      State  v.  Yellow  Jacket  ^  Maine,  Appendix. 
Silver  Mining  Co.,  14  Nev.  220. 
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towns  and  cities,^  and  also  for  or  against  counties,^  in  the  same  man- 
ner as  it  does  for  and  against  individuals.  In  some  of  the  States  the 
statute  is  in  terms  extended  to  towns,  cities,  and  counties ;  but  inde- 
pendent of  such  provision  the  rule  is  as  stated  supra. 

1  Cincinnati   v.    Evans,    5    Ohio   St.  Choteau,  13  Wall.  (U.  S.)  62 ;  Alton  v. 

494  ;  Lane  v.  Kennedy,  13  id.  42  ;  Cincin-  Illinois  Trans.,  &c.  Co.,  12  III.  38. 

uati  V,  First  Presbyterian  Church,   8  id.  *  County  of  St.  Charles  v.   Powell,  22 

298  ;  Conyngham  School  Dist  v.  Colum-  Mo.  525  ;  Evans  v.  Erie  County,  66  Penn. 

bia  Co.  (Penn.),  6  1^.  Gaz.  26 ;  School  St  222;  Baker  v.  Johnson  Co.,  33  Iowa, 

Directors  v.  Georges,  50  Mo.  194  ;  Ken-  151 ;  Armstrong  v.  Dalton,  4  Dev.  (N.  C. ) 

nebunk  v.  Smith,  21  Me.  445  ;  Gibson  v,  568  ;  County  of  Lancaster  v.  Brenthall,  29 

Penn.  St.  38. 
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CHAPTER   V. 

Computation  of  Tii£e. 

Sec.  54.    "  From  "  and  "  after."  Sec.  66.  When  Act  is  to  be  done  "  by  "  a 

55.   Meaning  of  the  Word  "  Month."  Certain  Day. 

67.  Year. 

Sec.  54.  "Prom  "  and  "after."  —  In  calculating  the  various  periods 
fixed  by  the  different  statutes  of  limitation,  which  date  for  the  most 
part  from  the  time  of  the  accrual  of  the  cause  of  action,  a  difficulty  has 
sometimes  arisen  whether  the  day  of  such  accrual  ought  to  be  excluded 
or  included  in  the  computation.  Generally,  inasmuch  *  as  fractions  of  a 
day  are  not  recognized  in  law,  the  day  must  be  either  included  or  ex- 
cluded in  entirety ;  ^  but  instances  may  arise,  and  frequently  do,  espe- 
cially where  a  question  as  to  the  priority  of  claims  arises,  depending 
upon  the  order  of  events  occurring  on  the  same  day,  when  the  general 
rule  as  to  the  indivisibility  of  a  day  will  be  departed  from.^    As  the  law 

'  Notwithstanding  the  old  maxim  of  nary  legal  computation  of  time  there  are 
law,  yet  the  fiction  that  there  is  no'  frac-  no  fractions  of  a  day ;  and  the  day  on 
tion  of  a  day  will,  it  is  said,  no  longer  pre-  which  an  act  is  done  must  be  entirely  ex- 
vail,  where  it  becomes  essential  for  the  eluded  or  included.  Jones  v.  Planters' 
purposes  of  justice  to  ascertain  the  exact  Bank,  5  Humph.  (Tenn.)  619  ;  Portland 
hour  or  minute.  Pearpoint  v.  Graham,  Bank  v.  Maine  Bank,  11  Mass.  204 ;  i2g 
4  Wash.  (U.  S.  C.  C.)  282.  Welman,  20  Vt.  653.      The  whole  of  a 

^  Cincinnati  Bank  v.  Birkhardt,  100  term  is  considered  as  one  day  ;  and  by  a 
U.  S.  686.  In  Ferris  v.  Ward,  9  111.  499,  legal  fiction,  the  time  between  the  sub- 
it  was  held  that  the  jury  might  consider  mission  and  decision  of  a  cause  is  con- 
fractions  of  a  day.  Tufts  v,  Carradtne,  sidered  as  but  one  day ;  and  so,  although 
8  La.  An.  430 ;  but  except  where  the  ends  a  party  may  die  between  the  time  of 
of  justice  or  the  settlement  of  important  the  decision  in  the  Arkansas  Supreme 
rights  demand  it,  fractions  of  days  are  Court  and  the  filing  of  the  mandate  of  the 
not  noticed,  Price  v.  Tucker,  5  id.  514.  Supreme  Court  of  the  United  States  on 
Whene^r  the  whole  day  and  every  reversal,  no  change  of  parties  wUl  be  made 
moment  of  it  can  be  counted,  then  it  in  the  Supreme  Court,  before  carrying  into 
should  be  ;  whenever,  if  it  were  counted,  effect  the  judgment  of  the  United  States 
the  party  would  in  fact  have  but  a  frac-  court  Cunningham  v.  Ashley,  13  Ark. 
tiondl  part  of  it,  then  it  should  not  be  658.  In  estimating  the  amount  of  dam- 
counted.  Thus,  since  an  infant  is  com-  ages  caused  by  obstructing  a  public  way, 
petent  to  bring  suit  at  any  moment  upon  the  jury  may  consider  fractions  of  a  day, 
the  day  before  his  twenty-first  birthday,  Ferris  v.  Ward,  9  111.  499  ;  and  where  an 
such  day  is  to  be  included  in  the  compu-  act  is  to  be  done  in  the  first  half  of  a  month 
tation  of  ten  years,  which  the  statute  of  of  thirty-one  days,  they  contract  that  it 
limitations  allows  after  the  removal  of  the  shall  be  done  by  noon  of  the  sixteenth  day, 
disability  of  infancy.  Phelan  v.  Douglass,  Grosvenor  v,  Magill,  37  III.  239.  The 
11  How.  (K.  Y.)  Pr.  193.      In  the  ordi-  time  for  completing  commercial  contracts 
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on  this  point  is  neither  satisfactory  nor  certain,  and  as  the  question  is 
one  not  belonging  peculiarly  to  the  subject  of  this  work,  it  will  suffice 
here  to  discuss  the  matter  very  briefly.  The  question  was  carefully  con- 
sidered and  the  then  existing  authorities  examined  in  an  English  case ;  ^ 
and  the  result  of  the  decision  in  that  case  is,  that  there  is  no  settled 
general  rule,  aud  that  the  day  of  the  event  in  a  given  case  must  be 
excluded  or  included,  as  may  be  most  conducive  to  the  beneficial  opera- 
tion of  the  act.  But  that  where  the  act  from  which  time  is  to  begin 
to  run  is  one  to  which  the  party  who  seeks  to  extend  that  period  is 
privy,  there  is  a  presumption  in  favor  of  including  the  day  of  «uch  act 
or  period.  In  a  Massachusetts  case,^  it  was  held  that  in  the  compu- 
tation of  the  time  (six  years)  within  which  the  statute  runs  upon  a  note 
payable  on  demand,  the  day  upon  which  the  cause  of  action  accrued  is 
to  be  included,  and  that  upon  such  a  note  dated  Nov.  1,  1811,  the  stat- 
ute bar  was  complete  on  the  1st  of  November,  1817.'  But  in  a  later 
case  ^  that  court  held  that,  in  computing  the  period  (two  years)  within 
which  an  administrator  may  be  sued,  the  day  on  which  his  bond  is 
given  is  to  be  excluded.  In  Pennsylvania,  in  a  quite  recent  case,*  it 
is  held  that  the  day  on  which  a  cause  of  action  accrues  is  to  be  ex- 
cluded, in  computing  the  time  of  limitation  for  bringing  actions.  And 
such  also  is  the  rule  laid  down  in  a  New  York  case ;  •  and  this  rule  is 
also  adopted  in  Kentucky.''    In  Missouri,^  where  goods  were  delivered 


is  not  limited  to  banking  hours.  A  party 
has  the  whole  business  day  to  deliver  or 
to  pay.  Price  v.  Tucker,  5  La.  An.  614. 
The  general  rule,  that  the  law  admits 
no  fractions  of  a  day,  is  subject  to  numer- 
ous exceptions.  The  law  sometimes  ex- 
pressly forbids  the  different  hours  of  the 
same  day  from  being  recognized  as  affecting 
the  rights  of  parties  ;  but  the  prohibition 
must  be  ^confined  to  the  cases  enumerated. 
Tufts  v.'  Carradine,  3  La.  An.  430.  By 
the  statute  of  21  Hen.  IIL,  the  twenty- 
eighth  and  twenty-ninth  days  of  Febru- 
ary are  reckoned  as  one  day.  That  statute 
is  in  force  in  Indiana,  it  being  prior  to 
4  James  I.  Swift  v.  Tousey,  5  Ind.  196. 
Fractions  of  days  will  only  be  noticed 
when  necessar}'  to  prevent  great  mischief. 
Hampton  v.  Erenzeller,  2  Browne  (Penn.), 
18;  SUngluff  ».  Ambler,  2  W.  N.  C. 
(Penn.)  67  ;  Malvin  v,  Sweitzer,  2  Luz. 
Leg.  Obs.  (Penn.)  35.  In  the  service  of 
writs,  and  in  other  cases  where  the  ends 
of  justice  require  it,  the  inquiry  may  be 
directed  to  the  part  of  the  day,  to  the 
hour,  minute,  or  second  even,  if  neces- 
sary, a  certain  act  was  done.    Wrangham 


v.  Hersey,  8  Wils.  274 ;  Cutter  v.  Wads- 
worth,  7  Conn.  6  ;  Brainerd  v.  Bushnell, 
11  id.  24. 

1  Lester  v.  Garland,  15  Ves.  248. 

«  Presbrey  v.  Williams,  16  Mass.  198. 

<  See  also  Little  v.  Blunt,  9  Pick. 
(Mass.)  488  ;  Rex  v,  Adderley,  Doug.  462; 
Glassington  v.  Rawlins,  8  East,  407 ;  Castle 
V.  Bui-ditt,  8  T.  R.  628. 

«  Paul  V.  Stone,  112  Mass.  27. 

»  Menge  v,  Frick,  73  Penn.  St.  187. 

»  Judd  V.  Fulton,  10  Barb.  (N.  Y.)  117, 
in  which  it  was  held  that,  in  computing 
time,  the  first  day,  or  the  day  on  which 
time  begins  to  run,  is  excluded  ;  and  that 
where  an  act  is  to  be  done  within  a  given 
time,  as  thirty  days,  the  party  has  the 
whole  of  the  thirtieth  day  in  which  to  per- 
form it.  But  that  if  it  is  to  be  done  after 
thirty  days,  the  party  has  the  whole  of  the 
thirty-first  day  in  which  to  complete  it,  as 
the  law  takes  no  notice  of  fractious  of  a 
day. 

'  Smith  V.  Cassidy,  9  B.  Mon.  (Ky.) 

496. 

8  Steamboat  Mary  Blane,  12  Mo.  477. 
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to  a  vessel  under  a  special  contract,  it  was  held  that  a  lien  attached  on 
the  day  of  the  delivery  of  the  first  parcel,  and  that,  in  estimating  the 
time  when  the  statute  begins  to  run,  the  day  of  the  delivery  should  be 
excluded.*  In  New  Hampshire,*  where  a  computation  is  to  be  made 
from  the  time  of  an  act  done,  the  day  when  the  act  is  to  be  done  is  in- 
cluded ;  but  when  the  computation  is  to  be  made  from  or  after  a  certain 
date,  or  from  the  day  of  date,  the  day  of  the  date  is  to  be  excluded ; 
and  this  seems  to  be  the  rule  in  Pennsylvania,'  Kentucky,*  Indiana,* 
Illinois,^  Massachusetts,^  and  Alabama.'  But  this  rule  is  subject  to 
the  exception  that  there  is  nothing  in  the  instrument  evincing  a  dif- 
ferent intention.* 

1  See  also  Blackman  v.  Nearing,  84  adopted.  In  Cornell  v.  Moulton,  8  Den. 
Conn.  55,  where  the  day  of  the  date  of  a  (N.  Y. )  42,  an  action  was  brought  upon 
note  was  held  to  be  excluded  in  determln-  a  note  payable  on  demand.  The  note  was 
ing  the  question  whether  the  statute  had  dated  Feb.  14,  1839,  and  action  was 
run  thereon.  brought  thereon  Feb.  14,  1845 ;  and  the 
'  Blake  v.  Crowningshield,  9  N.  H.  804.  question  was,  whether  the  note  was  saved 
'  Hampton  v,  Erenzeller,  2  Browne  from  the  operation  of  the  statute.  The 
(Penn.),  18  ;  "Wagner  v.  Duffy,  1  Phila.  court  held  that  it  was,  Bronson,  C.  J., 
(Penn.)  369.  But  see  Lysle  v.  Williams,  saying:  **  Our  cases  aU  go  to  establish  one 
15  S.  &  R.  (Penn.)  185;  Taylor  v.  Jacoby,  uniform  rule,  whether  the  question  arises 
2  Penn.  St.  495,  where  it  was  held  that,  upon  the  practice  of  the  court,  or  the  con- 
where  the  words  **  from  the  date  "  are  struction  of  a  statute,  and  the  rule  is  to 
used  to  denote  the  terminua  d  quo,  an  exclude  the  first  day  from  the  compu- 
immediateinterest  istopass,  thedayof  the  tation."  In  a  late  case  in  Connecticut, 
dateisinclusive,  but  that  the  rule  is  other-  Blackman  v.  Nearing,  43  Conn.  55,  this 
wise  when  used  by  way  of  computation  in  rule,  as  expressed  in  several  previous  cases 
an  instrument  to  perpetuate  the  evidence  by  that  court,  referred  to  in  this  chapter, 
of  a  debt.  In  Presbrey  v.  WiUiams,  15  that  the  day  of  the  date  of  a  note  should 
Mass.  198,  an  action  was  brought  upon  a  be  excluded,  is  reiterated,  and  it  is  also 
promissory  note,  and  the  statute  of  limi-  held  that  the  circumstance  that  the  note 
Rations  was  set  up  in  defence.  More  than  is  made  payable  at  a  bank  does  not  change 
six  years  had  elapsed  from  the  date  of  the  the  rule.  In  other  words,  that  a  note 
note,  which  was  payable  on  demand,  but  made  payable  at  a  bank  does  not  become 
a  payment  was  indorsed  thereon  under  payable  any  sooner  from  that  circum- 
date  of  Nov.  1,  1811.  The  action  was  stance.  See,  upon  this  latter  point  and 
brought  Nov.  1,  1817,  and  the  court  held  to  the  same  effect.  Salt  Springs  Nat. 
that  the  statute  was  a  bar.  See  also  Holden  Bank  v.  Barton,  58  N.  Y.  480  ;  Osborne  v, 
V.  James,  11  id-  400,  where  it  was  held  that  Moncure,  8  Wend.  (N.  Y.)  170. 
where  an  administrator  accepted  his  trust  ^  Chiles  v.  Smith,  13  B.  Mon.  (Ey.) 
on  the  second  day  of  December,  1806,  it  460 ;  White  v.  Crutcher,  1  Bush  (Ky.), 
was  held  that  the  four  years  limited  bylaw  472  ;  Handley  v.  Cunningham,  12  id.  402  ; 
expired  on  the  2d  of  December,  1810 ;  also  Wood  v.  Com.,  11  id.  220. 
Bigelow  V.  Wilson,  1  Pick.  (Mass.)  485,  *  Brown  v,  Bazan,  24  Ind.  194. 
where,  in  the  time  allowed  by  statute  for  *  Protection  Life  Ins.  Co.  v.  Palmer, 
redeeming  a  right  in  equity  sold  on  ex-  81  111.  88. 

ecntion,  which  must  be  wiUiin  one  year         ^  Berois  v,  Leonard,  118  Mass.  602. 
after  the  execution  of  the  deed  by  the         ^  Goode  v,  Webb,  52  Ala.  452. 
officer  to  the  purchaser,  it  was  held  that         *  Goode  v.  Webb,  ante ;  Bemis  v.  Leon- 

the  day  on  which  the  deed  was  executed  ard,  ante.    The  day  of  the  date  of  a  note 

must  be  excluded.    See  also  Paul  v.  Stone,  is  excluded  in  the  computation  of  the  time 

112  Mass.  27,  where  a  similar  rule  was  of  payment.     Homes  v.  Smith,  16  Mew 
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In  Soath  Carolina,  it  is  held  that  the  day  from  which  the  reckoning 
commences  and  that  on  which  it  terminates  may  both  be  included  or 
excluded,  as  will  best  preserve  a  right  or  prevent  a  forfeiture ;  ^  and 
the  same  rule  prevails  in  Texas,^  Maine,'  and  Missouri.^  In  several 
of  the  States,  in  the  computation  of  time  lh)m  an  act  done,  the  day 
on  which  the  act  is  done  is  excluded,  as  in  Texas,^  Alabama,'  New 
York,^  Missouri,^  Michigan,*  and  Connecticut ;  ^^  and  this  rule  is  ap- 
plied to  all  species  of  contracts  and  bills  of  exchange,  promissory  notes, 
policies  of  insurance,  wills,  and  all  other  instruments ;  and  they  are  to-be 
so  understood  that  the  day  of  the  date,  or  the  day  of  the  act  from  which 
a  future  time  is  to  be  ascertained,  is  to  be  excluded  from  the  computa- 
tion.^^  But  all  these  rules  are  subject  to  the  exception  that  they  must 

181.    From  the  compatation  of  time,  the  tion  of  the  time  of  payment.    Hohnes  v. 

day  of  publication  of  the  notice  should  be  Smith,  16  Me.  181.   See  also  Page  v.  Went- 

excluded;  the  words  ''after"  and  "  from"  worth,  47  id.  288,  where  the  same  role  was 

being  words  of  exclusion.    Page  v,  Wey-  extended  to  the  publication  of  a  notice, 
mouth,  47  Me.  238.    Where  an  event  is         *  State  v.  Gasconade,  33  Mo.  102. 
determined  to  have  happened  within  two         *  Burr  v.  Lewis,  6  Tex.  76. 
points  of  time,  it  will  be  considered  as         *  Lang  v.  Phillips,  27  Ala.  811. 
having  happened  in  the  middle  of  the         ^  Cornell  v.  Moulton,  3  Den.  (N.  Y.) 

intermediate  space   of  time.      Gontee  t7.  12.    In  McOrawv.  Walker,  2Hilt  (N.  Y.) 

Dawson,  2  Bland  (Md.),  264.    Where  time  404,  this  doctrine  was  reaffirmed,  and  in 

is  to  be  computed  from  or  after  a  certain  an  action  upon  a  note  which  became  due 

day,  that  day  is  to  be  excluded  in  the  on  the  4th  of  October,  1852,   and   upon 

computation,   unless   it  appears   that   a  which  an  action  was  commenced  Oct.  5, 

dififerent  computation  was  intended ;  for  1858,  it  was  held  that  it  was  seasonably 

no  moment  of  time  can  be  said  to  be  commenced,  as  the  day  of  the  accrual  of 

after  a  given  day,  until  that  day  has  ex«  the  action  must  be  exduded. 
pired.    Bigelowv.  Wilson,  1  Pick.  (Mass.)         «  Kimm  tJ.  Osgood,  19  Mo.  60. 
485  ;  Pylev.  Maulding,  7  J.J.  Mar.(Ky.)         •  Gorham  v.  Wing,  10  Mich.  486.  , 
202  ;  Jacobs  r.  Graham,  1  Blackf.  (Ind.)        ^  Sands  v.  Lyon,  18  Conn.  28 ;  Aveiy 

892 ;  Arnold  v.  United  States,  9  Cranch  v.  Stewart,  2  id.  69. 
(U.  S.),  104;  Rand  v.  Rand,  4  N.  H.  267;        ii  Weeks  v,  Hull,  19  Conn.  381.  Where, 

Goswillcr's  Case,  3  Penn.  200 ;  Blanchard  in  a  statute,  time  is  computed  from  an  act 

V.  Hilliard,  11  Mass.  85  ;  Woodbridge  v,  done,  the  first  day  is  excluded.     Bigelow 

Brigham,  12  id.  408,  13  id.  556  ;  Henry  v.  Wilson,  1  Pick.  (Mass.)  487  ;  Homan 

V.  Jones,  8  id.  453  ;  liorent  v.  South  Caro-  «.  Lowell,  6  Mass.  659  ;  Preebles  v,  Hanna- 

lina  Ins.  Co.,  1  N.  &  M.  (S.  C.)  505  ;  Bow-  ford,  18  Me.  106.    In  New  York  it  is  held, 

man  v.  Wood,  41  111.  203;  Wiggin  v,  Peters,  in  computing  time  given  by  statute,  both 

1  Met.  (Mass. )  127;  Ewing  v.  Bailey,  5  111.  the  first  and  last  days  should  be  excluded, 

420.     Where  a  date  is  given,  both  as  a  day  Jackson    v.  Van  Valkenburgh,    8    Cow. 

of  the  week  and  a  day  of  the  month,  and  (N.  Y.)  260  ;  so  also  in.  Kentucky,  Sanders 

the, two  are  inconsistent,  the  day  of  the  v.  Norton,  4  T.  B.  Mon.  (Ky.)  464.    In 

month  must  govern.     Ingersoll  v.  Kirby,  Pennsylvania,  it  has  been  held  that  the 

Walk.  (Mich.)  27.  first  day  is  included,  and  the  last  excluded, 

1  State  V,  Schnierle,  6  Rich.  (S.  C.)  Thomas  «.  Afflick,  16  Penn.  St.  14  ;  but 

299.  the  rule  now  in  that  State  is  well  estab- 

«  O'Connor  v.  Lewis,  1  Tex.  107.  lished,  that  when  a  certain  number  of 

«  Windsor  v.  China,  4  Me.  298.     In  days  are  allowed  to  do  an  act  in,  as,  when- 

Maine  it  is  held  that  the  day  of  the  dat«  ever  by  rule  of  court  or  statute  a  certain 

of  a  note  is  excluded  in  the  computa-  number  of  days  are  allowed  to  do  an  act 
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3'ield,  when  necessary,  to  the  justice  of  the  case,  so  as  to  protect  the 
rights  of  the  parties  and  prevent  a  forfeiture,  if  this  can  be  done  with- 
out violating  a  clear  intention  of  the  parties  or  a  positive  provision  of 
the  contract.^  By  some  of  the  cases,  a  distinction  has  been  taken  be- 
tween the  date  and  the  day  of  the  date  of  a  written  instrunaent,  and 
between  mercantile  contracts  and  others,  and  between  contracts  and 
statutes ;  but  these  distinctions  were  so  prolific  of  confusion  and  of  so 
little  practical  importance,  that  the  more  modem  cases  ignore  them,^ 
and  the}'  are  applied  alike  to  all  classes  of  contracts,  instruments,  stat- 
utes, &c.  In  a  Connecticut  case,*  in  which  the  construction  of  a  will 
was  involved,  and  in  deteimining  the  time  within  which  a  legacy 
became  payable  under  it,  the  court  excluded  the  day  from  which  the 
comx)utation  was  to  commence.  *' Instruments,"  said  Storrs,  J., 
^^  should  be  constructed,  if  possible,  so  that  they  and  the  rights  de- 
pending upon  them  shall  be  upheld  and  not  destroyed;  the  pre- 
sumption being  that  instruments  are  designed  to  be  effectual  and 
not  futile.''  In  that  case  the  testator  left  all  his  real  estate  to  his 
son  John,  *^  provided  that  he  do  pay  in  one  year  next  after  my 
decease  to  each  of  my  daughters,"  naming  them,  ^^  one  hundred  dol- 
lars." The  testator  died  on  the  second  day  of  October,  1841,  which 
was  Sunday.  On  the  third  da}'  of  October,  1842,  he  tendered  to  each 
of  the  persons  named  in  the  will  the  sum  of  one  hundred  dollars ;  and 
it  was  claimed  that  the  tender  was  too  late,  and  that  the  title  to  the 
land  so  conditionally  devised  thereupon  vested  in  the  plalntifTs,  and 
that  they  were  entitled  to  eject  the  defendant  therefrom.     But  the  court 

in,  or  it  is  said  that  an  act  may  be  done  ^  Bigelow  v.  Wilson,  ante  ;  Weeks  v. 
within  a  given  number  of  days,  the  day  Hull,  19  Conn.  881  ;  Windsor  v.  China, 
on  which  the  role  is  taken  or  the  deci-  avuU.  In  Blackman  v.  Nearing,  43  id. 
aion  is  made  is  to  be  excluded.  Black  v,  66,  the  court  lay  down  the  doctrine  that 
JohnS)  68  id.  88  ;  Thomas  v.  Premium  as  a  general  rule,  in  all  cases  where  a  period 
Loan  Assn.,  3  Phila.  (Penn.)  425  ;  Monks  of  time  is  to  be  reckoned  from  a  particular 
V,  Russell,  40  Penn.  St.  872 ;  Duffy  v.  day  or  event,  whether  under  a  contract, 
Ogden,  64  id.  240  ;  Cromelin  v.  Brink,  will,  or  statute,  or  in  legal  proceedings, 
29  id.  522,  overruling  Thomas  v,  Afflick,  the  day  of  such  date  or  event  is  to  be  ez« 
ante.  Thus,  a  notice  to  quit  on  the  12th  eluded  from  the  computation.  It  makes 
^f  May  is  served  in  time  on  the  12th  of  the  important  exception,  however,  that, 
February.  McCrowen  v.  Sennett,  1  Brewst.  where  a  different  intent  appears  in  a  par- 
(Penn. )  397.  An  appeal  from  the  Orphan's  ticular  case,  the  intent  is  to  prevail.  "  No 
Court  made  on  Oct.  8,  1829,  is  in  time  rule,"  says  Foster,  J.,  "is  to  be  so  sternly 
if  entered  Oct.  8,  1830,  it  being  within  enforced  as  to  defeat  the  intent  of  the  par- 
one  year,  excluding  the  day  of  appeal,  ties.  That  is  always  paramount  to  all 
£ye*s  Appeal,  2  Watts  (Penn.),  283;  other  considerations,  and  is  always  to  be 
B.  p.  Browne  v,  Browne,  8  S.  &  R.  (Penn.)  carried  into  effect,  if  not  contrary  to  law 
496;  Sims  v.  Hampton,  1  id.  411  ;  and  or  public  policy." 

in  a  late  case  it  is  held  that  the  day  on         ^  Weeks  v,  Hull,    ante ;    Menges   v. 

which  the  cause  of  action  accrued  should  Frick,   73  Penn.  St.   137  ;    Windsor   «. 

he  excluded  in  computing  the  time  of  lim-  China,  ante, 
itation  for  bringing  actions,   Menges   v,         >  Sands  v.  Lyon,  18  Conn.  28. 
Frick,  73  Penn.  St.  137. 
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held  that  the  whole  of  the  second  day  of  October,  1842,  should  be 

excluded,  and  consequently  that  a  tender  on  the  third  da}*  of  October 
of  the  succeeding  year,  the  second  day  being  Sunday,  was  in  time.^  In 
an  English  case,  often  cited,'  the  question  was,  whether  the  execution 

1  In  Lester  v.  Garland,  15  Yes.  246,  given  np  except  one,  which  was  this :  that 
the  day  of  the  testator*s  decease  was  ex-  the  lease  was  made  for  twenty-oue  years, 
eluded,  in  a  case  where,  under  a  will,  there  to  commence  '  from  the  day  of  the  date.' 
was  a  bequest  of  personal  property  to  trus-  It  arises  on  a  marriage  settlement,  in  the 
tees  in  trust,  that  in  case  A.  should  "within  year  1724,  by  which  a  power  is  reserved  to 
six  mouths  after  my  decease  *'  give  security  Godolphin  Edwards  to  make  leases,  with 
not  to  marry  B.,  **then,  and  not  other-  many  restrictions  and  qualifications,  and 
wise,"  the  trustees  should  pay  the  amount  among  the  rest  the  following  :  *  that  they 
of  said  estate  to  the  children  of  A.,  with  a  were  not  to  be  in  reversion,  remainder,  or 
praviso  that  it  should  go  over  if  A  should  expectancy ; '  and,  therefore,  the  question 
neglect  or  refuse  to  give  such  security,  is,  'whether  this  be  a  lease  in  possession;' 
The  court  held  that,  in  computing  the  six  and  it  turns  upon  this,  'whether  to  com- 
months,  the  day  of  the  testator's  death  mence  from  the  day  of  the  date  in  this 
should  be  excluded ;  and  that  as  he  died  on  deed  is  to  be  construed  inclusive  or  exclu- 
the  twelfth  day  of  January,  and  the  secur-  sive  of  the  day  it  bears  date.'  I  will  first 
ity  was  given  on  the  12th  of  the  next  July,  consider  it  as  supposing  this  a  new  ques- 
the  condition  had  been  complied  with.  Sir  tiou,  and  that  there  never  had  existed  any 
William  Gkant,  M.  R.,  after  remarking  Utigation  concerning  it.  In  that  light, 
that  the  happening  of  an  event  stands  upon  the  whole  will  turn  upon  a  point  of  con- 
thesamegroundas  the  doing  of  an  act,  said  struction  of  the  particle  'from.'  The 
that  "whatever  dicta  thera  might  be  to  power  requnes  no  precise  form  to  describe 
the  effect  that  the  day  of  the  act  or  event  the  commencement  of  the  lease  ;  the  law 
is  always  to  be  excluded,  it  is  clear  that  requires  no  technical  form.  All  that  is 
the  actual  decisions  cannot  be  brought  required  is  only  enough  to  show  that  it  is 
under  any  such  head.*'  He  expressed  the  a  lease  in  possession,  and  not  in  reversion ; 
opiuion  that  it  would  be  much  more  easy  and,  therefore,  if  the  words  used  ai-e  suffi- 
to  maintain  that  the  day  of  an  act  done,  cient  for  that  purpose,  the  lease  will  be  a 
or  event  happening,  ought  in  all  cases  to  good  and  valid  lease.  In  grammatical 
be  excluded,  than  that  it  should  be  in  all  stiictness,  and  in  the  nicest  propriety  of 
cases  included;  and,  after  giving  his  reasons  speech  that  the  English  language  admits 
for  that  opinion,  he  concludes  by  saying  of,  the  sense  of  tlie  word  'from'  must 
that  whether  the  day  shall  be  excluded  or  always  depend  upon  the  context  and  sub- 
included  is  not  to  be  determined  by  any  ject-matter,  whether  it  shall  be  construed 
general  rule,  but  must  depend  on  the  rea-  inclusive  or  exclusive  of  the  tenntntcs  a 
son  of  the  thing,  according  to  the  circum-  quo;  and  whilst  the  gentlemen  at  the  bar 
stances  of  the  case.  were  arguing  this  case,  a  hundred  instances 

^  Pugh  V.  The  Duke  of  Leeds,  Cowp.  and  more  occurred  to  me,  both  in  verse 
714.  As  the  question  involved  is  one  of  prac-  and  prose,  where  it  is  used  both  inclu- 
tical  importance,  and  likely  to  continue  to  sively  and  exclusively.  If  the  parties  in 
be  so  for  some  time,  at  least  until  there  is  the  present  case  had  added  the  word  *  in- 
more  uniformity  in  the  decisions  involving  elusive*  or  'exclusive,'  the  matter  would 
this  question,  I  give  the  main  portion  of  have  been  very  clear.  If  they  had  said. 
Lord  Mansfield's  masterly  opinion  in  '  from  the  day  of  the  date  inclusive,'  the 
this  case.  He  said:  "This  case  was  an  term  would  have  commenced  immediately ; 
issue  to  try  whether  a  lease  made  by  one  if  they  had  said,  '  from  the  day  of  the 
Godolphin  Edwards,  bearing  date  the  10th  date  exclusive,'  it  would  have  commenced 
October,  1765,  was  a  good  or  bad  lease,  the  next  day. 

The  case  went  down  to  trial,  and  several  '*But  let  us  see  whether  the  context 

ohjections  were  raised  ;  but  they  were  all  and  subject-matter  in  this  case  do  not  show 
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of  a  lease  for  twentj-one  years,  to  commence  from  the  da}^  of  the  date, 
was  a  compliance  with  a  power  resented  in  a  marriage  settlement,  to  lease 

that  the  constraction  here  should  he  in-  "  The  first  case  in  point  of  time  was  in 
elusive,  as  demonstrably  as  if  the  word  Mich.  4  £1.    Dyer,  218  b  ;  Moore,  40,  8.  c. 
'  inclusive '  had  been  added.      This  is  a  This  was  a  question*  that  arose  upon  the 
lease  made  under  a  power ;  the  lease  refers  statute  of  enrolments,  27  Hen.  VIII.  c.  16, 
to  the  power ;  and  the  power  requires  that  which  says,  *  that  the  enrolment  shall  be 
the  lease  should  be  a  lease  in  possession,  made  Ttdthin  six  months  next  after  the  date 
The  validity  of  it  depends  upon  its  being  of  the  deed.'    The  indenture  in  question 
in  possession ;  and  it  is  made  as  a  provision  bore  date  the  9th  October,  1557  ;  it  was 
for  an  only  daughter.    He  roust,  therefore,  enrolled  in  chancery  on  the  21st  March, 
intend  to  make  a  good  lease.    The  expres-  1558,  which  was  the  last  day  of  the  six 
sion    then,   compared  with   the   drcum-  months,  reckoning  twenty-eight  days  to 
stances,  is  as  strong  in  respect  of  what  his  each  month,  and  making  the  day  of  the  date 
intention  was  as  if  he  had  said  in  express  exclusive.   The  court  held  '  that  the  inden- 
words,    '  I  mean  it  as  a  lease  in  posses-  ture  was  well  enrolled,  and  that  the  words 
sion,'  'I  mean  it  shall  be  so  construed.'  *' next  after  the  date  of  the  deed  "  were  ex- 
]f  it  is  so  construed,  the  word   'from'  elusive  of  the  day  of  the  date.'    This  de- 
must  be  inclusive.    This  construction  is  cision  was  in  favor  and  in  support  of  the 
to  support  the  deeds  of  parties,  to  give  deed ;  otherwise  it  would  have  been  void, 
effect  to  their  intention,  and  to  protect  And  yet  it  has  been  determined  that  in  a 
property.    The  other  is  a  subtlety  to  over-  note  of  hand,  payable  ten  days  after  siglit, 
turn  prox)erty,  and  to  defeat  the  intention  the  day  of  the  sight  is  inclusive.     Bellasis 
of  parties,  without  answering  any  one  good  v.  Hester,  1  Ld.  Baym.  281.     Why  ?    Be- 
end  or  purpose  whatsoever.     And  though  cause  of   the  subject-matter,  that  there 
courts  of  justice  are  sometimes  obliged  to  should  be  no  further  time  to  make  the 
decide  against  the  convenience,  and  even  demand  ;  and  yet,  after  the  day  and  after 
against  the  seeming  right,  of  private  per-  sight  is  precisely  the  same  in  language, 
sons,  yet  it  is  always  in  favor  of  some  '*The  next  is  Clayton's  Case,  5  Coke, 
greater  public  benefit     But  here,  to  con-  1  Mich.  27  £1.    The  point  in  question  was 
strue  *  from  the  day  of  the  date '   to  be  the  meaning  of  the  words  *  from  hence- 
exclusive,  can  only  be  to  defeat  the  inten-  forth,'  which  were  accounted  from  the  day 
tion  of  the  parties.    If  such  a  construction  of  the  delivery,  and  as  much  as  to  say, 
were  right,  it  would  hold  good,  supposing  '  from  the  making.'     But  the  court  held 
the  lessee  had  laid  out  ever  so  much  money  that  *  from  the  making '  was  inclusive,  and 
upon  the  estate  ;  and  all  would  be  alike  *  from  the  day  of  the  making '  was  exclu- 
defeated  by  a  mere  blunder  of  the  attorney  sive. 

or  his  clerk.    Therefore,  if  the  case  stood  "The  next  is  Trin.  89  Eliz.,  5  Co.  90, 

clear  of  every  question  or  decision  which  Barwick's  Case,  which  was  a  demise  of  a 

has  existed,  it  could  not  bear  a  moment's  freehold  lease  by  letters-patent,  *  habendum 

aigument.  a  die   eonfedionis   earundum    liierarum 

** Secondly,  I  will  consider  this  question  paienHum,*      The  day  of  the  date  was 

upon  the  authorities.    I  have  arranged  all  held  to  be  exclusive,  and  the  letters-patent 

the  cases  that  have  been  determined  in  therefore  void. 

Westminster  Hall,  in  order  of  time  ;  and  "  In  Mich.  4  Jac,  Cro.  Jac.  185,  Osbom 

when  I  come  to  state  them,  you  will  be  v.  Ryder,  '  from  the  date '  was  held  to  be 

surprised  to  see  they  stand  so  little  in  the  inclusive,  and  dififerent  from  the  time  or 

way  as  binding  authorities  against  justice,  day  of  the  date,  which  is  exclusive.    In 

reason,  and  common  sense.    All  they  show  Trin.  8  Jac.,  Cro.  Jac.  258,  Llewellyn  v. 

is  the  great  uncertainty  of  the  meaning,  Williams,  it  was  held  '  that  from  the  date' 

and  the  impossibility  of  putting  an  abso-  and  '  from  the  day  of  the  date '  meant  both 

lute  sense  to  hold  good  in  all  cases  ;  they  exactly  the  same  thing,  and  both  exclusive 

are  themselves    so   many  contradictions  of  the  day. 

backwards  and  forwaitis.  *'  The  next  case  in  order  of  time  is  Trin* 
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for  twenty-one  years  *'  in  possession,  but  not  in  reversion,"  and  the  whole 
matter  turned  upon  the  question  whether  the  phrase  ^^  to  commenoe  f^om 

9  Jac.,  1  Balst.  177,  the  yery  year  after-  say   the  court,   '  if  there  was  a  question 
wards ;  and  there  it  is  said  hy  Fleming,  upon  letters-patent,  like  Barwick's  Case, 
that  *  from  the  date  ''bicludes  the  day,  and  to  make  the  patent  good,  the  jury  might 
'  from  the  day  of  the  date '  excludes  it.  find  they  were  made  the  last  uistant  of  the 
Now,  thus  the  cases  stand,  down  to  the  day.'    This  they  ohserred  to  get  rid  of  the 
14th  of  James.     They  are  yes  and  no,  and  force  of  a  wrong  determination.    Just  so 
a  medium  between  them.     But  in  Trin.  SiREARDLTWiLMOToncedidinacasethat 
14  Jac.,  1  Bolle's  Rep.  887,  8  Bulst  204,  came  before  him.     He  left  it  to  the  jury 
8.  0.,  Coke,  Chief  Justice,  and  the  whole  to  find  that  livery  was  made  the  last  mo- 
court,  in  the  case  of  Bacon  v.  Waller,  held,  ment  of  the  day.    The  authorities,  there- 
agreeably  to  Llewellyn's  Case,  Trin.  8  Jac.,  fore,   of  Coke   Littleton,   46  6,  Bacon  v. 
that  'from  the  date,'  and  'from  the  day  Waller,    8    Bulst    204,    1    Roll.    Rep. 
of  the  date,'  meant  both  exactly  the  same  887,  8.C.,  and  Llewellyn  v.  Williams,  Cro. 
thing,  and  both  were  exclusive.  Jac.  258,  were  at  that  time  grumbled  at, 
"Thus  it  stood  then  for  settled  law,  by  as  being  against  the  sense  of  mankind, 
these  two  solemnly  a4judged  cases,  that  against  convenience,  and  against  justice, 
both  meant  exactly  the  same  thing.    So  it  and  founded  upon  subtleties  that  even  the 
stood  likewise  at  the  time  of  the  publica-  schoolmen  would  have  been  ashamed  of. 
tion  of  Coke's  Commentary  on  Littleton,  The  doctrine  they  established  was,  that 
which  was  about  ten  years  afterwards;  and  both  meant  the  same  thiug,  and  both  were 
so  clear  was  Lord  Coke  in  his  opinion  that  exclusive.     With  respect  to  their  both 
the  point  was  settled  by  those  two  judg-  meaning  the  same  thing,  unquestionably 
ments,  that  he  adopts  the  judgment  in  they  were  right.     For  what  is  '  the  date '  ? 
positive  words,  without  restriction  or  quali-  The  date  is  a  memorandum  of  the  day 
fication ;  and  in  Co.  Lit.  46  5,  he  lays  it  when  the  deed  was  delivered.    In  Latin 
down  as  text  law,  that  both  mean  the  same  it  is  '  datum  ; '  and  '  datum  tali  die '  is, 
thing,  and  that  both  are  exclusive.    So  it  delivered  on  such  a  day.     Then,  in  point 
seems  to  have  stood  down  to  Trin.  24  Car.  I.  of  law,  there  is  no  fraction  of  a  day  :  it  is 
At  that  time  mankind  began  to  revolt  at  an  indivisible  point.    What  is  '  the  day  of 
such  a  doctrine.    There,  in  the  case  oi  the  date '  ?     It  is  '  the  day  the  deed  is 
Cornish  v,  Cawsay,  Aleyn,  77",  Style,  118,  delivered.'     'The  date,'  therefore,  being 
8.  c,  in  an  action  of  debt  against  an  ex-  also  defined  to  be  the  day  the  deed  is 
ecutrix,  the  plaintiff  declared  upon  a  lease,  delivered,  *  the  date '  and  '  the  day  of  the 
'from  the  day  of  the  date,'  for  seven  years,  date '  must  be  the  same  thing.     The  day 
The  lease  was  in  these  words,  '  lh)m  the  of  the  date  is  only  a  superfluous  expres- 
day  of  the  date,'  for  the  term  of  seven  sion.    It  is  impossible  in  common  sense 
years,  from  henceforth  next  and  immedi-  to  distinguish  the  one  from  the  other, 
ately  following,  with  a  great  many  other  '  Date '  does  not  mean  the  hour  or  the 
words.     It  was  contended  that  though  minute,  but  the  day  of  deliver}' ;  and  in 
'  from  the  day  of  the  date '  was  exclusive,  law  there  is  no  fraction  of  a  day.    As  to                    j 
yetthe  words 'from henceforth,' ftc., being  the  other  point,  that  'from'  shall  in  all 
added,  made  it  inclusive,  and  this  was  ob-  cases  be  construed  to  be  exclusive,  it  is 
iected  as  a  variance  between  the  declaration  contrary  to  the  common  signification  of 
and  the  deed.    The  court  left  it  to  the  language.     And  for  courts  of  justice  to 
jury ;   the  jury  threw  it  back  upon  the  determine  words  against  the  intention  of 
court,  and  brought  in  a  special  verdict,  parties,  and  against  the  generally  received 
stating  the  lease  verbatim  ;  and  then  the  sense  and  acceptation  of  the  words  them- 
court  held  that,  according  to  the  authori-  selves,  is  laying  a  snare  to  entrap  mankind, 
ties,  '  from  the  day  of  the  date '  was  ex-  Usage  decides  upon  the  force  of  language ; 
elusive,  and,  therefore,   the  plaintiff  had  and,  with  respect  to  this  woixl,  has  im* 
mistaken  his  lease.    But,  at  the  same  time,  printed  on  the  understandhigs  of  men  in 
they  seemed  shocked  at  its  being  so ;  for,  general,  in  their^transactious  in  life^  the 


§54.] 


COMPUTATION  OF  TIME.  127 


the  day  of  the  date "  was  to  be  constnied  as  excluding  or  including 
the  day  on  which  the  lease  bore  date,  because  upon  that  would  depend 

sense  that  Lnow  put  upon  it ;  whilst  coturts  different  when  it  should  hegin ;  the  argu- 

of  law  understand  it  in  a  wholly  different  ment  rather  was  that  it  should  begin  the 

sense.  day  after.     In  the  next  place,  it  would 

'*  Thus  it  stood  down  to  the  sixth  year  have  included  the  insurance  if  it  had  begun 
of  William  and  Mary.  A  case  then  hap-  that  day.  Lobd  Chief  Justice  Holt 
pened  of  considerable  property,  and  not  seems  to  have  considei'ed  it  as  a  favorable 
merely  a  question  of  pleading.  Hatter  v.  case  for  the  insured,  otherwise  he  would  not 
Ash,  8  Lev.  438,  1  Ld.  Baym.  84.  It  have  had  recourse  to  the  old  maxim  of  law, 
arose  upon  a  prebendal  lease  to  commence  that  there  is  no  fraction  of  a  day.  He  cited 
from  the  date  of  the  indenture.  The  sue-  a  case,  Anon.,  1  Salk.  44,  where  it  was  held 
cessor  wished  to  avoid  it  on  the  ground  of  that  if  a  man  Uved  to  the  eve  of  the  anni- 
its  being  a  lease  to  commence  in  futuro.  versary  of  his  birth,  no  longer  even  than 
The  case  was  several  times  argued ;  against  till  one  o'clock  in  the  morning  of  that  day, 
the  lease  upon  the  weight  of  authorities,  and  made  his  will,  by  having  touched  the 
and  in  favor  of  it,  upon  the  ground  of  the  verge  of  the  day,  it  was  the  same  as  if  he 
intention  of  the  parties,  *tU  res  magis  had  completed  the  whole  day;  and  the 
valecU  qxuim  perecU.*  After  several  argu-  will  was  declared  a  good  one.  That  ex- 
ments,  Treby,  Chief  Justice,  at  first,  from  isted  as  law ;  but  Holt,  in  his  application 
the  strength  of  reason,  was  for  supporting  of  it,  turned  it  the  other  way.  I  look 
the  lease,  and  then,  staggered  by  the  upon  this  case  as  of  very  little  authority, 
weight  of  authorities,  changed  his  opinion ;  there  being  no  argument  from  the  subject- 
but  when  the  judgment  was  given  he  ab-  matter. 

sen  ted  himself.   Powell,  Jun.,  at  first  fol-  "  Another  case  happened  since,  in  Hil. 

lowed  the  authprities,  but  afterwards  came  4  Ann.,  Seignorett  v.  Noguire,  2  Ld.  Raj'm. 

over  to  reason;  and  at  last  it  was  agreed,  by  1241.     This  case,  though  a  very  material 

Neville  and  the  two  Powells,  that  'from  case,  was  not  cited  in  the  Exchequer,  the 

the  date '  ought  to  be  construed  inclusive,  present  point  not  being  the  question  liti- 

and  therefore  that  the  lease  was  good,  gated,  but  arising  out  of  some  collateral 

Now,  though  there  was  something  said  in  matter ;  and  therefore  the  indexes  have 

the  argument  as  to  the  distinction  between  not  led  counsel  to  it.     It  was  upon  a  point 

the  date  and  the  day  of  the  date,  the  of  pleading,  and  the  whole  court  held  that 

authorities  said  they  were  the  same  ;  and  to  aver  th^t  a  contract  was  to  commence 

yet  this  determination  went  to  the  matter  '  with  the  day  of  the  date '  was  the  same 

of  right  in  the  question,  and  supported  the  thing  as  to  aver  that  it  commenced  *  from 

lease.  the  day  of  the  date. '    Holt,  Chief  Justice, 

"The  next  case  after  this  was  Trin.  11  said  that  'from  the  date'  was  inclusive, 

Wm.  HI.,  1  Ld.  Raym.  480.    It  was  upon  and  so  was  the  same  as  'with  the  date,' 

a  policy  of  insurance,  dated  the  3d  Sep-  but  that  '  from  the  day  of  the  date '  was 

tember,  1697,  upon  the  life  of  Sir  Robert  exclusive.     But  Powell  said  that  *  from 

Howard,  for  a  year,   '  from  the  day  of  the  the  date '  and  '  from  the  day  of  the  date  * 

date '  of  the  policy.    Sir  Robert  died  upon  had  been  adjudged  to  be  the  same  in  the 

the  8d  of  September,  1698,  at  one  o'clock  Common  Pleas.    That  case  in  the  Common 

in  the  morning ;  and  Holt,  Chief  Justice,  Pleas  is  not  to  be  found.    It  could  not  be 

held  that  from  the  day  of  the  date  was  the  case  of  Hatter  v.  Ash.     But  all  the 

exclusive;  but  he  held  that  the  insurer  court  determined  that  '  from  the  day  of  the 

was  liable,  because  in  law  there  is  no  frac-  date'  was  the  same  as  with  the  day  of  the 

tion  of  a  day,  and  Sir  Robert  died  at  one  date,  and  inclusive.     If  'from  the  date,' 

o'clock  in  the  morning,  whereas  to  vacate  therefore,  is  inclusive,  it  must  be  the  same, 

the  policy  he  should  have  lived  till  twelve  as  'from  the  day  of  the  date.'  I  have  been 

o'clock  at  night.     In  that  case  there  was  supplied  with  another  case  this  morning  by 

no  argument  to  be  drawn  from  the  subject-  Mr.  Ju.stice  Aston  :  the  name  of  it  is 

matter^  for  in  the  policy  it  was  totally  in-  Thompson  v.  Vanbeek,  before  Lord  Hari)* 
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whether  the  lease  was  a  lease  in  possession.     The  coiirt  established  the 

principle  that  the  words  ^^  from  the  day  of  the  date,"  when  used  in  aa 

wiCKE  in  Mich.  1736.  It  was  an  action  longing  to  the  Duchess  of  Portland,  ad- 
brought  upon  an  usurious  contract,  and  the  joining  Lady  Portland's,  —  all  three  held 
question  turned  upon  a  point  of  pleading,  under  the  crown.  Between  the  three 
The  rule  laid  down  by  Lord  Haiid wicks  houses  and  the  river  Thames  there  was  a 
in  that  case  shows  that  he  went  upon  the  terrace,  which  had  been  part  of  the  queen's 
same  principle,  and  reasoned  just  as  I  do  garden.  Neither  of  them  thought  of  ap- 
now,  that  *the  construction  must  always  plying  for  the  terrace,  and  it  would  hare 
depend  upon  the  subject-matter.'  been  thought  invidious  to  have  done  so. 

"  Here  Mr.  Justice  Aston  stated  this  It  was  to  be  in  common.     Upon  the  cir- 

case  from  his  own  note  as  follows :  Thomp-  cumstance  of  this  terrace.  Lord  Pembroke 

son  V.  Vanbeek  was  never  determined,  but  laid  out  a  considerable  sum  of  money  upon 

as  it  stood  the  case  was  this,  —  it  was  an  his  house.     At  the  expiration,  however,  of 

action  on  the  statute  of  usury.     The  dec-  her  lease,  the  Countess  of  Portland  applied 

laration  said,  '  giving  day  of  pa3rnient  from  to  renew.     A  new  lease  of  fifty  years  was 

the  26th.'     Upon  the  evidence  it  appeared  granted,  in  which,  without  notice  to  Lord 

that  the  bond  was  given  on  the  27th.   The  Pembroke,  she  got  the  terrace  inserted  and 

question  was,  whether,  as  the  declaration  added.     When  Lord  Pembroke  heard  of  it 

stated  '  giving  day  of  payment  from  the  he  was  much  offended,  but  still  more  so  at 

26th,'  this  was  a  variai^.    That  depended  the  use  that  was  made  of  it ;  for  the  Coun- 

upon  whether  the  word  *from'  should  be  tess  planted  trees,  which,  if  they  had  grown 

construed  inclusive  of  the  26th,  or  exclu-  up,   would  have  intercepted  Lord  Pem- 

sive.     What  Lord  Hardwicke  said  was  broke's  view,  —  however,  some  fatality  at- 

this  :   *  the  computation  is  to  be  made  tended  them,   for  they  all  died  after  a 

from  the  time  of  the  act  done ;'  and  though  certain  time.     Lord  Pembroke  wanted  to 

there  are  a  variety  of  constructions  of  the  avoid  this  lease,  — not  to  take  away  Lady 

word  *  from,'  yet  it  depends  entirely  upon  Portland's  house,  but  to  get  back  the  ter^ 

the  nature  of  the  thing ;  and  that  it  should  race,  and  leave  it  In  the  state  it  was  before. 

60  depend  is  the  right  rule.     The  consid-  Application  was  accordingly  made  to  the 

eration  for  the  interest  paid  is  giving  day  officers  of  the  crown  about  it ;'  and  at  last 

of  payment.    I  think  it  includes  the  day ;  the  Attorney-General  was  directed  to  file  an 

and  my  reason  is,   that  it  would  be  a  information  for  the  terrace ;  and  an  infor- 

strange  construction  to  say  that  the  day  mation  was  accordingly  filed  in  the  £x- 

of  payment  shall  be  antecedent  to  the  time  chequer.  A  variety  of  objections  were  made 

of  advancing  the  money ;  so  ut  res  magis  to  (Ufferent  flaws,  supposed  in  the  lease ; 

yaleat  quam  pereat,  it  is  inclusive.     But  but  the  principal  objection  was  founded 

the  case  was  never  decided.  upon  the  Civil  List  Act,  1  Ann.  st.  1,  c.  7, 

"Thus  stood  all  the  authorities  down  which  directs  that  all  leases  to  be  granted 

to  the  year  1743,  a  period  of  two  himdred  of  any  of  the  crown  lands  shall  be  void, 

years,  —  not  much  to  the  honor  of  the  *  unless  made  to  commence  from  the  date 

learned  in  Westminster  Hall,  to  embarrass  or  making.'    This  lease  was  made  to  com- 

a  point  which  a  plain  man  of  common  mence  from  the  '  day  of  the  date  or  mak- 

sense  and  understanding  would  have  no  ing.'     Upon  this  it  was  argued  for  the 

difficulty  in  construing.  crown  *  that  the  date  and  the  day  of  the 

"Thera  then  hapx)ened  a  case  of  great  making  were  inclusive,  and  that  the  act  of 

litigation  in  the  Exchequer,  which  arose  Parliament  had  expressly  declared  the  lease 

thus  :  Lord  Pembroke  had  got  a  lease  from  should  be  in  those  terms ;  but  that  from 

the  crown  of  a  spot  of  ground  in  Privy  the  day  of  the  date  was  exclusive,  and 

Garden,  and  had  built  a  house  upon  it  at  therefore  the  lease  was  void  for  the  vari- 

a  great  exi)ense.   The  Countess  of  Portland  ance.'    On  the  part  of  the  Countess  it  was 

had  also  a  lease  upon  an  adjoining  spot,  contended  that  'from  the  date'  and  *from 

and  had  built  her  house  next  to  Lord  the  day  of  the  date '  were  both  the  same. 

Pembroke's.    There  was  another  house  be-  Upon  the  aigument  all  the  cases  were  cited 
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instrument,  were  to  receive  an  inclusive  or  exclusive  sense,  according 
to  the  intention  with  which  they  were  used,  to  be  derived  from  the  con- 
text and  subject-matter,  and  so  as  to  effectuate,  and  not  destroy,  the 
deed  of  the  parties,  and  that  there  was  no  absolute  or  invariable  sense 
to  be  attached  to  them.  This  view  was  adopted  in  a  Pennsylvania  case,^ 
in  which  Tilghman,  C.  J.,  stated  his  conclusion  to  be,  after  a  careful 
examination  of  the  authorities,  that  the  day  on  which  the  act  is  done 
is  excluded  or  included,  as  the  nature  of  the  case  indicated  to  the  court 
that  a  liberal  or  vigorous  construction  should  be  adopted.' 

that  have  been  now  cited,  except  the  two  half  the  other, — eighty  were  granted  'from 

I  have  mentioned.  the  date  or  making,'  and  above  seventy 

"Sir  Thomas  Parker  and  Mr.  Baron  '  from  the  day  of  the  date  or  making.'   All 

Reynolds  were  of  opinion  with  the  objec-  these  leases  had  passed  the  great  seal,  and 

tion,  that  it  was  a  void  lease,  because  it  likewise  thei  seal  of  the  Exchequer.    The 

commenced  in  fiUuro,     The  two  other  aigument  drawn  from  this  circumstance 

baxons  were  of  a  different  opinion  upon  was,  that  usage  should  get  the  better,  and 

this  point ;  but  upon  another  point  they  prevail  over  the  act  of  Parliament,  which 

were  of  opinion  the  lease  was  void.    Sir  was  in  fact  an  admission  at  the  same  time 

Thomas  Parker  and  Mr.  BaronRetnolds  by  implication  that  *from  the  day  of  the 

to  the  contrary ;  so  that,  for  different  rea-  date '  was  contrail  to  the  act.     It  struck 

sons,  they  were  all  of  opinion  the  lease  was  me  in  a  different  Hght,  which  is,  that  the 

void.    Upon  a  case  which  happened  in  this  question  turned  upon  the  construction  of. 

court  since,  Bayntun  v.  Watton,  this  case  the  English  words,  and  what  sense  they 

between  Lord  Pembroke  and  the  Countess  bore.     If  I  was  right,  nothing  can  be  so 

of  Portland  was  mentioned.  Upon  memory,  strong  as  that  all  the  officers  of  the  crown 

as  the  judgment  appeared  to  me  in  so  un-  who  had  been  concerned  in  making  these 

favorable  a  light,  I  took  it  for  granted  that  leases  looked  upon  the  words  as  synony- 

the  court  had  been,  as  it  were,  compelled  by  mous,  and  suffered  them  to  pass  and  repass 

the  weight  and  force  of  authorities.     But  unnoticed.     It  is  demonstration  that,  by 

now  I  will  tell  you  why  I  change  my  opin-  using  both  indifferently,  they  understood 

ion,  after  having  determined  the  case  of  them  to  be  both  the  same  thing. 
Doe  9.  Watton,  as  I  then  did,  out  of  a         "Jo  conclude,  the  ground  of  opinion 

great  veneration  for  Sir  Thomas  Parker,  and  judgment  which  I  now  deliver  is  that 

and  because  I  did  not  care  to  set  up  an  '  from '  may,  in  vulgar  use,  and  even  in 

opinion  of  my  own  mind  against  a  solemn  the  strict  propriety  of  language,  mean 

judgment.  SirThomas  Parker,  intending  either  inclusive  or  exclusive;  that  the  par- 

to  favor  the  world  with  the  publication  of  ties  necessarily  understood  and  used  it  in 

some  cases  that  were  a^'udged  in  his  time,  that  sense,  which  made  their  deed  effec- 

he  did  me  the  honor  to  desire  I  would  tual ;  that  courts  of  justice  are  to  construe 

peruse  them.   I  have*done  so ;  and  reading  the  words  of  parties  so  as  to  effectuate 

a  very  elaborate  report  of  the  Countess  of  their  deeds,  and  not  destroy  them,  more 

Portland's  case,  brought  back  to  me  in  a  especially  where  the  words  themselves  ab- 

regular  view  the  whole  doctrine  upon  the  stractedly  may  admit  of  either  meaning." 
present  subject.  There  I  saw  how  the  ^  Sims  v.  Hampton,!  S.&R.(Penn.)411. 
authorities  stood,  how  the  reasoning  stood;         *  O'Connors.  Lewis,!  Tex.  107.  In  Pel- 

and  I  likewise  found  another  thing  men-  lew  v.  Hundred  of  Winford,  9  B.  &  C.  189, 

tioned  in  that  case,  which  seems  to  me  not  Lord  Tekterden  said  that  it  was  impoa* 

to  have  been  properly  aigued  at  the  bar  sible  to  reconcile  all  the  cases,  or  to  deduce 

by  the  counsel  in  support  of  the  lease.    It  from  them  any  clear  rule  or  principle.    In 

is  this :  the  parties  concerned  had  searched  an  action  on  the  statute  of  hue  and  cry, 

all  the  leases  from  the  time  of  the  Civil  Norris  «.  Hundred  of  Gautris,  Hobart,  139, 

List  Act  down  to  the  moment  of  that  upon  it  was  decided  by  a  majority  of  the  court 

which  the  question  was  then  in  agitation,  that  the  day  of  the  robbery  was  to  be 

and  they  were  nearly  half  the  one  way  and  included  in  computing  the  period  within 

VOL.  I.  —  9v 
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Sec.  55.  Meaning  of  the  Word  "Month.'*  —  In  England,  in  the  ab- 
sence of  special  cli'cumstances  which  may  lead  to  a  contraiy  conclusioi}, 
a  month  is  usually  held  to  mean  a  lunar  and  not  a  calendar  month.  But 
now  it  is  enacted  by  statute  ^  that  in  all  statutes  the  word  ^'  month  "  shall 
be  deemed  and  taken  to  mean  calendar  month,  unless  words  be  added 
which  show  that  lunar  month  is  intended.  The  effect  of  this  statute  is, 
therefore,  in  regard  to  the  construction  of  acts  of  Parliament,  to  shitl 
the  onus  of  proof  of  the  meaning  of  the  term.  But  except  so  far  as  the 
act  extends,  the  term  '^  month"  still  in  temporal  matters  prima  facte , 
means  lunar  month,  though  it  is  otherwise  in  ecclesiastical  matters.'  In 
mortgage  transactions,  a  month  means  calendar  month.  In  considering 
what  is  the  length  of  a  calendar  month,  it  is  sufficient,  when  the  months 
are  broken,  whatever  may  be  their  length,  to  go  from  one  day  in  one 
month  to  the  corresponding  day  in  the  other.*  But,  whatever  may  be 
the  rule  at  the  common  law,  it  is  now  quite  well  established  in  the 
courts  of  this  country  that,  when  the  word  '*  month"  is  employed  in  a 
statute,  it  is  considered  as  a  calendar  month ;  ^  and  such  is  also  the 
rule  when  it  is  referred  to  in  legal  proceedings,'^  bills  of  exchange,  and 
promissory  notes,®  deeds,  contracts,  or  other  obligations.^ 

which  it  was  necessary  to  bring  the  action.  '  Day.  Prec  (4d  ed.)  vol.  IL   pt  2» 

This  was  so  decided  partly  on  the  gronnd  p.  868,  note  «. 

that  though  the  party  robbed  was  desery-  ^  Brewer  v.  Harris,  5  Gratt.  (Va.)  285  ; 
ing  of  relief  and  pity,  yet  as  against  the  Hunt  r.  Holden,  2  Mass.  170 ;  Avery  v. 
innocent  hundred  the  law  was  highly  Pixley,  4  id.  460 ;  Strong  v.  Bnrchard,  5 
penal.  Under  the  statute  2  Geo.  II.  c.  23,  Conn.  367  ;  Mitchell  v.  Woodson,  37  Miss, 
which  directs  that  no  solicitor  shall  com-  667  ;  Sprague  v,  Norway,  81  CaL  173  ; 
mence  an  action  for  the  recovery  of  his  Kimball  v,  Lamson,  2  Y t  188  ;  William- 
fees  until  the  expiration  of  one  month  after  son  V.  Farrow,  1  Bailey  (S.  C.)  Const, 
he  shall  have  delivered  his  bill,  it  has  been  606  ;  Com.  v.  Shortridge,  3  J.  J.  Mar. 
decided  that  the  month  is  to  be  reckoned  (Ky.)  638  ;  Com.  v.  Chambre,  4  Dall. 
exclusively  of  the  days  on  which  the  bill  (Penn.)  148  ;  Glenn  «.  Hibb,  17  Md.  260  ; 
is  delivered  and  the  action  brought  Blunt  Bartol  v.  Calvert,  21  Ala.  42  ;  Gross  v, 
V,  Heslop,  8  Ad.  &  £L  677.  In  Mitchell  Fowler,  21  Cal.  392 ;  Moore  v,  Houston, 
V.  Foster,  4  P.  &  D.  150,  it  was  decided  that  3  S.  &  R.  69.  In  New  York  the  rule  was 
the  expression  **  ten  days*  notice  at  least"  otherwise  as  to  its  use  in  statutes,  Loring 
in  a  statute  means  ten  clear  days,  exclu-  v.  Hulling,  15  Johns.  (N.  Y. )  119;  Parsons 
sively  both  of  the  day  on  which  proceed-  v.  Chamberlain,  4  Wend.  (N.  Y.)  612  ;  but 
ings  are  taken  and  of  the  day  on  which  now,  by  statute,  it  is  provided  that  it  shall 
the  cause  arose.  be  construed  to  mean  a  calendar  month, 
1  13  &  14  Yict.  c.  21.  and  not  a  lunar  month,  unless  otherwise 
>  Hipwell  V.  Knight,  1  Y.  &  C.  401 ;  expressed.  In  Delaware,  State  v.  Jacobs, 
Parsons  v.  Chamberlain,  4  Wend.  (N.  Y.)  2  Harr.  (DeL)  648,  the  term,  as  used  in  the 
512  ;  Stephens  BI.  (7th  ed.)  vol.  i  283  ;  statute  limiting  indictments  against  horse^ 
Walker  v.  Clements,  15  Q.B.  1046 ;  Castle  racing,  cock-fighting,  &c.,  was  construed  to 
V,  Burdett,  3  T.  R.  623  ;  Rex  v.  Peckham,  mean  lunar  months. 
Carth.  406;  Lacon  v.  Hooper,  6  T.  R.  224;  ^  Kelly  v.  Gilman,  29  N.  H.  885  ;  Till- 
Rex  V.  Adderly,  Doug.  462.  But  in  cases  son  v.  Bowley,  8  Me.  163 ;  People  v.  Ulrich, 
of  lapse  and  qtture  impedit,  calendar  2  Abb.  (N.  Y.)  Pr.  28. 
months  are  held  to  be  intended,  Catesby*s  ^  Thomas  v.  Shoemaker,  6  W.  k  S, 
Case,  6  Coke,  62;  and  such  also  is  the  (Penn.)  179;  Leffingwell  v.  White,  1  Johns, 
rule  there  as  to  bills  and  notes,  Chitty  on  Cas.  (N.  Y.)  99. 
Bills,  542.  ^  Sheets  v.   Selden,  2  Wall.    (U.  S.) 
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Sec.  56.  When  Act  la  to  be  done  "by  "a  Certain  Day.  —  When  an  act 
is  to  be  done  by  the  fifteenth  day  of  any  given  month,  it  must  be  done 
and  fully  completed  on  the  fourteenth,  as  it  is  construed  as  the  inten- 
tion and  with  the  view  of  having  the  benefit  of  the  act  on  the  fifteenth, 
that  that  day  is  fixed  upon.^ 

Sec.  57.  Year.  —  The  word  "year,"  when  employed  in  statutes  or 
any  class  of  obligations,  and  no  mention  is  made  of  any  other  system 
of  reckoning,  and  there  is  nothing  to  indicate  a  different  intention,  is 
construed  as  meaning  a  year,  according  to  the  Christian  calendar.*  The 
rule  may  be  said  to  be  that  the  period  of  time  intended  to  be  designated 
by  the  time  must  be  determined  by  the  subject-matter  and  the  context 
of  the  instrument  or  statute,  and  that  signification  given  to  it  which 
accords  with  the  intention  of  the  party  using  it.* 


177.  In  Union  Bank  «.  Forrest,  3  Cranch 
(U.  S.  C.  C),  218,  the  term  "month,"  aa 
used  in  a  bank  charter,  was  held  to  mean 
calendar  month.  Shapley  v.  Garey,  6  S.  & 
R  (Penn.)  539  ;  Hardin  r.  Major,  4  Bibb 
(Ky.),  104.  "  For  the  space  of  one  month 
after  return-day,"  and  "within  one  month 
from  return  day,"  are  equivalent  expres- 
siona.  Gore  v,  Hodges,  7  T.  B.  Mon.  (Ky. ) 
520. 

1  Bankin  v,  Woodworth,  8  Penn.  48.    . 

*  Engleman  v.  State,  2  Ind.  91.  Two 
years  is  equivalent  to  twenty-four  months. 


Hopkins  v.  Chambers,  7  T.  B.  Mon.  (Ky.) 
257. 

»  Thornton  v.  Boyd,  26  Miss.  598.  The 
term  "  one  whole  year,"  used  in  the  Massa- 
chusetts act  of  1793,  c.  34,  respecting  set- 
tlements, was  held  to  be  a  political,  or 
rather  a  municipal,  year;  viz.,  from  the 
time  the  officer  is  chosen  until  a  new  choice 
takes  place,  at  the  next  annual  meeting  for 
the  choice  of  town  officers,  which  may  some- 
times exceed,  and  sometimes  fall  short  of, 
a  calendar  year.  Paris  v.  Hiram,  12  Mass. 
262. 
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CHAPTER  VI. 
Equitt,  Adoption  of  Statute  by  Courts  of, 

Seo.  58.   Adoption  of  Statute  in   Cases  Seo.  61.  Effect  of  Acqttiesc^oe. 

involving  Concurrent  Jurisdic-  62.  Distinction  Itetween  Laches  and 

tion.  Acquiescence. 

59.  Rule  as  to  purely  Equitable  Mat-  68.  When  Equity  will  supply  Bern- 

ters.  edy  upon  a  Claim  barred  by 

60.  Stale  Demands.  the  Statute. 

Sec.  58.  Adoption  of  Btatate  in  Cases  involving  Concnrrent  Jurisdic- 
tion. —  Courts  of  equity,  although  not  in  all  cases  bound  by  the  statute 
of  limitations,  unless  expressly  brought  within  its  provisions,  have  nev- 
ertheless acted  in  this  respect,  in  analogy  to. courts  of  law,  and  given 
effect  to  the  statute  ^  in  all  cases  of  concurrent  jurisdiction ; '  and  it  may 

1  Wanmaker  v.  Van  Buskirk,  1  N.  J.  trusts,  created  by  deed  or  will,  and  perhaps 

Eq.  685  ;   Thorp  v.  Thorp,  15  Vt  105 ;  trusts  existing  by  appointment  of  law,  are 

Munson  v.  Halloway,  26  Tex.  475  ;  Lewis  not  within  reach  of  the  statute.   Construc- 

V.  Marshall,  1  McLean  (U.  S.),  16 ;  s.  c.  tive  trusts,  resulting  from  agencies,  part- 

5  Pet  (IT.  S.)  470 ;  Johnson  v.  Johnson,  nerships,  and  the  like,  are  subject  to  the 

5  Ala.  90  ;  Callard  v.  Tuttle,  4  Vt.  491 ;  statute.     Fraud  in  the  defendant  does  not 

Manchester  v,  Matthewson,  3  R.  I.  237.  prevent  the  statute  of  limitations  from 

The  statute  of  limitations,  in  Maasachu-  barring  a  suit  in  equity,  unless  it  be  ac- 

setts,  operates,  in  equity  as  well  as  at  law,  tual  fraud,  which  was  concealed,  and  which 

of  its  own  force,  and  not  by  the  courtesy  the  party  had  no  means  of  discovering,  till 

or  discretion  of  the  courts.     But  direct  within  six  years  before  the  filing  of  the 


3  Bruen  v.  Hone,  2  Barb.  (N.  Y.)  586  ;  note  made  by  A.    A.  having  failed,  C.  was 

Phares  v.  Walters,  6  Iowa,  106  ;  Young  v.  compelled  to  pay  the  note.    A.  assigned  to 

Mackall,  3  Md.  Ch.  898  ;  Teackle  v.  Gib-  C.  all  his  right  to  recover  usurious  interest 

son,  8  Md.  70  ;  Hertle  v,  Schwartz,  8  id.  from  B.     In  a  proceeding  in  equity  to  re- 

366  ;  Knight  v.  Browner,  14  id.  1  ;  Wilson  cover  the  usurious  interest  brought  by  C. , 

V.  Anthony,  19  Ark.  16  ;  Hill  v,  BoyUnd,  it  was  held  that  as  A.  had  lost  his  right  to 

40  Miss.  618  ;  Goff  v.  Bobbins,  88  id.  153  ;  sue  B.  for  the  usury  by  lapse  of  time,  C. 

Perkins  v.  Cartuell,  4  Harr.  (Del.)  270;  stood  in  no  better  position  in  relation  to 

Gunn  V.  Brantley,  21  Ala.  633  ;  Crocker  v,  the  same,  and  that  a  court  of  equity,  in 

Clements,  23  id.  296  ;  Keaton  v.  McGwier,  matters  where  its  jurisdiction  was  concur- 

24  Ga.  217  ;  Manning  ».  Warren,  17  111.  rent  with  courts  of  law,  was  equally  bound 

267.     In  Tiernan  u.  Rescariere,  10  G.  &  J.  by  the  statute.    Philadelphia,  &c.  Trust  & 

(Md.)  217,  the  court  held  that,  when  relief  Ins.  Co.  v,  Philadelphia  &  Reading  R.  R. 

sought  in  equity  is  not  more  compreben-  Co.,  139  Penn.  St.  534  ;  Herbert  »,  Her- 

sive  than  that  which  might  have  been  ob-  bert,  47  N.  J.  Eq.  11 ;  Norris  v.  Haggin, 

tained  at  law  for  money  had  and  received,  136  U.  S.  386  ;  White  v.  Pendry,  25  Mo. 

the  statutory  bar  is  applied  the  same  as  it  App.  542  ;  Jaffrey  v.  Bear,  42  Fed.  Rep. 

would  have  been  at  law.     In  a  Kentucky  569;  Bui^ess  v.  St.  Louis,  &c.  R.  R.  Co.,  99 

case,  Breckenridge  v.  Churchill,  3  J.   J.  Mo.  496;  Jencksr.  QuidnickCo.,  135U.  8. 

Mar.  (Ky. )  11,  A.  being  indebted  to  B.,  a  457;  Bates ».Gillett,132 111.287;  Sanchezo. 

large  part  of  the  debt  being  for  usury,  A.  Don,23  Fla.445;  North  C.Platte  Co.,29  Keb. 

and  C.  as  surety  gave  their  note  to  D.,  a  447;  Mining  Co.  w.  Mining  Co.,  9  Col.  848; 

creditor  of  B. ,  receiving  from  B.  a  previous  Johnston  v.  S.  Mining  Co.,89  Fed.  Rep.  321. 
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be  said  that  in  such  cases  a  court  of  equity  will  no  more  disregard  the 

bilL     A  constructive  tnist  is  subject  to    Leggett  v,  Coffield,  5  Jones  (N..  C.)  £q. 
the  statute  of  limitations.     So  held,  in    882 ;    Phalen   v.    Cook,   19    Conn.   421. 
case  of  a  partner  who,  after  the  dissolu-     Though   the  statute   does  not  apply  in 
tion  of  the  firm,  had  funds  remaining  in  his    tenns  to  proceedings  in  equity,  yet  such 
hands,  and  accounts  unsettled.    Fomam  v.     proceedings  are  affected  by  analogy  to  the 
Brooks,  9  Pick.  (Mass.)  212.    The  statute    statute,  so  that  in  general  if  the  party  be 
limiting  suits  against  executors  to  four    guilty  of  such  laches,   in   pursuing  his 
years  after  the  acceptance  of  their  trust    equitable  title,  as  would  bar  him  at  law, 
is  a  bar  to  a  bill  in  equity,  in  cases  where    he  shall  be  barred  in  equity  ;  but  equity 
it  bars  a  suit  at  law.     Burditt  v.  Grew,  8     will  remove  the  legal  bar  proceeding  from 
Pick.  (Mass.)  108.    It  is  a  well-established    lapse  of  time,  as  it  would  any  other  legal 
rule  in  equity  that  the  statute  will  bar  an    advantage,  if  sought  to  be  used  conscien- 
equitable  right,   where  at  law  it  would    tiously.     Bond  v.  Hopkins,  1  Sch.  &  Lef. 
have  operated  against  a  grant     Miller  v.     418.      See  Bamesley  v.   Powell,   1  Ves. 
Mclntyre,  6  Pet.  (U.  S.)  61.     Where,  in    285  ;  M'Kenzie  v,  Powis,  4  Bro.  C.  C.  828  ; 
settling  a  debt,  a  party  paid  $8,000  in     Pincke  v,  Thomycroft,  1  id.  289,  4  Bro. 
dash,  and  gave  his  note  for  the  residue,     P.  C.  92 ;  Foxcraft  v,  Lyster,  2  Vem.  456  ; 
the  amount  of  both  of  which  exceeded,  by    Colles,  108 ;  Pulteney  v,  Warren,  6  Ves. 
mistake,  the  amount  of  the  debt  (1,000,  it    78.     But  see  Duval  v.  Terry,  Show.  15. 
was  held  that  a  cause  of  action  accrued    Where  lands  are  devised  in  trast  for  pay- 
immediately  to  the  party  making  the  pay-  ment  of  debts,  the  statute  of  limitations 
ment  to  recover  back  the  $1,000 ;   and    does  not  run  after  the  death  of  testator, 
that,   where  he   made   no   effort    to   do  against  debts  not  barred  thereby  at  his 
so  until   after  judgment  was  recovered  death.     Fei^s  v.  Gore,  ISch.  &  Lef.  107  ; 
against  him  on  the  note,  when  he  filed  a    Burke  v.  Jones,  2  Ves.  &  B.  275.    A  plea 
biU  for  relief  to  that  extent  against  the  of  the  statute  by  an  executor  was  allowed 
judgment,  an  action  at  law  to  recover  back  where  the  testator  died  in  1786,  but  pro- 
the  over-payment  being  then  barred  by  the  bate  was  not  taken  in  1802,  the  allegation 
statute,  the  bill  was  also  barred  thereby,  of  the  bill,  upon  a  fair  construction,  being. 
Bank  of  United  States  v.  Daniel,  12  Pet.  that  the  defendant  had  possessed  the  per- 
(C.  S.)  82.    Although  strictly  these  stat-  sonal  estate,  and  therefore  might  have  been 
utes  do  not  extend  to  suits  in  equity,  yet  sued  as  executor  de  son  tort  previously  to 
the  courts  acknowledge  their  obligation  ;  1792.    Webster  v,  Webster,  10  Ves.  93. 
and  where  the  statute  takes  away  the  right  Non-payment  of  rent  reserved  on  a  lease, 
of  entry,  or  would  bar  an  ejectment  in  though  for  more  than  twenty  years,  will 
twenty  years,  it  will,  by  analogy,  bar  relief  not  bar  the  lessor  from  recovering  posses- 
in  equity,  although  time  within  which  a  sion  at  the  expiration  of  the  term.     Saun- 
writ  of  right  or  other  real  action  might  be  ders  v.  Lord  Annesley,  2  Sch.  &  Lef.  106. 
brought.    Elmendorf  v.  Taylor,  10  Wheat.  There  is  no  statute  of  limitations  to  bar  a 
(U.  S.)   152;  People  v,  Everest,  4  Hill  legal  rent-charge;  therefore  in  equity  such 
(N.  y. ),  7  ;  Reeves  v,  Dougherty,  7  Yerg.  a  bar  will  not  be  permitted  to  prevail,  but 
(Tenn.)  222  ;  Hayden  v.  Bucklin,  9  Paige  the  demand  may  be  excluded  by  presump- 
(N.  Y.)  Ch.  612  ;  Long  v.  White,  5  J.  J.  tion  from  length  of  time,  and  acquiescence. 
Mar.  (Ky.)  281 ;   Ridley  v.  Hetman,  10  Stackhouse  v,    Bamston,    10   Ves.    467. 
Ohio,  624  ;  Saunders  v,  CatKn,  1  D.  &  B.  Collins  v,  Goodall,  2  Vem.  286  ;  Eldridge 
(N.  C.)  Eq.  95 ;  Cleaveland  Ins.  Co.  v.  v.  Knott,  Cowp.  214 ;  Aston  v.  Aston,  1 
Reed,  1  Biss.  (U.  S.  C.  C.)  180  ;  Hovenden  Ves.  264  ;  Cholmondeley  t?.  Clinton,  2  Jac, 
V.  Annesley,  2  Sch.  &  Lef.  829  ;  Humbert  &  W.  141 ;  Troup  v.  Smith,  20  Johns. 
V.  Trinity  Cliurch,  24  Wend.  (N.  Y.)  587  ;  (N.  Y.)  47  ;    Thomas  r.  White,  8  Litt. 
Moore  v.  Porcher,  1   Bailey  (S.  C),  Eq.  (Ky.)  177;  Taylor  «.  McMurray,  5  Jones 
195  ;  Hamilton  v.  Hamilton,  18  Penn.  St.  (N.  C.)  Eq.  857  ;  Armstrong  v.  Campbell,' 
20 ;  Wood  V,  Wood,  8  Ala.  766  ;  Cum-  8  Yei^.  (Tenn.)  201 ;  Dean  v.  Dean,  9 
mmg  V,  Berry,  1  Rich.  (S.  C.)  Eq.  114 ;  N.  J,  425 ;  McCrea  v.  Purmort,  16  Wend. 
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Statute  than  a  court  of  law.^    Indeed,  Lobd  Redesdale,  in  an  English 

(N.  Y.)  460  ;  Rhyn  «.  Vincent,  1  McCord  (U.  S.)  146.     A  court  of  equity  will  give 

(S.  JD.)  £q.  310;  Marray  v.  Coster,  5  Johna.  foil  effect  to  the  statute  of  limitations,  as 

(N.  Y.)  Ch.  622;  Kane  County  v.  Her-  well  as  throw  out  stale  demands  and  claims; 

rington,  50  111.  232 ;  Atwater  v.  Fowler,  but  when  it  perceives  that  the  party  com* 

1  £dw.  (N.  Y.)  Ch.  417 ;  Kane  if.  Blood*  plaining  has  equitable  rights,  and  that  the 

good,  7  Johns.  (N.Y.)  Ch.  90  ;  Lansing  v.  remedy  at  law  might  have  proved  to  be  in- 

Starr,  2  id.  150;  Badger  v.  Badger,  2  Cliff,  sufficient;  that  the  answer  admits  that  they 

(U.  S.  C.  C.)  187  ;  Conover  v.  Conover,  1  have  never  been  relinquished,  or  compen- 

N.  J.  £q.  403.     Effect  will  be  given  to  the  sation  made  for  them,  and  that  they  still 

statute  of  limitations  in  equity  as  well  as  exist ;  and  aUeges  that  no  resistance  has 

at  law  in  proper  cases.    Lewis  v.  Marshall,  been  made  to  the  eigoyment  of  them  up  to 

1  McLean  (U.  S.),  16  ;  Bank  of  United  the  time  of  filing  the  answer,  — it  will  not 

States  17.  Daniel,  12  Pet.  (U.  S.)  82 ;  Lewis  refuse  to  give  relief,  being  a  case  proper 

17.  Marshall,  5  id.  469  ;  Sharp  v.  Sharp,  15  for  it,  although  the  claim  has  been  out- 

Vt  105;  Collardv.  Tuttle,  4  id.  491;  Hum-  standing  for  a  long  time.     Chapman  v, 

bert  V,  Trinity  Church,  24  Wend.  (N.  Y.)  Butler,  22  Me.  191.     It  will  not  presume 

587;  McCrea  v,  Pimnort,  16  id.  460;  Lan-  the  extinguishment  of  an  equity  of  re« 

singv.  Starr,  2 Johns.  (N.Y.)  Ch.  150;  Mur-  demption  from  lapse  of  time,  where  the 

ray  v.  Coster,  20  Johns.  (N.  Y.)  576;  8.  c.  person  entitled  is  under  any  of  the  dis- 

5  Johns.  (N.Y.)  Ch.  522;  Atwater  v.  Fowler,  abilities  specified  in  the  statute  of  limita- 

1  Edw.  (N.  Y.)  Ch.  417;  Kane  v.  Blood-  tions.  Wells  v,  Morse,  11  Vt.  9.  Nor  does 
good,  7  Johns.  (N.  Y.)  Ch.  90r  Wanmaker  the  statute  constitute  directiy  a  defence  to 
V.  Van  Buskirk,  1  N.  J.  Eq.  685;  Conover  a  bill  in  chancery;  but  the  court  will,  )n 
V.  Conover,  id.  403;  Watkins  v,  Harwood,  analogy  to  the  statute,  presume  a  settle- 

2  Gill  &  J.  307;  Lingan  v,  Henderson,  1  ment  and  payment  from  the  lapse  of  the 
Bland  (Va.),  236;  Harrison  v.  Harrison,  same  time,  if  the  presumption  be  not  re- 
1  Call  (Va.),  419;  Byan  v,  Parker,  1  Ired.  butted  by  evidence  which  satisfactorily 
Ch.  89;  Mardre  v,  Leigh,  1  Dev.  (N.  C.)  accounts  for  the  delay,  and  the  ease  do 
£q.  360;  Van  Bhyn  v,  Vincent,  1  McCord  not  come  within  the  exceptions  of  the 
(S.C.)Ch.  310;  Cummingv.  Berry,  IBich.  statute.  Spear  v.  Newell,  13  Vt.  288; 
(S.  C.)  Eq.  114;  Moore  v.  Porcher,  1  Bailey  Mardre  v,  Leigh,  1  Dev.  (N.  C.)  Eq.  866; 
Ch.  195;  Johnson  v.  Johnson,  5  Ala.  90;  Ryan  v.  Parker,  1  Ired.  (N.  C.)  Eq.  89; 
Wood  17.  Wood,  8  id.  756;  Armstrong  v,  Harrison  v,  Harrison,  1  Call  (Va.),  419; 
Campbell,  8  Yei^.  (Tenn.)  201 ;  Shelby  v.  Watkins  v,  Harwood,  2  G.  &  J.  (Md.)  107; 
Shelby,  Cooke  (Tenn.),  179 ;  McDowell  Lingan  v,  Henderson,  1  Bland  (Md.)  Ch. 
V.  Heath,  3  A.  K.  Mar.  222 ;  Thomas  v,  286;  Mitchell  v.  Woodson,  87  Miss.  567; 
White,  3  Litt.  (Ky.)  177;  Perry  v.  Craig,  Mandevill  v.  Lane,  28  id.  812;  Borden  v, 

3  Mo.  316.  And  an  allegation  in  the  bill  Perry,  20  Ark.  298 ;  Hams  v.  Mills,  28 
that  the  plaintiff  has  been  prevented  by  111.  44;  McDowell  v.  Heath,  8  A.  K.  Mar. 
fraud  from  asserting  his  claim  is  unavail*  (Ky.)222;  Shelby  t7.  Shelby,  Cooke(Tenn.), 
ing.  McCrea  v.  Purmort,  16  Wend.  (N.Y.)  179;  Murphy  «.  Blair,  12  Ind.  184;  Bailey 
460.  In  cases  of  concurrent  jurisdiction,  v.  Carter,  7  Ired.  (N.  C.)  Eq.  282;  Thomas 
courts  of  equity  are  bound  by  the  statute  v,  Harvie,  10  Wheat.  (U.  S.)  146;  Judah 
equally  with  courts  of  law.  And  there  are  v.  Brandon,  5  Blackf.  (Ind.)  506;  Demarest 
other  cases,  not  of  concurrent  jurisdiction,  v,  Wynkoop,  8  Johns.  (N.  Y.)  Ch.  129 ; 
where  the  statute  is  applied  by  way  of  Perkins  v.  Cartwell,  4  Harr.  (Del.)  270 ; 
analogy  to  the  law.  Pratt  v,  Northam,  5  Lansing  v.  Star,  2  Johns.  (N.  Y.)  Ch. 
Mas.  (IT.  S.  C.  C.)  95.     In  prescribing  the  150. 

time  within  which  a  bill  of  review  may  be  *  Bailey  «.  Carter,  7  Ired.  (N.  C.)  Eq. 

brought,  a  court  of  equity  will  adopt  the  282.    A  court  of  equity  will  give  effect  to 

analogy  of  the  statute  limiting  the  time  the  statute  in  all  cases  where  the  plaintiff 

within  which  an  appeal  may  be  taken  to  could  have  brought  an  action  at  law  for 

a  decree.    Thomas  v.  Harvie,  10  Wheat,  the  same  matter,    (jfoddell  t7.  Kimmel,  99 
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case,\before  the  adoption  of  the  statute  of  Wm.  IV.,  which  expressly  ex- 
tends the  statute  to  courts  of  equity,  went  so  far  as  to  hold  that  courts  of 


U.  S.  201;  Maim  v.  FairchUd,  2  Reyes  lingshead'sCase,  IP.  Wins.742;  Hoyenden 
(N.  Y.),  106;  Rooserelt  v.  Mark,  6  Johna.  v.  Lord  Aunesley,  2  Sch.  &  Lef.  607.  In 
(N.  Y.)  Ch.  266 ;  Clark  v.  Ford,  8  Keyes  Sugar  River  Bank  v.  Fairbank,  49  N.  H. 
(N.  Y.),  370;  Stafford  v.  Bryan,  3  Wend.  139,  Bellows,  C.  J.,  in  commenting  upon 
(N.  Y.)  532  ;  McGrea  v.  Purmort,  16  id.  the  extent  to  which  a  court  of  equity  will 
532  ;  Spoor  v.  Wells,  3  Barb.  (N.  Y.)  Ch.  go  in  enforcing  statutes  of  limitations,  says: 
199 ;  Elmendorf  v.  Taylor,  10  Wheat.  *•  As  a  general  rule,  courts  of  equity  are 
(U.  S.)  152;  Sherwood  v.  Sutton,  5  Mas.  bound  by  a  statute  of  limitations  equally 
(U.  S.)  143  ;  Pratt  v,  Northam,  5  id.  95 ;  with  courts  of  law,  and  they  cannot  disre- 
Hunt  V.  Wickliffe,  2  Pet.  (U.  S.)  201.  A  gard  the  plain  requirements  of  such  stat- 
plea  of  the  statute  of  limitations  was  ute;  for  that  would  be  to  repeal  it.  Even 
oyermled  upon  letters  produced,  assign-  when  the  statute,  in  terms,  applies  only 
ing  reasons  for  declining  to  pay,  and  rec-  to  actions  at  law,  which  are  enumerated, 
ommending  plaintiff  to  bring  an  action,  courts  of  equity  act  in  analogy  to  it,  and. 
as  amounting  to  a  sufficient  acknowiedg-  refuse  to  grant  relief  in  cases  coming, 
ment  of  the  debt  to  take  it  out  of  the  stat-  within  its  provisions.  In  the  case  of  ex- 
ute,  upon  the  authorities,  though  against  ecutors  and  administrators  the  limitations 
principle.  Baillie  v.  Sibbald,  15  Yes*  imposed  by  statutes  are  more  stringently 
185 ;  Baillie  v.  Lord  Inchiquin,  1  Esp.  enforced  than  those  of  the  general  stat- 
435.  Payment  of  a  dividend  under  a  com-  utes  of  limitations,  both  at  law  and  in 
mission  of  bankruptcy  against  one  partner  equity ;  and  it  has  been  held  that  the- 
raises  a  new  assumpsit  by  the  other,  de-  omission  to  embody  in  the  former  statute 
priving  him  of  the  benefit  of  the  statute  of  the  exceptions  contained  in  the  latter  indi- 
limitacions.  £x  parte  Dewdney,  15  Yes.  cate  the  purpose  to  make  the  bar  of  suits 
499.  Before  the  statute  of  4  Anne,  c.  16,  against  executors  and  administrators  abso- 
§  19,  there  were  no  exceptions  in  the  stat-  lute."  See  also  Atwood  v,  Rhode  Island 
ate  of  limitations  in  this  country ;  and  Agricultural  Bank,  2  R.  1. 191 ;  Walker  v. 
even  since  that  time  it  has  been  held  Cheever,  39  N.  H.  420;  Judge  of  Probate 
that  the  saving  in  that  statute  is  not  to  be  v.  Brooks,  5  id.  82;  Cutter  v.  Emery,  37 
extended  according  to  equity;  for  though  id.  567 ;  Ticknor  v.  Harris,  14  id.  272 ;. 
the  courts  of  justice  may  be  shut  up  (tern-  Burdock  v,  Garrick,  L.  R.  5  Ch.  App. 
pore  guerriB)t  so  as  that  no  original  could  234 ;  McCartee  v.  Camel,  1  Barb.  (N.  Y.) 
be  filed,  yet  the  statute  continues  to  run  Ch.  455;  Flood  v.  Patteson,  29  Beav.  293;. 
against  a  demand.  Beckford  v.  Wade,  17  Sibbering  v.  Balcarras,  3  De  G.  &  Sm.  735;; 
Yes.  93;  Aubry  v.  Fortescue,  10  Mod.  Downes  v.  Bullock,  9  H.  L.  Cas.  1 ;  Wright 
206;  Hall  v.  Wyboum.  2  Salk.  420.  The  v.  Yanderplank,  2  E.  &  J.  1 ;  MUls  r. 
statute  of  limitations  is  founded  upon  the  Drewitt,  20  Beav.  632;  Portlock  v.  Gard- 
soundest  principles,  and  courts  of  equity  ner,  1  Hare,  594.  A  claim  by  a  creditor, 
are  bound  to  adopt  it  where  the  legal  and  against  a  legatee,  to  have  the  legacy  re- 
equitable  title  so  far  correspond,  as  that  funded  for  payment  of  the  debt,  ^Ul  be 
the  only  difference  is,  that  the  one  must  barred,  in  analogy  to  the  statute  of  limita- 
be  enforced  in  this  court,  the  other  in  a  tions,  by  a  lapse  of  four  years  from  the 
court  of  law.  Manners,  C,  in  Medlicott  time  when  the  insolvency  of  the  executor 
V,  O'Donel,  1  B.  &  B.  166.  The  statute  was  ascertained  by  a  return  of  niUla  bona 
does  not  bar  a  bill  of  revivor,  after  a  de-  to  an  execution  against  him.  Miller  v, 
cree  to  account,  but  it  rests  in  the  discre-  Mitchell,  1  Bailey  (S.  C.)  Ch.  437.  The 
tlon  of  the  court  to  give  or  refuse  relief,  statute  of  Tennessee  does  not  run  to  bar 
^gremont  v.  Hamilton,  1 B.  &  B.  531 ;  Hoi-  the  recovery  of  a  legacy  from  the  executory 


1  Hovenden  v.  Annealey,  2  Sch.  k  Lei  629. 
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equity  did  not  adopt  the  statute  merely  by  analogy  of,  but  in  obedience 
to,  the  statute ;  and  so  generally  did  the  English  courts  of  equitj'  follow 
the  statute,  that  the  enactment  of  the  statute  referred  to  was  regaixied 
as  little  more  than  giving  a  statutoiy  sanction  to  a  well-established  rule 
of  those  courts.* 

The  statute  is  regarded  as  a  defence,  as  well  in  equity  as  in  law, 
where  it  confers  absolute  rights  upon  the  party  seeking  its  benefits. 
Thus,  it  would  be  preposterous  to  suppose  that,  where  the  title  to  lands 
has  become  absolute  in  a  person  by  an  adverse  possession  of  them  for 
the  statutory  period,  a  couii;  of  equity  is  not  bound  to  give-  effect  to 
such  title,  as  well  as  a  court  of  law ;  and  it  may  be  safely  said  that, 
regardless  of  the  question  whether  the  statute  is  applied  in  express 

in  equity,  there  being  no  statute  of  that  as  applied  to  titles  to  land,  is,  that  the 

State  giving  a  legal  remedy.   McDonald  v.  party  should  have  twenty  years,  during 

McDonald,  8  Yerg.  (Tenn.)  145.     Where,  which  it  should  be  open  to  bim  to  assert 

by  statute,  the  action  of  assumpsit  is  lim-  bis  title,  and  failing  to  do  so  a  court  of 

ited  to  three  years,  and  that  of  debt  to  six,  equity  can  afford  no  relief  to  him ;  and  in 

a  cause  of  action  on  which  assumpsit  or  such  cases  the  court  acts  not  by  analogy, 

debt  may  be  brought  wiU  not  be  barred  in  but  in  obedience  to  those  statutes,  consid- 

the  form  of  debt  under  six  years ;  and  ering  themselves  bound  thereby  in  all  cases 

where  a  bill  in  equity  is  founded  on  the  oflegal  titles  and  legal  demands;  and  wher- 

aame  cause  of  action,  the  limitation  will  ever  the  legislature  has  limited  a  period 

be  to  six  years.     Burdoine  v.  Shelton,  10  for  law  proceedings,  courts  of  equity  will 

.Yerg.  (Tenn.)  41.   Where  a  party  attempts  deem  themselves  equally  restricted  in  anal- 

to  enforce  in  equity  a  claim,  on  which  ogous  cases.    Hovenden  v.  Lord  Annesley, 

debt  or  assumpsit  would  lie,  if  he  had  2  Sch.  &  Lef.  680;  Smith  v.  Clay,  Amb. 

sued  at  law,  the  limitation  of  the  former  645.    So,  with  respect  to  the  operation  of 

action  being  three  years,  and  that  of  the  the  statute  of  limitations  upon  cases  of 

.latter  six  years,  it  will  be  considered,  in  trusts  in  equity,  the  distinction  is,  if  the 

respect  to  the  statute  of  limitations,  as  an  trust  be  constituted  by  act  of  the  parties, 

action  of  debt.   Bedford  v,  Brady,  10  Yerg.  the  possession  of  the  trustee  is  the  posses* 

(Tenn. )  850.    Twenty  years'  adverse  pos-  sion  of  the  cestui  que  trust,  and  no  length 

session  succeeding  an  actual  or  virtual  dis-  of  such  possession  will  bar;  but  if  a  party 

seisin  bars  a  suit  in  equity  as  well  as  at  is  to  be  constituted  a  trustee  by  the  decree 

law,  and  three  years  added  to  such  adverse  of  a  court  of  equity,  founded  on  fraud,  or 

possession,  after  infants,  who  hold  a  claim  the  like,  his  possession  is  adverse,  and  the 

to  laud  in  controversy,  have  arrived  at  full  statute  of  limitations  will  run  from  the 

age,  bars  their  claim.    Gates  v,  Jacob,  1  time  that  the  circumstances  of  the  fraud 

B.  Hon.  ( Ky. )  306  ;  Dexter  v.  Arnold,  8  were  discovered.   Hollingshead's  Case,  I  P. 

Sum.  (U.  S.)  152;  Miller  v,  Mclntyre,  Wms.  742;  Lockey  v.  Lockey,  Prec  Ch. 

6  Pet.*(U.  S.)  61 ;  Coulson  v.  Walton,  9  518 ;   Booth  v.  Lord  Warrington,  1  Bro. 

id.  62;  Lewis  v.  Marshall,  5  id.  470;  Bow-  P.  C.  455;  Weston  v.  Cartwright,  SeL  Ch. 

man  v.  Wathen,   1   How.  (U.  S.)  189;  Cas.  34;  South  Sea  Co.  v.  Wymondsell,  8 

Khode  Island  v.  Massachusetts,  15  Pet.  P.  Wms.  158;  Bicknellv.  Gough,  8  Atk. 

(U.S.)  233  ;  Peyton  v,  Stith,  5  id.  485  ;  538.     Every  new  right  of  action  in  equity 

Bank  v.  Daniel,  12  id.  88 ;  Haynian  v.  must  be  acted  upon  within  twenty  years 

Keally,  8  Cranch  (U.  S.  C.  C),  825.  after  it  accrues.  Smith  v,  CJlay,  Amb.  645; 

1  Cholmondeley  v.  Clinton,  2  Jac,  &  W.  Floyer  v,  Lavington,  1  P.  Wms.  270  ;  De- 

66;  Hollingshead's  Case,  1  P.  Wms.  748 ;  lorain  v.  Brown,  8  Bro.  C.  C.  688  ;  Beck- 

Edsell  V,  Buchanan,  2  Yes.  88;  South  Sea  ford  v.  Close,  id.  644;  Hercy  v.  Din  woody, 

Co.  V.  Wymondsell,  8  P.  Wms.  143.    The  4  id.  257. 
true  meaning  of  the  statute  of  limitations. 
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terms  to  courts  of  equity,  it  is  in  all  eases,  except  where  relief  is  sought 
on  the  ground  of  ft'aud,  bound  thereby,  when  the  statute  has  conferred 
absolute  rights  upon  a  person,  or  when  its  jurisdiction  over  the  subject- 
matter  is  only  concurrent  with  that  of  courts  of  law.^  The  principal 
reasons  for  this  analogous  application  of  the  statute  in  courts  of  equity 
are,  that  the  evils  resulting  from  great  delay  in  enforcing  equitable 
rights  are  equally  as  great  as  those  resulting  from  delay  in  enforcing 
legal  rights,  and  also  because,  unless  courts  of  equity  acted  in  analogy 
to  these  statutes  in  cases  where  a  party  has  a  choice  of  forums,  the 
result  would  be  that  the  effect  and  real  end  of  the  statute  would  be 
eluded.^    But  in  cases  where  relief  is  sought  upon  the  ground  of  fraud 

^  Phalen  v,  Clark,  19  Conn.  420.    This  obedience  to  this  nile  a  bill  claiming  title 

doctrine  is  adopted  in  the  United  States  to^  and  praying  for  the  possession  of,  lauds 

courts,  and  in  those  courts  it  is  held  that,  will  be  dismissed,  if  the  complainant  and 

in  all  that  class  of  cases  in  which  courts  those  through  whom  he  claims  have  taken 

of   equity   have   concurrent  jurisdiction  no  steps  to  assert  their  rights  for  thirty 

with  courts  of  law,  they  are  bound  by  years ;  the  land  being  all  that  time  in  the 

general  statutes  of  limitation,  in  the  same  adverse  possession  of  their  defendants  and 

manner  as  courts  of  law,  and  act  in  obed-  their  ancestor.    The  claim  is  barred  by 

ience  to  the  statute,  and  not  merely  in  twenty  years'  adverse  possession.     PindeU 

analogy  to  it     Bank  of. United  States  v.  v,  Mulliken,  1  Black  (U.  S.),  585.    So,  too, 

Daniel,  12  Pet.  (U.  S.)  82;  Sherwood  v,  within  the  peculiar  jurisdiction  of  courts 

Sutton,    6  Mas.   (U.  S.)  148 ;    Pratt  v,  of  equity,  those  courts,  although  not  in 

Northam,  id.  95.     See  also  Union  Bank  strictness  bound  by  statutes  of  limitation, 

of  Louisiana  v.  Stafford,  12  How.  (U.  S.)  act  by  analogy  to  it,  and,  in  a  proper  case, 

827.    The  statute  is  a  bar  to  an  equitable  apply,  as  an  equitable  rule,  the  limitation 

right, -when  at  law  it  would  have  operated  prescribed  by  the  statute.  •  Sherwood  v, 

against  a  grant.    Miller  v.  Mclntyre,  6  Sutton,  5  Mas.  (U.  S.  C.  C.)  143 ;  Pratt 

Pet.  (U.  S.)  61;  affirming  s.  c,  1  McLean  v.   Northam,   id.   95;    Baker  v,  fiddle, 

(U.  S.  C.  C),  85.    So,  too,  they  are  applied  Baldw.  (U.  S.  C.  C.)  894.     See  also  Union 

by  courts  of  equity,  in  all  cases  where  at  Bank  of  Louisiana  v,  Stafford,  12  How. 

law  they  might  be  pleaded.    Coulson  v,  (U.  S.)  827.     The  power  conferred  by  the 

Walton,  9  Pet.  (U.  S.)  62.    Effect  will  be*  statute  laws  of  some  of  the  States,  upon 

given  to  the  statutes  of  limitations  in  courts  of  probate,  to  direct  a  sale  of  the 

equity  as  well  as  in  law,  and  as  well  where  real  estate  of  an  intestate  for  the  payment 

the  origin  of  the  conflicting  titles  is  ad-  of  debts,  must  be  exercised  within  a  rea- 

verse  as  in  other  cases.    Miller  v.  Mcln-  sonable  time  after  the  death  of  the  intes- 

tyre,  6  Pet.  (U.  S.)  61.    Thus,  where  an  tate;  and  gross  neglect  or  delay  on  the 

actual  adverse  possession  has  continued  part  of  the  creditors  for  an  unreasonable 

for  twenty  years,  it  constitutes  a  complete  time  ought  to  be  held  to  be  a  waiver  or 

bar  in  equity,   wherever  the  same  pos-  extinguishment  of  it.  Althoiigh  this  power 

session  would  operate  at  law  to  bar  an  is  not  within  the  purview  of  the  statute  of 

ejectment.    A  court  of  equity  considers  an  limitations,  it  is  within  its  equity;  and  by 

equitable  claim  to  land  as  barred,  when  analogy  to  the  cases  where  a  limitation 

the  right  of  entry  is  lost.    The  right  to  has  been  applied  to  other  rights,  the  rea- 

file  a  bill  does  not  continue  beyond  that  sonable  period  within  which  this  power 

time,  until  the  time  for  bringing  a  writ  of  may  be  exercised  ought  to  be  limited  to 

right  has  passed.    Elmendorf  v.  Taylor,  the  same  period  which  regulates  rights 

10  Wheat.  (U.  S.)  152;  Huntr.  Wickliffe,  of  entry.     Ricard  v.  Williams,  7  Wheat 

2  Pet.  (U.  S.)  201 ;  Peyton  v.  Stith,  5  id.  (U.  S.)  59. 

485  ;  Lewis  v,  Marshall,  id.  470  ;  Rhode         ^  Roosevelt  v,  Marks,  6  Johns.  (N.  T. ) 

Island  V,  Massachusetts,  15  id.  283.    In  Ch.  266;  Troup  v.  Smith,  20  Johns.  (N.  Y.) 
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on  the  part  of  the  defendant,  the  courts,  in  a  proper  case,  depart  from 
this  rule,  and  will  give  relief,  unless  the  plaintiff  has  been  guilty  of  un- 
reasonable laches  in  seeking  his  remedy  in  equity.^ 

In  an  English  case,*  the  plaintiff  brought  a  bill  in  equity  to  recover 
a  large  sum  of  money  which  he  had  been  induced  to  pay  to  the  de- 
fendant under  fraudulent  representations  from  him  that  he  had  paid  a 
large  sum  of  money  to  bring  about  a  marriage  between  the  plaintiff  and 
his  wife.  The  marriage  took  effect,  and  the  plaintiff,  led  by  the  con- 
tinuous misrepresentations  of  the  defendant,  paid  to  him  the  money 
stipulated.  Nine  years  after  the  money  had  been  paid  the  original 
fraud  and  subsequent  management  to  delude  the  plaintiff  was  discov- 
ered, and  then  it  was  ascertained  that  the  defendant  not  only  never 
had  paid,  but  also  that  he  never  was  bound  to  pay,  a  farthing  on 
account  of  the  marriage.  To  the  bill  the  defendant  set  up  the  statute 
of  limitations,  and  the  questions  propounded  for  argument  were :  First, 
whether  an  action  at  law  could  have  been  maintained  to  recover  dam- 
ages for  the  fraud ;  second,  if  it  could,  at  what  time  did  the  cause  of 
action  acctue ;  and,  third,  whether,  supposing  the  fraud  had  not  been 
discovered  until  fifter  the  expiration  of  six  years  from  the  accruing  of 
the  cause  of  action,  a  court  of  equity,  after  that  time,  could  give  relief.* 

88 ;  Elmendorf  v,  Taylor,  10  Wheat.  (U.  S.)  and  sound  doctrine,  in  a  court  of  equity; " 
152.  and  that  courts  of  equity  are  perfectly 
1  Evans  V.  Bacon,  99  Mass.  218.  right  in  saying  '*that  a  party  cannot  in 
s  Booth  V.  Warrington,  1  Bro.  P.  C.  igood  conscience  avail  himself  of  the  stat- 
445.  ute,  when  by  his  own  fraud  he  had  pre- 
*  This  case  has  been  followed  by  nn-  vented  the  other  party  from  coming  to  a 
merous  cases  involving  the  same  question,  knowledge  of  his  rights."  In  the  case  of 
Sherwood  v,  Sutton,  5  Mas.  (17.  S.)  148.  Sherwood  v.  Sutton,  5  Mas.  (U.  S.)  148, 
Lord  Redesdale,  in  the  case  of  Bond  v.  the  same  doctrine  is  very  distinctly  and 
Hopkins,  1  Sch.  &  Lef.  429,  declared  that  fully  recognixed,  and  is  said  to  apply  as 
where  a  title  exists  at  law  and  in  con-  '  well  to  cases  in  which  the  jurisdiction  of 
science,  and  the  effectual  exertion  of  it  at  courts  of  law  and  equity  is  concurrent,  aa 
law  is  unconscientiously  ohstructed,  relief  to  such  as  are  exclusively  of  equitable  cog- 
should  he  given  in  equity.  And  the  same  nizance.  The  Supreme  Court  of  the  Unit* 
judge,  in  Hovenden  v.  Lord  Annesley,  2  ed  States^  in  Michoud  v,  Girod,  4  How. 
Sch.  k  Lef.  684,  says,  "that  the  reason  (IT.  S.)  561,  in  discussing  this  subject* 
why  the  statutes  of  limitation  in  case  of  say:  "In  a  case  of  actual  fraud,  we  believe 
the  defendant's  fraud  ought  not  to  prevail  no  case  can  be  found  in  the  books  in  which 
in  a  court  of  equity,  is,  that  the  conscience  a  court  of  equity  has  refused  to  give  relief 
of  the  party,  being  so  affected,  he  ought  in  the  lifetime  of  either  of  the  parties 
not  to  be  allowed  to  avail  himself  of  the  upon  whom  the  fraud  is  proved."  The 
length  of  time."  In  Cbolmondeley  v.  First  Massachusetts  Turnpike  Co.  v.  Tidd, 
Clinton,  2  Jac.  &  W.  141,  it  was  held,  8  Mass.  201,  was  an  early  and  well-con- 
that,  In  case  of  an  equitable  estate,  "the  sidered  case,  and  has  been  noticed  and 
statute  of  limitations  would  be  a  bar  approved  by  many  other  cases  in  this 
where  there  has  been  no  fraud;"  and  in  country,  in  which  ihe  Chief  Justice  says: 
Troup  V.  Smith's  Exrs.,  29  Johns.  (N.  Y.)  "If  this  knowledge  is  fraudulently  con- 
47,  Spenceb,  C.  J.,  says,  in  allusion  to  cealed  from  the  plain  tiff  by  the  defendant, 
the  berore-mentioned  doctrine  of  LoEO  we  should  violate  a  sound  principle  of  law 
RkDEssALE,    "This  is  vety  intelligible  if  we  pennitted  the  defendant  to  avail 
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The  court  held  that  the  bill  was  maintainable  upon  the  ground  that 
courts  of  equity  would  relieve  a  party  against  the  consequences  of  the 
defendant's  fraud,  even  though  the  remedy  is  barred  at  law.  And  now, 
in  many  of  the  statutes,  express  provision  is  made  in  favor  of  parties 
in  cases  where  the  cause  of  action  has  been  fraudulently  concealed,  and 
even  in  States  where  no  such  exception  exists  it  is  held  that,  even  at 
law,  the  statute  does  not  begin  to  run  until  the  fraud  is  discovered.^ 

Fraud,  in  order  to  constitute  an  exception  to  the  statute,  must  be  the 
fraud  of  the  party  setting  it  up ;  and  the  statute  of  limitations  relating 
to  executors,  ^c,  if  it  can  be  avoided  by  any  fraud,  can  only  be  avoided 
by  a  fraud  of  the  executors  themselves,  and  not  of  third  persons,  with 
whom  they  have  no  privity.  And  where  an  administrator  who  was 
charged  with  fraud  had  deceased,  and  his  sureties  were  also  dead,  the 
legatees  must  commence  their  suit  against  the  representatives  of  the 
deceased  within  the  three  years  provided  by  the  statute.  It  seems  that 
if  fraud  is  to  be  set  up  to  a  bar  of  the  statute,  it  must  be  stated  in 
advance  in  the  biU,  so  that  the  fact  may  be  put  in  issue.' 

In  New  York,  it  is  expressly  provided  that  the  statute  shall  in  all 
cases  apply  to  courts  of  equity,  where  that  court  has  concurrent  juris- 
diction over  the  subject-matter  with  courts  of  law,  but  not  in  cases 
where  such  courts  have  exclusive  jurisdiction  over  the  subject-matter. 
In  cases  where  relief  is  sought  on  the  ground  of  fraud,  the  relief  must 
be  sought  within  six  years  from  the  time  of  its  discovery ;  and  if  relief 
is  sought  in  a  case  involving  a  trust  which  is  not  cc^^izable  by  a  court 
of  law,  it  must  be  brought  within  ten  years  after  the  cause  of  action 
accrued,  except  that,  if  the  party  seeking  relief  was  under  any  of  the 
disabilities  provided  for  in  the  statute  when  the  cause  of  action  accrued, 
the  period  during  which  such  disability  existed  is  not  to  be  reckoned.' 
The  statute  of  Nevada,  which  embraces  all  ^'  civU  actions,"  is  held  to 
extend  to  and  embrace  equitable  as  well  as  legal  actions,  and  courts  of 
equity  are  held  to  be  bound  by  the  statute  in  all  cases  equally  with 
courts  of  law.*  In  Indiana,  it  is  held  that  the  statute  providing  that 
actions  for  relief  against  fraud  shall  be  brought  within  six  years  after 
the  cause  of  action  accrued  applies  as  well  to  suits  in  equity  as  to 
actions  at  law.^  In  New  York,  the  courts  held  that  under  the  stat- 
ute referred  to  a  suit  in  equity  must  be  brought  within  ten  years  from 
the  time  when  the  right  accrued,  in  all  cases  where  the  proceeding 
is  to  enforce  a  right  not  cognizable  at  law ;  *  and  the  same  rule  ap- 


himself  of  bis  own  fraud."  See  also,  to  the 
same  effect,  Weller  v.  Fish,  8  Pick.  (Mass.) 
74;  Bishop  v.  Settle,  8  Me.  406;  Homer  «. 
Fish,  1  Pick.  (Mass.)  485;  and  Jones  «. 
Conway,  4  Teates  (Penn.),  109,  where  the 
same  role  was  adopted  in  actions  at  law. 

1  See  chapter  on  Frattd. 

>  Pratt  V.  Northam,  5  Mas.  (U.  S.)  95. 


■  See  Appendix,  New  York. 

*  White  V.  Sheldon,  4  Nev.  280. 
>  Pilcher  v.  Flinn,  80  Ind.  202. 

•  White  V,  Methodist  Church,  8  Lana. 
(ISr.  Y. )  477  ;  Elward  v.  Delfendorf,  5 
Barb.  (N.  Y.)  898  ;  Lindsay  v.  Hyatt,  4 
Edw.  Ch.  (N.  Y.)  497  ;  Spoor  t.  Wells, 
8  Barb.  Ch.  (N«  Y. )  199.    In  England,  by 
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plies  in  cases  where  the  jarisdidion  is  concurrent,  bat  the  legal  remedy 
is  imperfect  or  inadequate.^  Thus,  it  has  been  held  that  this  section  of 
the  statute  applies  to  an  action  to  redeem  a  mortgage  by  a  person  hay- 
ing a  right  to  redeem,  but  who  was  not  made  a  party  to  the  foreclosure 
proceeding,^  to  actions  for  a  specific  performance  of  a  contract,'  to 
reform  a  contract,^  to  subject  land  to  the  payment  of  the  testator's 
debts,'  to  redeem  stock  or  other  personal  property  pledged  as  collateral 
for  a  debt,*  or  indeed  to  any  purely  equitable  action  not  involving  a 
question  of  fhiud,  in  which  latter  case  it  comes  under  the  six  years' 
clause,  and  the  code  has  made  no  essential  change  in  this  respect.^ 

But,  as  we  have  observed,  independent  of  any  express  statute  to  that 
effect,  courts  of  equity  adopt  the  statutes  of  limitation  and  apply  them 
in  all  proper  cases,  and  will  refhse  relief  upon  stale  demands  and 
claims,  even  though  the  statute  has  not  run  upon  them,  except  where  a 
reasonable  excuse  is  presented  for  delay.  But  when  it  perceives  that 
the  party  has  equitable  rights,  and  that  a  court  of  law  might  have 
proved  insufficient  to  protect  them,  it  will  not  in  a  proper  case  refuse 
relief,  eyen  though  the  claim  has  been  long  outstanding ;  *  and  espe- 

sec.  17  of  8  &  4  Wm.  IV.  c.  27,  a  period  of         «  Roberts  v.  Sykes,  80  Barb.  (N.  Y.) 

forty  years  is  fixed  as  the  extreme  limit  178. 

within   which  any  proceedings  may  be         ^  In  Montgomery  v,   Montgomery,  8 

taken.      Notwithstanding  this,   a   sixty  Barb.  (N.  Y.)  Ch.  182,  an  action  to  annul 

years'  title  is  still  necessary,  and  the  rule  a  marriage  on  the  ground  of  fraud  was  held 

which  requires  a  vendor  to  give  it,  in  the  to  be  embraced  under  the  six  years'  clause  ; 

absence  of  conditions  to  the  contrary,  re-  so  in  Borst  v,  Corey,  15  N.  Y.   505,  an 

mains  unaltered.     "  One  ground  of  this  action  to  enforce  an  equitable  lien  for  the 

rule,"  remarlcs  Ltkdhubst,  L.  C,   "was  purchase-money  of  lands,  or  indeed  to 

the  duration  of  human  life,  and  that  is  not  any  case  where  fraud  is  alleged  and  relied 

affected  by  the  statute.'*  Cooper  v,  £m-  upon. 

ery,  1  PhiU.  C.  C.  888.    The  seventeenth         b  Chapman  v.  Butler,  28  Me.  191.    In 

section,  just  referred  to,  was  decided  to  be  matters  of  account,  even  where  they  are 

retrospective  in  Corbyn  v.  Bramston,  8  not  barred  by  statute,   courts  of  equity 

Ad.  &  £1.  68.    But  the  question  seems  not  refuse  to  interfere  after  a    considerable 

to  be  free  from  doubt,  as  the  words  are  lapse  of  time,  from  considerations  of  pub* 

perhaps  in  strictness  prospective  and  dif-  lie  policy  and  from  the  difficulty  of  doing 

ferent  from  those  in  some  other  sections,  entire  justice,  when  the  original  transac- 

the  twenty-sixth,  for  example ;  and  in  the  tions  have  become  obscure  by  time,  and  the 

learned  noteto  Nepean  v,  Loe,  in  2  Smith's  evidence  may  be  lost.    McKnight  v.  Tay- 

L.  C.  662,  it  is  suggested  that  the  question  lor,  1  How.  (U.  S.)  161.     Bat  mere  lapse 

may  be  still  open.  of  time  will  not  defeat  equitable  relief 

^  Clarke  V.  Boorman,  18  Wall  (U.  S.)  when  time  is  not  essential  to  the  substance 

498  ;  Bundle  v.  Allison,  84  N.  Y.  180  ;  of  the  contract,  and  the  party  seeking  re-. 

Mann  v.  Fairchlld,  14  Barb.  (N.  Y.)  648.  lief  has  acted  fairly,  though  negligently, 

3  Miner  v.  Beekman,  50  N.  Y.   887  ;  unless  the  delay  has  been  so  long  as  to 

Hubbell  9.  Sibley,  50  id.  468.  justify  a  presumption  that  he  had  aban- 

'  Peters  v,  Delaplaine,  49  N.  Y.  862.  doned  the  contract.    Getchel  v.  Jewett,  4 

*  Cakes  V.  Howell,  27  How.  Pr.  (N.  Y.)  Me.  850.     Bat  these  statutes,  being  stat- 

145.  utes  of  repose,  suspend  the  remedy,  but 

^  Wood  9.  Wood,  26  Barb.   (N.   Y.)  do  not  cancel  the  debt ;   and  although 

856.  equally  available  as  a  defence  at  law  and 
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clallj  do  they  make  an  exception  in  the  case  of  direct  technical  trusts, 
and  fraudulent  concealment  of  the  cause  of  action.^  Nor  will  the  stat^ 
utory  bar  be  applied  in  equity,  so  long  as  an  action  at  law  will  lie  upon 
the  instrument  upon  which  the  equitable  action  is  predicated.' 

The  statute  is  applied  in  equity  in  matters  of  account,'  to  actions  to 
remove  a  cloud  upon  a  title,^  to  actions  to  foreclose  mortgages,'  or  title 
bonds,'  or  for  the  specific  performance  of  contracts ;  ^  and  generally 
courts  of  equity  will  adopt  the  statute  in  analogy  to  the  nature  of  the 
claim  sought  to  be  enforced,  and,  as  will  be  seen  in  the  following  section, 
where  there  is  no  analogous  statute,  as  where  the  matter  is  purel}*  equi- 
table, the  court  will  refuse  relief,  if  the  plaintiff  has  been  guilty  of  laches 
in  asserting  his  rights,  and  a  demand  will  often  be  regarded  as  stale, 
even  though  the  time  which  has  elapsed  is  less  than  the  statutory 
period.' 

This  doctrine  is  adopted  in  the  United  States  courts,  and  it  is  there 

in  equity,  yet  where  there  are  two  securi-         »  Cleaveland  Ins.  Co.  ».  Reed,  1  Bias. 

ties  for  the  same  debt,  one  of  which  is  (U.  S.  C.  C.)  ISO ;  Anderson  v.  Baxter, 

barred  by  the  statnte  and  the  other  not,  4  Oregon,  105  ;  Hall  v.  Denckler,  28  Atk. 

the  creditor,  notwithstanding  he  has  lost  506. 

his  remedy  at  law  on  the  former,  may  pur-         •  Day  v.  Baldwin,  84  Iowa,  880.     The 

sae  it  in  equity  on  the  latter.    Where  the  statute  has  been  held  appKcable  in  equity 

security  for  a  debt  is  a  lien  on  property,  in  the  following  instances  :  In  proceeding 

personal  or  real,  that  lien  is  not  impaired  to  set  aside  a  judgment  on  account  of 

in  consequence  of  the  debt's  being  barred  fraud.  Moon  v.  Baum,  58  Ind.  194  ;  an 

by  the  statute  of  limitations.    Therefore,  action  to  enforce  a  mortgage,  Eubanks  v. 

where  a  debt  due  from  A.  to  B.  was  se-  Leveredge,  4  Sawyer  (U.  S.  C.  C. ),  274  ;  to 

cured  by  a  promissoiy  note,  made  by  B.  in  redeem  from  a  mortgagee.  Smith  v,  Foster, 

April,  1817,  payable  in  five  years,  and  by  44  Iowa,  442  ;  to  vacate  a  judgment  on  the 

a  mortgage  of  real  estate,  executed  by  B.  ground  of  fraud,  School  District  v.  Schrei- 

at  the  same  time,  but  the  note  was  never  ner,  46  id.  172 ;  to  impeach  the  validity  of 

in  fact  paid,  and  B.  had  no  property  ex-  a  decree  for  a  divorce  a  menaa  et  thoro^ 

cept  the  estate  mortgaged,  on  a  bill  of  Bourlan  v.  Waggaman,  28  La.  An.  481 ;  to 

foreclosure   brought  by  A.   in   January,  annul  a  mortgage  on  the  ground  of  fraud, 

1885,  it  was  held  that  he  was  not  barred  Renshaw  v.  Herbert,  29  id.  285  ;  to  annul 

of  his  right  as  mortgagee,  and  the  relief  a  contract  on  the  ground  of  lesion,  Blake 

sooght  was  decreed.     In  such  case,  the  v.  Nelson,  id.  245  ;  to  restore  a  record  in  a 

finding  of  a  debt  due  from  B.  to  A.,  as  the  suit  to  enforce  a  contract,  Wyatt  v.  Sut- 

basis  of  a  decree  of  foreclosure,  would  not  ton,  10  Heisk.  (Tenn.)  458  ;  to  reopen  an 

preclude  B.  from  availing  himself  of  the  account,  Spruill  v.  Sanderson,  79  N.  C. 

statute  of  limitations,  in  a  subsequent  ac-  466  ;  to  enforce  the  liability  of  stockhold- 

tion  on  the  note.    Belknap  v.  Gleason,  11  ers  for  the  debts  of  a  corporation,  Godfrey 

Conn.  160.  w.  Terry,  97  U.  S.  171 ;  or  for  the  division 

1  McLain  v,  Ferrell,  1  Swan  (Tenn.),  of  lands  and  profits  thereof,  Harlaw  v. 

48.  Lake  Superior  Iron  Co.,  41  Mich.  588  ;  or 

*  McNair  w.  Ragland,  1  Dev.  (N.  C.)  to  recover  for  lands  taken  under  legislative 
533  ;  Bidwell  v,  Astor  Mut  Ins.  Co.,  16  authority,  Sommer  r.  Pacific  R.  R.  Co.,  4 
N.  y.  263  ;  Wood  v.  Ford,  29  Miss.  57.  Mo.  App.  586 ;  or  to  recover  in  any  in- 

*  Mann  v,  Fairchild,  8  Abb.  (N.  Y. )  stance  whpre  the  complainant  has  or  ever 
App.  Dec.  152;  Hubbell  v,  Sibley,  50  had  a  remedy  at  law,  Cleaveland  r.  Wil- 
N.  Y.  468 ;  Atwater  ».  Fowler,  1  JEdw.  liamson,  57  Ala.  402. 

(N.  Y.)  Ch.  417.  '  Brennan  v.  Ford,  46  Cal.  7. 

*  Hodgden  v.  Gutting,  58  UL  431.  '  Spaulding  v.  Farwell,  70  Me.  17. 
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held  that  in  all  that  class  of  oases  in  which  courts  of  equity  have  ooil- 
current  Jurisdiction  with  the  courts  of  law,  thej  are  bound  by  the  gen- 
eral statutes  of  limitations  in  the  same  manner  as  courts  of  law,  and 
act  in  obedience  to  the  statute,  and  not  merely  in  analogy  to  it.^ 

And  it  is  held  that  the  statute  is  a  bar  to  the  equitable  right  when  at 
law  it  would  have  operated  against  a  grant.' 

So;  too,  they  are  applied  by  courts  of  equity  in  all  cases  where  at  law 
they  might  be  pleaded^'  and  effect  is  given  to  the  statute  of  limitations 
in  equity  the  same  as  in  courts  of  law,  and  as  well  where  the  origin 
of  the  conflicting  titles  is  adverse  as  in  other  cases.^  Thus,  where  an 
actual  adverse  possession  had  continued  for  twenty  years,  it  was  held 
to  constitute  a  complete  bar  in  equity  wherever  tiie  same  possession 
would  operate  at  law  to  bar  an  ejectment,  upon  the  ground  that  a 
court  of  equity  considers  an  equitable  claim  to  land  is  barred  when  the 
right  of  entry  is  lost.  The  right  to  file  a  bill  does  not  continue  beyond 
that  time,  until  the  time  for  bringing  a  writ  of  right  has  elapsed.^ 

In  obedience  to  this  rule,  a  bill  claiming  title  to  and  praying  for  the 
possession  of  lands  will  be  dismissed  if  the  complainant  and  those 
through  whom  he  claims  have  taken  no  steps  to  assert  their  rights  for 
thirty  years ;  the  land  being  during  all  that  time  in  the  adverse  posses- 
sion of  their  defendants  and  their  ancestor.* 

In  the  United  States  court  it  is  held,  that  while  within  the  peculiar 
jurisdiction  of  the  courts  of  equity,  those  courts,  although  not  in  strict- 
ness bound  by  the  statute  of  limitations,  act  by  analogy  to  it,  and  in 
a  proper  case  apply,  as  an  equitable  rule,  the  limitation  prescribed  by 
the  statute.'' 

The  power  conferred  by  the  statutes  of  some  of  the  States  upon 
courts  of  probate,  to  direct  a  sale  of  the  real  estate  of  an  intestate  for 
the  pa^'ment  of  debts,  must  be  exercised  within  a  reasonable  time  after 
the  death  of  the  intestate ;  and  gross  neglect  or  delay  on  the  part  of  the 
creditors  for  an  unreasonable  time  ought  to  be  held  to  be  a  waiver  or 
extinguishment  of  it  Although  this  power  is  not  within  the  purview 
of  the  statute,  it  is  within  its  equity ;  and  by  analogy  to  the  cases 
where  a  limitation  has  been  applied  to  other  rights,  the  reasonable 
period  within  which  this  power  may  be  exercised  is  limited  to  the  same 
period  which  regulates  rights  of  entry.^ 

^  Bank  of  the  United  States  v.  Daniels,  v,   MarBhall,  id.  470 ;    Rhode  Island  o. 

12  Pet.  (U.  S.)  32  ;  Sherwood  v.  Sutton,  MassachuseUs,  15  id.  233. 
6  Mas.   (U.  8.)  148  ;  Pratt  v.  Northam,         •  PindeU».  MilUken,  1  Black  (U.  S.), 

id.  95.    See  also  Union  Bank  of  Lonisiana  685. 
V.  Stafford,  12  How.  (U.  8.)  827.  »  Sherwood  v.  Sutton,  6  Mas.   (U.  S. 

«  MiUer  u.  Mclntyie,  6  Pet.  (U.  S.)  61,  C.  C.)  X48  ;  Pratt  v,  Northam,  5  id.  95  ; 

affinnings.  c.  1  McLean  (U.S.  CO.),  85.  Baker  v.  Biddle,  Baldw.  (U.  S.   C.  C.) 

*  Coulson  V.  Walton,  9  Pet.  (U.  S.)  62.  894.    See  also  Union  Bank  of  Louisiana  v. 

«  Miller  v.  Mclntyre,  «  Pet.  (U.  8.)  61.  Stafford,  12  How.  (U.  S.)  327. 

»  Elmendorf  v.  Taylor,  10  Wheat  (U.         8  Ricard  p.  Williams,   7  Wheat.  (U. 

S.)  152  ;  Hunt  v.  Wickliffe,  2  Pet  (U.  S.)  59. 
S.)  201;  Peyton  v.  Stith,  5  id.  485;  Lewis 
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When  a  party  by  his  own  fraud  has  prevented  the  other  party  from 
coming  to  a  knowledge  of  his  rights,  he  cannot,  in  good  conscience, 
avail  himself  of  the  statute ;  and  if  necessary  a  c^urt  of  equity  will  re- 
lieve the  party  upon  whom  the  fraud  was  practised,  and  this  is  the  case 
where  the  jurisdiction  of  the  courts  of  law  and  equity  are  concurrent,  as 
where  a  court  of  equity  has  exclusive  jurisdiction.^ 

In  a  case  in  the  Supreme  Court  of  the  United  States,*  the  court  says : 
*^  In  a  case  of  actual  fraud  we  believe  no  case  can  be  found  in  the 
books  in  which  a  court  of  equity  has  reftised  to  give  relief  in  the  life- 
time of  either  of  the  parties  upon  whom  the  fraud  is  proved." 

In  a  Massachusetts  case,'  the  Chief  Justice  says :  ^*  If  this  knowledge 
is  fraudulently  concealed  from  the  plaintiff  by  the  defendant,  we  should 
violate  a  sound  principle  of  law  if  we  permitted  the  defendant  to  avail 
himself  of  his  own  fraud."  * 

In  England,  by  the  statute  of  William  IV.,  chapter  27,  a  period  of 
forty  years  is  fixed  as  the  extreme  limit  within  which  any  proceedings 
may  be  taken.  Notwithstanding  this,  a  sixty  years  title  is  still  neces- 
sary, and  the  rule  which  requires  a  vendor  to  give  it  in  the  absence  of 
conditions  to  the  contrary,  remains  unaltered.  One  ground  of  this  rule 
was  the  duration  of  human  life,  and  that  is  not  affected  by  the  statute.* 

The  seventeenth  section  of  the  act  referred  to  has  been  held  to  be 
retrospective.*  But  the  question  seems  not  to  be  free  from  doubt  as 
the  words  are,  perhaps,  in  strictness,  prospective  and  different  from 
those  in  some  other  sections.  And  in  a  note  to  Nepean  v.  Loe,  in  2 
Smith's  Leading  Cases,  662,  it  is  suggested  that  the  question  may  be 
still  open. 

In  a  New  York  case,^  an  action  to  annul  a  marriage  on  the  ground 
of  fraud  was  held  to  be  embraced  within  the  six  years'  clause ;  and  in  a 
later  case,  in  the  same  State,'  an  action  to  enforce  an  equitable  lien  for 
the  purchase-money  of  lands,  or,  indeed,  to  any  ease  where  fraud  is 
alleged  and  relied  upon,  the  same  rule  is  adopted.  In  matters  of  ac- 
count, even  where  they  are  not  barred  by  statute,  courts  of  equity  re- 
fuse to  interfere,  after  a  considerable  lapse  of  time,  from  considerations 
of  public  policy,  and  from  the  difficulty  of  doing  entire  justice  where 
-  the  original  transactions  have  become  obscure  by  time,  and  the  evi- 
dence is  lost.'  But  mere  lapse  of  time  will  not  defeat  equitable  relief 
when  time  is  not  essential  to  the  substance  of  the  contract,  and  the 
party  seeking  relief  has  acted  fairly,  though  negligently,  unless  the 

^  Sherwood  0. Sutton,  5  lIa8.(U.S.)l48.  *  Cooper  v.  Emery,  1  Phill.  C.  C.  888. 

s  Michoud  V.  Girod,  4  How.  (U.  8.)  561.  •  Gorbyn  v,  Bramston,  8  Ad.  &  El.  63. 

'  Turnpike  Co.  v,  Tidd,  8  Bilass.  201.  ^  Montgomery  o.  Montgomery,  8  Barb. 

*  See  also,  to  the  same  effect,  Weller  N.  Y.  Ch.  182. 

V.  Fish,  8  Pick.  (Mass.)  74 ;  Bishop  v.  >  Borst  v.  Corey,  15  N.  T.  505. 

Settle,  3  Me.  405;  Homer  v.  Fish,  1  Pick.  *  McEjiight  v.  Taylor,  1  How.  (U.  S.) 

(Mass.)  485;   and  Jones  v.    Conway,  4  161. 
Yeates  (Penn. ),  109,  where  the  same  rale 
was  adopted  in  actions  at  law. 
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delay  has  been  so  long  as  to  justify  a  presumption  that  he  had  obtained 
the  contract^  But  these  statutes,  being  statutes  of  repose,  suspend 
the  remedy,  and  do  not  cancel  the  debt ;  and  although  equally  available 
as  a  defence  at  law  and  in  equity,  yet  where  there  are  two  securities  for 
the  same  debt,  one  of  which  is  barred  by  the  statute  and  the  other 
not,  the  creditor,  notwithstanding  he  has  lost  his  remedy  at  law  on  the 
former,  may  pursue  it  in  equity  on  the  latter.  Where  the  security  for  a 
debt  is  a  lien  on  property,  personal  or  real,  that  lien  is  not  impaired  in 
consequence  of  the  debt  being  barred  by  the  statute  of  limitations. 
Thus,  where  a  debt  due  from  A.  to  B.  was  secured  by  a  promissory 
note,  made  by  B.  in  April,  1817,  payable  in  five  years,  and  by  a  mort- 
gage of  real  estate,  executed  by  B.  at  the  same  time,  but  the  note  was 
never  in  fact  paid,  and  B.  had  no  property  except  the  estate  mortgaged, 
on  a  bill  of  foreclosure  brought  by  A.  in  January,  1835,  it  was  held 
that  he  was  not  barred  of  his  right  as  mortgagee,  and  the  relief  sought 
was  decreed.  In  such  a  case  the  finding  of  a  debt  due  from  B.  to  A., 
as  a  basis  of  a  decree  of  foreclosure,  would  not  preclude  B.  from  avail* 
ing  himself  of  the  statute  of  limitations,  in  a  subsequent  action  on 
the  note.' 

The  statute  has  been  held  applicable  in  equity  in  the  following  in- 
stances :  In  proceedings  to  set  aside  a  Judgment  on  account  of  fraud ; ' 
in  an  action  to  enforce  a  mortgage ;  ^  to  redeem  from  a  mortgagee ; ' 
to  vacate  a  judgment  on  the  ground  of  fraud ;  *  to  impeach  the  validity 
of  a  decree  for  a  divorce  a  mensa  et  thoro  /  ^  to  annul  a  mortgage  on 
the  ground  of  fraud ;  *  to  annul  a  contract  on  the  ground  of  lesion ;  *  to 
restore  a  record  in  a  suit  to  enforce  a  contract ;  ^®  to  reopen  an  account ;  ^^ 
to  enforce  the  liability  of  stockholders  for  the  debts  of  a  corporation ;  ^* 
for  the  division  of  lands  and  profits  thereof;  ^*  or  to  recover  for  lands 
taken  under  legislative  authority ;  ^*  or  to  recover  in  any  instance  where 
the  complainant  has  or  ever  had  a  remedy  at  law.^ 

Sec.  59.  Rule  as  to  purely  Equitable  Matten.  —  As  to  matters 
of  equitable  cognizance  merely,  unless  in  express  terms  it  is  made 
applicable  thereto,  the  statute  does  not  apply.^^    In  other  words,  the 


1  Gretchel  v.  Jewett,  4  Me.  850. 
<  Belknap  v.  Gleason,  11  Conn.  160. 
'  Moon  V.  Baam,  58  Ind.  194. 
^  Eubanks  v.  Leveredge,  4  Sawyer  (U. 
S.  C.  C),  274. 

^  Smith  V,  Foster,  44  Iowa,  442. 

*  School  District  v,  Schreiner,  46  Iowa, 
172. 

7  Bourlan  v.Waggaman,  28  La.  An.  481. 
B  Renshaw  v,  Herbeil;,  29  La.  An.  285. 

*  Bkke  t;.  Nelson,  29  La.  An.  245. 

w  Wyatt  V.  Sutton,  10  Heisk.  (Tenn.) 
458. 
u  Spruill  V,  Sanderson,  79  N.  C.  466. 


"  Godfrey  v.  Terry,  97  U.  S.  171. 

^  Harlow  v.  Lake  Superior  Iron  Co., 
41  Mich.  588. 

^^  Sommer  v.  Pacific  R.  R.  Co.,  4  Mo. 
App.  586. 

"  Cleavelandr.Williamson,  57  Ala.  402. 

"  Marsh  v,  Oliver,  14  N.  J.  Eq.  259; 
Attomey-General  v.  Purmort,  5  Paige 
(N.  Y.)  Ch.  620;  Warner  ».  Daniels,  1 
W.  &  M.  (U.  S.  C.  C. )  91.  The  court 
will  not  apply  the  statute  of  limitations  to 
a  deoiand  purely  of  an  equitable  nature. 
Singleton  v.  Moore,  Rice  (8.  C.)  Ch.  110. 
An  action  barred  at  law,  is  barred  m  equity* 
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statute  is  not  binding  on  courts  of  chancery  in  cases  of  exclusively 
equitable  cognizance.    But  the  court  often  refuses  to  interfere  where 

there  have  been  gross  laches  or  a  long  or  unreasonable  acquiescence 
in  the  assertion  of  adverse  claims,  and  adopts,  in  cases  to  which  the 
statute  does  not  strictly  apply,  a  period  within  which  its  aid  must  be 

sought,  similar  to  that  prescribed  in  analogous  cases  at  law.^    But 

Batter  v.  Johnson,  111  N.  T.  204  ;  Switzer  that,  without  Bomething  tantamount  to  & 

r.  Nofifsinger,  82  Ya.  518  ;  Metropolitan  diaseiain,  there  could  be  no  bar ;  that  the 

Natl.  Bank  v.  St.  Louifl  Dispatch  Co.,  89  subsistence  of  the  mort^gage  in  this  case 

Fed.  Rep.  322  ;  Diefenthaler  v.  New  York,  rendered  the  estate  an  equitable  one,  and 

111  N.  Y.  881 ;  Humphrey  v.  Carpenter,  that  of  an  equitable  estate  there  could  be 

(Minn.)  39  N.  W.  67,  and  courts  of  ad-  no  disseisin.     On  this   cause,   however, 

miralty  are  bound  to  apply  the  statute  coming  on  for  further  directions,  Plumer, 

where  there    is    nothing  exceptional  in  M.  R.,  overruled  the  former  decision,  and 

the  case.      Southard  v,  Brady,   86  Fed.  after  reviewing  the  cases  where  length  of 

Bep.  660 ;  Nesbit  v.  The  Amboy,  86  Fed.  time  has  been  considered  a  bar  in  equity, 

Bep.  925.  stated  the  efifect  of  them  to  be,  first,  that 

^  Askew  V.  Hooper,  28  Ala.  684.    In  courts  of  equity  have  at  all  times,  upon 

matters  purely  equitable,   if  there  is  an  general  principles  of  their  own,  even  where 

analogy  between  it  and  a  remedy  at  law,  there  was  no  analogous  statutable  bar,  re- 

the  court  will  generally  apply  the  same  fused  relief  to  stale  demands,  where  the 

limitation.    Thus,  a  grantor's  bill  alleging  party  has  slept  upon  his  right,  and  ac- 

that  the  conveyance  was  in  fact  made  as  a  qniesced  for  a  great  length  of  time  ;  and, 

security  for  money  loaned,  and  chai^ging  secondly,  that  whenever  a  bar  has  been 

that  the  grantee  had  sold  the  land  for  a  fixed  by  statute  to  the  legal  remedy  in  a 

much  greater  sum  than  the  indebtedness,  court  of  law,  the  remedy  in  a  court  of 

and  praying  an  account  for  the  difference,  equity  has,  in  the  analogous  cases  been 

was  held  to  be  barred  in  the  same  period  confined  to  the  same  period.    He  then 

that  an  action  for  a  debt  would  be  at  law.  stated  it  to  be  clear,  that,  had  the  present 

Hancock  v.  Harper,   86  111.   445.     The  been  the  claim  of  a  legal  estate  in  a  court 

statute  cannot  be  pleaded  by  trustees,  in  of  law,  the  remedy  would  have  been  baiTed 

defence  of  a  charge  of  a  breach  of  trust,  by  the  statute  of  limitations.      It  was 

or  the  consequences  of  neglecting  their  therefore  clear,  that  being  an  equitable 

duty  in  having  sold  an  estate  incumbered,  estate,  the  remedy  must,  by  analogy,  be 

without  satisfying  that  demand.    Milnes  equally  barred  in  a  court  of  equity,     s.  c. 

«.  Cowley,  4  Price,  108.      In  Cholmon-  2  Jac.  &  Walk.  1,  151.    On  appeal  to  the 

deley  v,  Clinton,  2  Men  178,  857,  the  de-  Lords  the  decree  of  Plumer,  M.  R.,  was- 

fendant'sfather,conceiving  himself  en  titled  affirmed,  Lord  Eldon  stating  his  opinion 

in  remainder,  under  the  words  of  a  limita-  to  be,  that  adverse  possession  of  an  equity 

tion,  upon  the  death  of  the  particular  ten-  of  redemption  for  twenty  years  was  a  biur 

ant,  had  entered  into  the  possession  of  the  to  another  person  claiming  the  same  equity 

equity  of  redemption  of  certain  estates,  of  redemption,  and  worked  the  same  effect 

which  were  then  in  mortgage.  On  his  death  as  disseisin,  abatement,  or  intrusion,  with 

defendant  entered  as  heir-at-law,  and  after  respect  to  legal  estate,     s.  c.  id.  191.    As 

twenty-one  years'  uninterrupted  possession  to  the  decisions  that  a  direction  by  will,  to 

in  the  two,  plaintiff  claimed  the  right  of  pay    debts,   took  away  the  plea  of  the 

redemption,  alleging  a  want  of  title  in  de-  statute  of  limitations,  there  is  a  distinction 

fendsnt's  father;    defendant  set  up  the  between  debts  on  simple  contract  and  bond; 

length  of  time.    But  Grant,  M.  R.,  held  the  principle  as  to  the  fonner  is,  that  the 

that  the  statute  of  limitations  could  not  debt  may  have  existence  and  the  remedy 

operate ;  that  though  there  was  a  posses-  be  taken  away,  but  the  bond  debt  goes 

sion  of  twenty  years,  it  was  not  in  the  upon  the  presumption  of  payment.     Per 

character  of  owner  of  the  legal  estate,  and  Eldon,  C,  in  Ex  parte  Roffey,  19  Yes.  470. 
VOL.  I.  — 10 
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where  the  claim  is  purely  equitable,  unless  expressly  so  provided,  the 
statute  does  not  apply  thereto,  and  the  lapse  of  time,  however  long, 
will  not  depiive  a  party  of  his  remedy  thereon  if  there  is  a  reasonable 
excuse  for  the  delay ;  ^  as  the  court  will  not  allow  a  just  claim  to  be  de- 
feated simply  because  of  the  lapse  of  time,  if  the  party  has  not,  in  view 
of  the  circumstances,  been  guilty  of  unreasonable  delay .^  Thus,  in  an 
Illinois  case,'  it  was  held  that  a  bill  to  foreclose  a  mortgage  will  not  be 
barred  on  the  ground  of  staleness  even  after  the  lapse  of  thirty-five 
years,  when  it  is  shown  that  the  moitgagor  has  been  out  of  the  State 
most  of  the  time,  and  had  apparently  abandoned  his  equity  of  redemp- 
tion, and  the  mortgagee  has  constantly  asserted  his  claim  by  the  sale 
of  part  of  the  premises,  paying  the  taxes  on  the  remainder,  and  other 
acts  of  ownerahip,  and  no  adverse  claim  had  been  asserted  until  about 
a  3'ear  before  the  bill  was  brought.* 

In  cases  where  the  jurisdiction  of  equity  is  concurrent  with  courts  of 
law,  that  is,  when  a  right  is  sought  to  be  enforced  in  equity  for  which 
the  party  has  a  remedy  at  law,  it  would  operate  as  a  viitual  repeal  of  the 
statute,  if  parties  by  a  change  of  forum  could  evade  its  effect ;  and  for 
this  reason  there  is  much  justice  in  the  statement  of  Catrok,  J.,^  that 
courts  of  equity  are  no  more  exempt  from  these  statutes  than  courts  of 
law.^  But  this  cannot  be  said  to  be  the  case  where  the  rights  sought  to 
be  enforced  are  merely  matters  of  equitable  jurisdiction,  because  the  ill 
results  likely  to  ensue  in  the  former  case  cannot  ensue  in  this,  and  also 
because  this  class  of  claims  cannot  be  said  to  be  within  the  spirit  or  in- 
tent of  these  acts,  unless  expressly  embraced  therein ;  and  in  such  cases 
the  rights  of  parties  are  enforced  without  reference  to  the  statute,  unless 
from  lapse  of  time  and  neglect  in  seeking  their  enforcement  they  have 
become  stale ;  ^  and  the  arguments  advanced  in  some  of  the  cases,  that 
as  the  statute  of  James  was  in  force  whe^  our  statutes  were  enacted, 
and  that  the  legislatures  well  understood  the  manner  in  which  the  courts 


1  Pitzer  V.  Bums,  7  W.  Va.  6S  ;  Askew 
V.  Hooper,  28  Ala.  634 ;  Keaton  v.  Mc- 
Gwier,  24  Ga.  217  ;  Burden  v.  Stein,  27 
Ala.  104;  Union  Bank  v.  StefTord,  12 
How.  (U.  S.)  827;  Wood  v.  Ford,  29 
Miss.  57. 

^  But  in  such  cases  the  burden  is  on 
the  plaintiff  to  show  a  reasonable  excuse 
for  delay.  Pierce  v.  McClellan,  93  111.  245. 
In  Cherry  t>.  Lamor,  58  Ga.  541,  it  was 
hold  that  where  bank-notes  have  been  sued 
upon  in  due  time,  and  judgments  thereon 
recovered,  a  bill  to  bring  in  equitable  assets 
and  subject  them  to  the  judgments  for 
the  satisfaction  thereof  is  not.govemed  by 
the  periods  of  limitation  that  would  be 
applicable  if  the  bank-notes,  instead  of  the 
judgment,  were  the  foundation  of  the  bill. 


»  Ixxvke  i;.  Caldwell,  91  111.  417. 

^  See  also  Johnson  v.  Diversey,  82  111. 
446  ;  Calwell  v.  Miles,  2  Del  Ch.  110  ; 
Preston  v.  Preston,  95  IT.  S.  200  ;  Neely's 
Appeal,  85  Penn.  St  887. 

^  Bank  of  United  States  v.  Daniel*  12 
Pet.  (U.  S.)  56. 

*  See  to  same  effect  Piatt  v.  Vattier,  9 
Pet.  (U.  S.)  416;  Kane  v.  Bloodgood,  7 
Johns.  (N".  Y.)  Ch.  90;  Bowman  v,  Wathen, 
2  McLean  (U.  S.  C.  C),  876;  Hakins 
V.  Barney,  5  Pet.  (U.  S.)  457  ;  Coulton  v, 
W^alters,  4  id.  62  ;  Robinson  u.  Hook,  4 
Mas.  (U.  S.  C.  C.)  139  ;  Baker  v.  Biddle, 
1  Bald.  (U.  S.  C.  C.)  419 ;  Miller  v,  Mc- 
Int}Te,  6  Pet.  (U.  S.)  61. 

7  Lawrence  v.  Trustees,  2  Den.  (N.  Y. ) 
577 ;  Rockwell  v.  Servant,  54  III  251. 
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of  equity  in  England  had  considered  that  statute,  affords  a  strong  pre- 
sumption that  the  legislature  intended  to  bind  courts  of  equit}'  by  them, 
as  well  as  courts  of  law,^  is  far-fetched  and  fallacious,  as  these  statutes 
are  to  be  consti-ued  strictly,  being  in  derogation  of  vested  rights,  and 
are  not  to  be  extended  by  implication  to  cases  or  causes  of  action  not 
fairl}'  embraced  within  the  terms  of  the  language  emplo3'ed ;  and  it  is 
generally  held  by  our  courts  that,  except  in  the  single  case  of  concur- 
rent jurisdiction,  courts  of  equity  may  act  in  analogy  to  the  statute  or 
not,  as  the  ends  of  justice  and  the  strict  equity  of  the  case  seems  to  re- 
quire. Indeed,  it  often  occurs  that  a  court  of  equit}'  refuses  relief  upon 
the  ground  that  the  party  seeking  it  has  slept  upon  his  rights  until  they 
have  become  stale,  even  though  the  statute  has  not  run  thereon.^  But 
this  is  only  in  rare  and  exceptional  instances,  where  the  part}'  can  be  said 
to  have  acquiesced  in  the  wrong  of  which  he  complains,  and  generally 
a  right  will  not  be  regarded  as  lost  by  staleness  by  a  period  less  than 
that  provided  for  the  limitation  of  analogous  cases  at  law,'  nor  even 
then,*  if  the  delay  is  reasonably  explained.*  In  an  Illinois  case  this 
proposition  was  well  illustrated.  In  that  case  the  administratrix  of  a 
deceased  partner  filed  a  bill  soon  aHer  his  death  against  the  surviving 
partner  for  an  account  of  the  partnership  fhnds.  The  civil  war  broke 
out  soon  after,  and  the  complainant  being  a  resident  of  one  of  the  dis- 
loj'al  States  could  not  have  ready  communication  with  her  counsel,  and 
the  defendant,  who  resided  in  the  county  where  the  suit  was  pending, 
did  nothing  to  bring  the  cause  to  a  hearing,  and  no  steps  were  taken 
therein  from  '1862  to  1869.  In  the  latter  j-ear  the  defendant  died, 
and  the  complainant  revived  the  suit  against  his  personal  representa- 
tives, and  from  that  time  up  to  the  fire  of  October,  1871,  in  Chicago, 
the  suit  was  actively  prosecuted,  and  the  record  had  become  very  vo- 
luminous, when  it  was  destroyed  by  that  fire.  It  being  found  impossible 
to  supply  that  record,  the  suit  was  dismissed,  and  another  suit  instituted, 
being  in  reality  a  revival  of  the  former  suit,  the  dismissal  ha\ing  been 
made  to  avoid  the  difficulties  arising  from  the  inability  of  the  parties  to 
supply  the  lost  record.  The  court  held  that  there  were  no  such  laches 
on  the  part  of  the  complainant  as  deprived  her  of  a  standing  in  a  court 
of  equity.*     There  are  also  a  class  of  cases  covering  another  ground 


1  Famam  v.  Brooks,  9  Pick.  (Mass.) 
242  ;  Elraendorf  v,  Taj^lor,  10  Wheat. 
(U.  S.)  168. 

2  Hunt  V,  Ellison,  32  Ala.  173  ;  Ham- 
lin 1?.  Mebane,  1  Jones  (N.  C.)  Eq.  18  ; 
Ferson  v,  Sanger,  1  Davies  (U.  S.  C.  C. ), 
252;  Kerby  v.  Jacobs,  13  B.  Mon.  (Ky.) 
435  ;  "Wilson  v.  Anthony,  19  Ark.  16. 

»  Dugan  V.  Gittings,  3  Gill  (Md. ),  138  ; 
Reed  v.  West,  47  Tex.  240. 

*  Wamer  v.  Daniels,  1  W.  &  M.  (U.  S.) 
90 ;   Calwell  v.   Miles,  2  Del.    Ch.    110  ; 


Neely's  Appeal,  85  Penn.  St.  387  ;  Preston 
V.  Preston,  95  U.  S.  200. 

*  Johnson  v.  Diversy,  82  111.  446. 

»  In  Reed  v.  West,  47  Tex.  240,  it  was 
held  that  a  court  of  equity  would  call  on 
courts  of  law  during  the  suspension  of  the 
statute  by  the,  civil  war,  and  would  not, 
except  for  some  equitable  reason,  hold  a 
party  who  had  neglected  to  attempt  an  en- 
forcement of  his  rights  during  this  period 
as  guilty  of  such  laches  ajs  would  deprive 
him  of  equitable  relief. 


148  STATUTES  OP  LIMITATION.  [CHAP.  VI. 

that  refute  the  idea  that  couits  of  equity  are  absolutel}'  bound  by  the 
statute  of  limitations  in  matters  of  pure!}-  equitable  cognizance.  Thus, 
in  England,  it  has  been  held  that,  where  a  party  applies  to  a  court  of 
equity  and  carries  on  an  unfounded  litigation,  protracted  under  circum- 
stances and  for  such  a  length  of  time  as  to  deprive  his  adversary  of  his 
legal  rights,  a  court  of  equity  will  supplj'  a  substitute  therefor,  and  ad- 
minister it  within  its  own  jurisdiction  so  as  to  effectuate  the  legal  right 
upon  which  the  statute  has  run ;  ^  and  this  is  hardl}*  consistent  with  the 
theory  that  these  courts  regard  themselves  as  absolutel}*  bound  by  the 
statute  ;  although  it  is  proper  to  sa3'  that  the  exercise  of  this  power  is 
not  favored  in  couits  of  equity  in  this  country,  and  it  is  hardly  believed 
that,  strictly,  it  ever  should  be  exercised,  unless  the  part}-  has  been  en- 
joined from  bringing  an  action  at  law,  and  the  statute  makes  no  provi* 
sion  for  saving  his  rights,  in  which  case  a  court  of  equity  should,  where 
it  can  do  so,  enforce  his  rights. 

Sec.  60.  Stale  Demands.  —  Courts  of  equity  have  always  discouraged 
stale  demands,  by  refusing  to  enforce  them,  where  the  person  setting 
it  up  has  lost  his  moral,  if  not  his  legal,  right  to  enforce  them ;  ^  and  the 
question  as  to  whether  a  demand  is  stale  or  not  is  one  which  depends 
so  largely  upon  the  nature  of  the  claim  and  the  peculiar  circumstances 
of  each  case,  that  no  general  rule  can  be  given  that  will  afford  a  deci- 
sive test.  The  fact  that  a  part}'  has  delayed  the  enforcement  of  his  right 
for  the  statutory  period  is  prima  facie  sufficient ;  but  even  this  is  not 
decisive,  as,  if  there  is  a  sufficient  excuse  for  dela^^  the  court  will  en- 

1  Pultney  r.  Warren,  6  Ves.  78  ;  Bond  3  Cranch  (U.  S.),  603.     In  Rogers  v,  San- 

V.  Hopkins,  2  Sch.  &  Lef.  680 ;  East  India  ders,  16  Me.  850,  it  was  held  that  where 

Co.  V.  Campion,  11  Bligh,  158  ;  Grant  v,  the  binding  efficacy  of  a  contract  has  been 

Grant,  2  Russ.  598.  '  lost  by  lapse  of  time,  equity  will  grant 

'  Spaulding  v.   Farwell,  70  Me.   17 ;  relief  if  time  is  of  the  essence  of  the  con- 

Dickemian  v.  Burgess,  20  111.  266;  Stokes  tract     But  that  where  the  party  asking 

V.  Lebanon,  &c.  Turnpike  Co.,  6  Hamph.  performance  has  been  guilty  of  laches,  and 

(Tenn.)  241  ;  Edings  v.  Whaley,  1  Rich,  offers  no  satisfactory  reason  for  it,  and  the 

(S.  C.)  £q.  301 ;  Marshall  v.  Means,  12  othef  party  has  not  waived  or  acquiesced 

Ga.  61.    A  court  of  equity  will  not  aid  in  it,  no  relief  can  be  granted ;  nor  will  it 

parties  who  have  slept  on  their  rights,  be  granted  where  the  remedies  are  not 

Johnson  v.  Johnson,   5  Ala.   90 ;   Piatt  mutual,  and  where  the  party  not  bound 

V.  Vattier,  9  Pet.  ( U.  S. )  405 ;  Coleman  lies  by  to  see  whether  it  will  prove  a  gain- 

V.  Lyne,  4  Rand.  (Va.)  454;  Hawley  v.  ing  or  losing  bargain,  and  acts  accordingly. 
Cramer,  4  Cow.  (N.  Y.)  717  ;  as  where  he        De  Grann  ».  Mechan  (N.  J.),  2  Att 

has  permitted  a  party  to  occupy  his  lands  193.     In  Stevens  v.  Union  Trust  Co.,  57 

adversely  for  the  statutory  period,  even  Hun  (N.  Y.),  498,  it  was  held,  that  so 

though  he  did  not  know  the  fact,  but  long  as  a  legal  right  remains,  equity  will 

might  have  ascertained  it  by  reasonable  grant  relief  unless  there  has  been  delay  or 

diligence  in  looking;  after  his  rights.    Bow-  acquiescence  amounting  to  a  recognition 

man  v,  Wathen,  1  How.  (U.  S.)  189.     A  of  the  rights  of  the  adverse  party.     See 

demand  which  has  been  suffered  to  lie  for  also  Dunne  ».  Stottsburg,  26  Pac.   Rep. 

thirty  years,  during  which  the  principals  (Cal.)  383;  Bnish  r.  Manhattan  R.  R.  Co., 

have  died,  is  regarded  as  stale,  and  equity  26  Abb.  N.  C.  (N.  Y.)  78. 
will  not  enforce  it     Randolph  v.  Ware, 
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force  the  right.^  And,  on  the  other  hand,  delay  for  less  than  the  statu- 
tory period  may  render  the  demand  stale,  within  the  meaning  of  the 
term  as  emplo^'ed  in  equitable  parlance.^  In  an  English  case,'  the  court 

^  Preston  v,  Preston,  95  XJ.  8.  200 ;  the  remedy  as  though  barred  by  the  stat- 

Neeley's  Appeal,  85  Penn.  St.  887 ;  Beed  ate,  although  the  statute  had  not  in  fact 

V.  West,  47  Tex.  240 ;  Rogan  v.  Walker,  run  upon  the  claim.     It  was  also  stated 

1  Wis.  631 ;  Lawrence  v.  Rokes,  61  Me.  that,  conversely,  whei*e  peculiar  circum- 

38 ;  McRnight  v.  Taylor,  1  How.  (U.  S. )  stances  justified  delay,   relief  would   be 

161.     Where  an  executor  of  a  partner  de-  granted   although   the    statute   had   run 

ceased  after  a  partial  settlement  with  the  upon  the  claim. 

survivor  of  the  firm  lies  by  for  seventeen  In  In  re  Neilley,  95  N.  Y.  882,  it  ap- 
years  and  makes  no  claim  until  the  sur-  peared  that  by  the  will  of  his  father,  A. 
vivor  has  deceased,  and  until  much  of  his  and  othera  were  dii-ected  to  pay  a  specified 
evidence  has  been  lost,  it  was  held  that,  legacy  to  his  sister  S.  In  1828,  A.  gave  to 
in  the  absence  of  a  reasonable  excuse  for  S.,  who  was  then  married,  a  written  iii- 
the  delay,  he  could  not  bring  a  bill  for  strument  by  which  he  acknowledged  him- 
account  against  the  representative  of  the  self  to  have  in  possession  and  to  hold  in 
deceased.  Codman  v.  Rogers,  10  Pick,  trust  for  her  the  sum  of  $268,  which  was 
(Mass.)  112.  See  Mitchell  v,  Lenox,  1  stated  to  be  the  balance  of  the  legacy 
Edw.  (N.  Y.)  Ch.  428,  where  an  assignee  then  due  her,  upon  which  sum  he  prom- 
for  the  benefit  of  creditors  assigned  the  ised  to  pay  legal  interest  as  long  as  the 
trust  property  to  other  trustees  with  the  same  remained  in  his  hands,  and  to  ad- 
assent  of  the  creditors,  and  the  debtor  made  vance  to  her  as  required  a  portion  of  the 
uo  objection  thereto,  an  acquiescence  of  principal,  it  having  been  agi'eed,  as  the 
eighteen  years  was  held  to  preclude  him  instrument  stated,  between  A.  and  the 
from  an  equitable  remedy.  In  Atwater  husband  of  S.,  that  the  money  should  re- 
V.  Fowler,  1  Edw.  (N.  Y.)  Ch.  417,  a  part-  main  in  the  hands  of  A.  in  trust  for  her 
ner  to  whom  an  account  had  been  pre-  and  for  her  sole  benefit.  The  husband  of 
sented  by  his  co-partner,  who  retained  it  S.  died  in  1840;  she  died  in  1842,  leaving  a 
for  thirteen  years  without  objection,  was  daughter,  W.,  then  about  thirteen  years 
held  to  be  concluded  by  his  acquiescence  of  age.  A.  died  in  1877.  W.  in  1878 
from  seeking  to  have  the  accounts  adjusted  took  out  letters  of  admiuistration  upon 
in  equity.  In  Powell  o.  Murray,  10  Paige  the  estate  of  her  mother,  and  as  adminis- 
(N.  Y.)  Ch.  256,  it  was  held,  where  an  tratrix  preferred  a  claim  against  the  estate 
agreement  for  the  compromise  of  doubt-  of  A.  for  the  sum  stated  in  said  instru- 
fol  claims  had  been  acquiesced  in  for  ment,  with  interest  from  its  date.  Held, 
thirty-eight  years,  and  those  who  were  that  the  claim  was  barred  by  the  statute 
competent  to  explain  the  transaction  were  of  limitations  ;  that,  as  A.  was  in  fact  the 
dead,  that  a  party  to  that  agreement  who  debtor  of  S.,  he  could  not  change  the  char- 
sought  to  invalidate  it  must  show  beyond  acter  of  his  obligation  by  his  own  declara- 
all  question  that  the  agreement  was  im-  tion,  nor  could  any  agreement  on  the  part 
properly  obtained,  and  was  without  con-  of  S.  constitute  him  a  trustee  instead  of 
sideration.  debtor,  as  under  the  law  as  it  then  stood 

*  Spaulding  v.  Farwell,  ante  ;  Harri-  she  was  disabled  from  making  such  an  en- 
son  V.  Gibson,  23  Gratt.  (Va. )  212.  In  gagement  because  of  her  coverture ;  that 
I^wrence  v,  Rokes,  61  Me.  38,  where  a  the  agreement,  therefore,  that  the  money 
bill  in  equity  was  brought  to  adjust  the  should  remain  in  trust  was  made  with  tlie 
accounts  of  a  partnership,  and  it  appeared  husband  alone  ;  it  affected  only  his  in- 
tbat  by  the  laches  of  the  complainant  the  terest  in  the  debt  and  ceased  upon  his 
respondents  had  lost  their  evidence,  or  death,  and  thereupon  S.,  as  creditor  by 
were  placed  in  a  disadvantageous  position,  virtue  of  the  original  indebtedness,  be- 
lt was  held  that  the  court  would  deal  with  came  entitled  at  once  to  payment,  and  the 

«  Harcourt  v.  White,  28  Beav.  303. 
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refused  relief  to  a  reversion  for  waste,  although  the  bill  was  brought 
two  days  before  the  lapse  of  the  statutory  period,  on  the  ground  that 
under  the  circumstances  he  had  been  guilty  of  unreasonable  laches. 
On  the  other  hand,  in  another  case,^  a  decree  was  made  thirty-eight 

statute  then  began  to  run.    And  also  that,  252  ;  Cleveland   Insurance  Co.   v.  Reed, 

assuming  that  S.   might  have  elected  to  6  Am.  L.  R.  406.    Equity  will  not  inter- 

adopt  the  agreement  made  by  her  husband  fere  in  favor  of  one  who  has  been  guilty  of 

and  to  treat  A.  as  trustee,  this  would  not  gross  laches  ;  a  complainant  must  use  legal 

change  the  result,  as,  when  a  party  has  a  diligence  in  the  enforcement  of  hi^  rights, 

concurrent  remedy  in  equity  and  in  law,  Hollingsworth  v.  Fry,  4  Dall.  (17.  S. )  S47 ; 

time  is  an  absolute  bar  in  equity  as  it  is  McKnight  v.  Taylor,  1  How.  (U.  S).  1(}1; 

in  law.  Bowman  v.  Wathen,  id.  189  ;  Wagner  i;. 

S.,  from  the  time  of  the  execution  of  Baird,  7  id.  234 ;  West  u.  Randall,  2  Mas. 

the  paper  until  her  death,  resided  in  the  (U.  S.  C.  C.)  181  ;  Perkins  w.  Currier,  3 

family  of  A.,  apparently  having  no  prop-  W.  &  M.  (U.  S.  C.  C.)  70 ;  Person  v.  Sau- 

erty.     W.,  also,  after  the  death  of  her  ger,  Dav.  (U.  S.  C.  C.)  252 ;  Gordon  v. 

mother,  lived  in  the  family  of  A.  up  to  Kerr,  1  Woolw.  ( U,  8.  C.  C. )  322 ;  Long- 

her  marriage  in  1855.     She  testified  that  worth  v,  Taylor,  1  McLean  (U.  S.  C.  C), 

she  found  the  paper  in  her  mother's  trunk  395;  Lewis  v.  Baird,  3  id.  57.  Thus  equity 

after  her  death;  it  did  not  appear  that  she  will  not  give  relief  to  parties  claiming 

made  any  claim  by  reason  of  it  against  A.  under  a  marriage  settlement,  who,  being 

during  her  life.    Held,  that  assuming  the  under  no  disability,  have  slept  upon  their 

case  was  one  solely  of  equitable  cognizance  rights  for  more  than  thirty  years;  especially 

and  that  the  statute  was  not  a  defence,  it  against  executors  who  have  acted  in  good 

was  a  stale  demand  which  equity  would  faith.    DeLane  v,  Moore,  14  How.  (U.  S.) 

not  entertain ;   also,  that  the  legal  pre-  258.     Even  in  case  of  asserted  fraud  a 

sumption  of  pajTnent  applied.  court  of  equity  will  not  grant  relief  if  the 

Payne  v,    Gardiner,    29    N.   Y.    146  ;  plaintiff  has  been  guilty  of  gross  laches. 

Boughton  V.  Flint,  74  id.  476;   Bean  o.  Gould  v,  Gould,  3  Story  (U.  S.),  616; 

Tonnele,  94  id.  881,  distinguished.  Veazie  v,  Williams,  8  How.  (U.  S.)  134  ; 

^  Duke  of  Leeds  v,  Amherst,  20  Beav.  Hough  v.  Richardson,  3  Story  (U.  S.), 

239.     See  also  Morris  v.  Morris,  4  Jur.  660;  Fisher ».  Boody,  1  Curt.  (U.  S.  0.  C.) 

N.  8.  964.     In  Varick  p.  Edwards,  1  Hoffl  206.     After  the  lapse  of  sufficient  time  to 

(N.  Y.)  Ch.  382,  it  was  held  to  be  a  gen-  afford  an  equitable  bar,  the  court  will  not 

eral  rule  that  the  lapse  of  twenty  years  grant  relief,  though  the  plaintiffs,  being 

operates  as  a  bar  to  a  suit  in  equity  con-  residents  of  another  State,  had  no  actual 

nected  with  the  recovery  of  land,  and  that  notice  of  the  infringement  of  their  rights, 

where  a  party  has  resorted  to  a  court  of  Bowman  v,  Wathen,  1  How.  (U.  S.)  189 ; 

law,  where  his  remedy  lay  in  equity,  or  vice  Wagner  v.  Baird,  7  id.  284.     In  Living- 

versa,  he  cannot  be  protected  against  the  ston  v,   Salisbury  Ore  Bed,  16  Blatchf. 

time  so  lost.    But  when  time  is  set  up  as  a  (U.  S.  C.  C.)  549,   a   bill  was   brought 

conclusive  bar,  it  will  only  be  treated  as  against  a  corporation  to  compel  it  to  issue 

such  when  there  is  an  adverse  possession  ;  fifty  shares  of  stock  to  the  complainant 

and  a  party  setting  up  a  false  title  under  The   property  interest  upon  which  this 

which  he  IS  protected  in  possession  cannot  stock  was  issued  was  a  bed  of  iron-ore. 

set  up  that  possession  as  a  bar  to  a  person  The   complainant  claimed  under  a  will 

who  legally  has  the  right.     There  must  be  made  by  H.,  who  died  in  1872.     H.  had 

conscience,  good  faith,  and  reasonable  dili-  enjoyed  no  benefit  from  the  property  for 

gence,  to  call  into  action  the  powers  of  a  fifty  years  before  he  died.    No  demand  had 

court  of  equity.     McKnight  v.  Taylor,  1  ever  been  made  for  the  stock  until  made 

How.  (U.  S. )  161 ;  Bowman  v,  Wathen,  id.  by  the  complainant  in  1874.  Other  persons 

189  ;  Wagner  v,  Baird.  7  id.  234 ;  Maxwell  had  openly  enjoyed  and  claimed  title  to 

r.  Kennedy,  8  id.  222;  Ferson  v.  Sanger,  the  fifty  shares  ever  since  1844,  and  during 

1  W.  &  M.  (U.  S.  C.  C.)  138  ;  s.  c.  Dav.  the  whole  fifty  years  H.  was  in  a  position 
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years  after  the  waste  was  committed,  Shadwell,  V.  C,  annouDcing 
the  principle  which  controls  actions  for  relief  in  such  cases  to  be  ^^  that 
the  autlior  of  the  mischief  is  not  to  complain  of  the  result  of  it,"  and 
he  cites  Matthew  xxvi.  52,  and  Ovid,^  in  support  of  it.  Generally, 
it  may  be  said  to  be  an  invariable  rule  that  courts  of  equit}^  will  not 
grant  relief  to  a  party  who,  in  view  of  the  circumstances  of  the  case, 
has  been  guilty  of  gross  laches,  and  that  parties  are  required  to  use 
reasonable  diligence  in  the  enforcement  of  their  rights.^ 

In  a  case  in  the  United  States  Supreme  Court,'  Fuller,  J.,  says: 
'^  The  doctrine  of  laches  is  based  upon  the  grounds  of  public  policy, 
which  requires  for  the  peace  of  society  the  discouragement  of  stale 
demands.  And  where  the  difficulty  of  doing  entire  justice  by  reason  of 
the  death  of  the  principal  witness  or  witnesses,  or  from  the  original 
transactions  having  become  obscured  by  time,  is  attributable  to  gross 
negligence  or  deliberate  delaj*,  a  court  of  equity  will  not  aid  a  party 
whose  application  is  thus  destitute  of  conscience,  good  faith,  and  rea- 
sonable diligence."  * 

to  know  that  his  property,  if  he  had  any,  rights  so  long  that  their  enforcement  was 

was  claimed  by  others.     The  court  held  likely  to  operate  as  a  frand  upon  the  de- 

that  the  complainant  was  precluded  from  fendant,  or  upon  other  grounds  would  be 

relief  on  the  ground  of  the  laches  and  inequitable.     Cholmondeley  v.  Clinton,  2 

acquiescence  of  H.     In  an  Illinois  case,  Jac.   &  W.   1.      But  when  a  party  has 

Kellog  V.  Wilson,  89  111.  857,  a  bill  was  equitable  rights  it  will  not  refuse  i-elief, 

brought  to  set  aside  an  administrator's  although  the  claim  has  been  outstanding 

sale  of  real  estate  made  eight  years  before,  for  a  long  time,  if  the  reason  for  delay  is 

on  the  ground  that  the  purchaser  had  been  such  as  not  to  defeat  the  party's  claim  to 

guilty  of  fraud  in  procuring  persons  not  to  its  enforcement  u|)on  the  ground  of  laches 

bid  against  him.    Seven  years  after  the  or  acquiescence.    Lunn  v.  Johnson,  3  Ired. 

bill  was  filed,  it  was  amended  by  setting  (N.  C.)  Eq.  70;  Mason  v.  Crosby,  1  Davies 

up  as  a  further  ground  of  relief  that  the  (U.  S.  C.  C),  308 ;  Kimball  v.  Ives,  17 

sale  was  made  by  an  agent  in  the  absence  Vt.  480  ;  Bancroft  v.  Andrews,  6  Cush. 

of  the  administrator.    The  court  held  that  (Mass.)  493. 

as  to  the  first  ground  the  court  would  not  "  Ellison  v.  Moffat,  1  Johns.  Ch. 
set  aside  a  judicial  sale  in  a  case  where  (N.  Y.)  46 ;  Frost  v.  Coon,  SO  N.  Y.  428  ; 
there  had  been  so  great  a  delay,  unless  a  Ray  v.  Bogart,  2  Johns.  Cas.  (N.  Y.)  482  ; 
clear  rase  was  made  out  by  satisfactory  Calhoun's  Appeal,  89  Penn.  St,  218;  Haw- 
proof,  and  that,  in  either  case  the  plaintiff  tliom  «.  Bronson,  16  S.  k  R.  (Penn.)  269; 
had  been  guilty  of  such  laches  as  to  dis-  Halsey  v.  Tate,  52  Penn.  St.  811 ;  Cad- 
entitle  him  t«  relief.  See  also  Marshall  wallader's  Appeal,  67  id.  158. 
V,  Perry,  90  id.  289.  "  Mackall  v,  Casilear,  187  U.  S.  779. 

1  "Neque  enim  lex  aequior  ulla  quam  *  Jenkins  v.  Pye,  12  Pet.  (U.  S. )  241 ; 

necis  artifices  arte  perire  sua."    Ars  Amat  McKnight  v.  Taylor,  1  How.  (U.  S.)  161; 

lib.  iv.  655.     The  application  of  the  stat-  Godden  v.  Kimmell,99  U.  S.  201;  Lans- 

nte  of  limitations  in  courts  of  equity  in  dale  v.  Smith,  106  U.  S.  891;  Le  (Jendre 

England   to   all   analogous  matters   was  r.  Byrnes,  44 N.  J.  Eq.  872;  Wilkinson  ». 

made  at  an  early  period  after  such  statutas  Sherman,  45  N.  J.  Eq.  413;  Speidel  v. 

went  into  effect,  Beckford  v.  Wade,  17  Henrici,  120  U.S.  877;  Hanner  v.  Moul- 

Ves.  96;  Smith  ».  CTay,  8  Bro.  C.  C.  80;  ton,  138  U.  S.  486;  Cresse  v,  Myer,  188 

Bond  «.  Hopkins,  1  Sch.  &  Lef.  418  ;  and  U.  S.    625;    Underwood  v.   Dugan,    139 

even  before  these  statutes  were  enacted  U,  S.  880;  Simmons  Creek  Coal  Co.  v. 

these  courts  refused  relief  upon  stale  de-  Doran,   142  U.  S.  117;  Martin  ».  Gray, 

mands,  where  a  party  had  slept  upon  his  142  id.  230. 
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But  ill  New  York  it  has  been  held  that,  where  no  estoppel  or  acquies- 
cence is  shown,  and  the  statute  of  limitations  has  not  run  at  law,  so 
that  a  legal  remedy  exists,  a  court  of  equity  will  not  refuse  relief  on  the 
ground  of  laches.^ 

In  New  York,  it  is  held,  and  we  think  justly,  that  so  long  as  the  legal 
right  exists  the  owner  is  entitled  to  maintain  his  action  in  equity  to 
restrain  violations  of  this  right' 

Thus  in  a  case  recently  decided  by  the  Court  of  Appeals,'  an  action 
was  brought  in  equity  to  restrain  the  defendants  from  further  maintain- 
ing and  operating  an  elevated  street  railroad  on  Sixth  Avenue  in  the 
city  of  New  York,  adjacent  to  the  plaintiff's  property,  which  consisted 
of  five  vacant  lots.  The  defendants  commenced  and  completed  the 
structure  of  its  railroad  between  the  months  of  January  and  Jul}',  1878, 
and  from  the  time  of  its  completion  to  the  commencement  of  the  action 
in  1889,  it  had,  either  by  itself  or  through  its  lesse^e,  continued  to 
maintain  and  operate  an  elevated  steam  railroad  in  front  of  and  adjoin- 
ing the  plaintiflTs  premises.  No  proceedings  were  taken  by  the  railroad 
to  acquire  the  easements  of  the  abutting  owners  in  the  avenue,  or  their 
consent  to  its  construction.  The  plaintiff  complained  that  by  reason  of 
the  operation  of  such  railroad  in  impairing  the  easements  of  light,  air, 
and  access  to  his  premises  he  had  been  damaged,  and  demanded,  judg- 
ment for  such  damages,  as  well  as  a  perpetual  injunction  against  the 
defendants  from  further  operating  and  maintaining  their  railroad  in 
front  of  his  premises.    A  trial  was  had  at  special  term,  and  although 

1  Piatt  V.  Piatt,  58  N.  Y.  646.  And  in  The  doctrine  of  stale  demands  or  laches 
a  proper  case  relief  will  be  granted  although  does  not  apply  to  a  legal  title.  B«on  v. 
the  statute  has  run,  except  where  the  stat-  Miller,  11  S.  W.  (Tex.)  561.  Nor  is  it 
ute  is  expressly  applied  to  courts  of  equity,  applicable  to  a  claim  under  a  legal  title  in 
Lawrence  v.  Rokes,  61  Me.  88.  A  court  of  an  action  of  trespass  to  try  title.  Bullock 
equity  will  refuse  to  interpose  to  relieve  a  «.  Smith,  10  S.  W.  (Tex.)  678;  Montgom- 
party  against  an  inadvertent  omission  to  ery.  v,  Noyes,  11  S.  W.  (Tex.)  188;  Dan- 
set  up  a  certain  defence  where  he  has  been  iel«  v.  Bridges,  11  S.  W.  121.  It  has  no 
guilty  of  unreasonable  laches.  Wilson  v.  application  to  a  legal  title  and  does  not 
Wilson,  2  Lea  (Tenn.),  17  ;  Sargent  v.  apply  to  the  claims  of  the  true  owner  of 
Bigelow,  24  Minn.  870.  And  in  the  case  land  when  set  up  by  a  person  claiming  un- 
first  cited  above,  three  years*  delay  was  der  a  tax  deed,  where  the  prerequisite 
held  to  amount  to  such  laches  as  precluded  steps  to  make  it  valid  have  not  been  taken, 
relief.  And  a  delay  of  six  years  has  been  Telfener  v.  Dillars,  70  Tex.  189. 
held  to  be  such  laches,  unexplained,  as  *  Chapman  ».  Rochester,  110  K.  Y. 
would  justify  the  court  in  refusing  to  per-  273;  Tallman  v.  Metropolitan  El.  R.  R. 
mit  a  complainant  to  file  an  amended  bill  Co.,  121  N.  Y.  128;  Arnold  v.  Hudson 
setting  up  matters  in  existence  when  the  River  R.  R.  Co.,  65  N.  Y.  661;  Uliiie  v. 
original  bill  was  filed.  Marr  ».  WUson,  N.  Y.  C.  &  H.  R.  R.  Co.,  101  N.  Y.  98; 
2  lioa  (Tenn.),  229.  But  a  supplemental  Colrick  ».  Swinburne,  105  N.  Y.  508; 
bill,  setting  up  new  matter  accruing  after  N.  Y.  Rubber  Co.  v,  Rothery,  107  N.  Y. 
the  original  bill  was  brought,  may  be  filed  810;  Haight  v.  Price,  21 N.  Y.  240;  Broi- 
three  years  after  the  original  bUl  was  filed,  stedt  v.  South  Side  R.  R  Co.,  55  N.  Y. 
although  the  statute  of  limitations  in  such  220;  Campbell  «.  Seaman,  68  N.  Y.  568. 
cases  at  law  runs  in  two  years.  Cheek  *  Qalway  v.  Metropolitan  Elevated  R 
V.  Anderson,  2  Lea  (Tenn.),  194.  R.  Co.,  128  N.  Y.  182. 
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the  court  declined  to  award  pecuniary  damages  to  the  plaintiff,  or  render 
judgment  granting  relief  by  injunction  unless  the  defendants  should  pay 
to  the  plaintiff,  within  a  limited  time,  the  sum  of  $20,000  for  the  depre- 
ciation of  the  premises  caused  by  t^ie  railway,  and  upon  such  demand 
being  made  require  the  plaintiff  to  execute  to  the  defendants  a  convey- 
ance of  the  easements,  it  was  found  that  the  plaintiff  saw  the  railroad 
in  the  course  of  construction  in  front  of  his  premises,  and  from  tirAe  to 
time  saw  what  the  defendants  were  doing  in  respect  thereto^  and  oc- 
casionally, as  a  passenger,  rode  upon  it  He  made  no  protest  against 
the  construction  of  the  road  and  instituted  no  legal  proceedings  to  en- 
Join  its  construction  or  operation  prior  to  the  commencement  of  this 
action,  although  it  appeared  that  he  subscribed,  money  to  pay  for 
counsel  to  prevent  the  erection  of  the  road.  The  defendants  set  up 
the  statute  of  limitations  as  a  defence,  and  also  claimed  that  the  plain- 
tiff was  estopped  from  maintaining  his  action  by  reason  of  his  acqui- 
escence in  said  railroad  and  its  operation,  and  in  his  use  thereof  as  a 
passenger.  Rugkr,  C.  J.,  in  delivering  the  opinion  of  the  court 
sustaining  the  judgment  of  the  lower  court,  said :  ^^  We  think  it  would 
be  impossible  to  suspend  this  appeal  without  unsettling  the  established 
law  of  the  State.  It  is  in  effect,  an  effort  to  exempt  actions  in  equity 
from  the  operation  of  the  well-settled  principle  that  trespassers  upon 
real  property,  affected  by  an  unlawful  structure  or  nuisance,  are  contin- 
uous in  their  nature  and  give  successive  causes  of  action  from  time  to 
time  as  the  injuries  are  perpetrated.  The  questions  raised  are  answered 
by  elementary  principles  established  in  this  State  by  numerous  reported 
cases.  They  are  found  in  the  two  propositions  that  continuous  injuries 
to  real  estate  caused  by  the  maintenance  of  a  nuisance  or  other  unlawful 
structure  created  separate  causes  of  action,  barred  only  the  running  of 
the  statute  against  the  successive  trespasses,  and  the  further  principle 
that  no  lapse  of  time  or  inaction  merely  on  the  part  of  the  plaintiff 
during  the  erection  and  maintenance  of  such  structure,  unless  it  has  con- 
tinued for  the  length  of  time  necessary  to  effect  a  change  of  title  in  the 
property  claimed  to  have  been  injured,  is  sufficient  to  defeat  the  right 
of  the  owner  to  damages.  ...  So  long  as  such  person  continues  to  be 
the  owner  of  property  and  liable  to  be  injured  in  respect  thereto,  by  the 
unlawful  acts  of  others,  he  is  entitled  to  invoke  the  protection  of  the 
fundamental  law  without  regard  to  the  lapse  of  time  that  may  occur  be- 
fore the  commencement  of  legal  proceedings,  provided  the  remedy  is 
claimed  within  the  statutory  period  of  limitation,  applicable  to  his  right, 
or  before  adverse  possession  has  barred  his  right  to  the  property 
injured.^  The  cause  of  action,  both  at  law  and  in  equity,  in  such  cases 
arises  out  of  the  trespasses  committed,  and  is  based  upon  the  ownership 
of  the  property  upon  which  the  injuries  are  inflicted ;  and  it  is  obvious 
that  no  cause  of  action  can  be  barred  while  there  is  an  outstanding  legal 

»  Uline  V.  N.  Y.  Cent  &H.  R.  R.  Co.,    bume,  105  N.  Y.  508;  Coleman  r.  Metro- 
101  N.  Y.  98;  Arnold  r.  Hudson  River    politan  El.  R.  R.  Co.,  121  N.  Y.  123. 
B.  R.  Co.,  55  N.  Y.  661;  Colrick  ».  Swin- 
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cause  of  action  for  which  the  party  has  a  legal  remedy.  The  existence 
of  a  legal  cause  of  action  is  not  onlj'  a  prerequiuite  to  the  maintenance 
of  the  equitable  action,  but  is  also  the  foundation  of  the  jurisdiction 
which  equity  courts  possess  in  reference  to  the  subject-matter.  .  .  . 
That  theory  is  concisely  expressed  by  Judge  £uils  in  the  case  of  Tall- 
man,  supra.  It  was  there  said  that  when  the  defendant  begins  to 
construct  its  railway  in  front  of  the  plaintiff's  lots  he  could  have  com- 
menced an  action  in  equity  against  it,  and  restrained  it  until  it  had  made 
compensation  to  him  for  the  rights  and  easements  which  it  took  from 
him,  or  until  it  had  acquired  them  by  condemnation  proceedings.  In 
that  way  he  would,  at  least  in  the  theory  of  the  law,  have  been  indem- 
nified for  all  the  damage  he  would  suffer  by  reason  of  the  construction 
of  the  railway.  Instead  of  taking  his  remedy  by  an  equitable  action  at 
that  time,  he  could  have  taken  it  at  any  time  afterwards  during  his 
ownership  of  the  lots  with  the  same  result.  He  was  not,  however,  con- 
fined to  his  remedj'  by  such  an  action.  He  could  suffer  the  railway  to 
be  constructed,  and  then  bring  successive  actions  to  recover  damages  to 
his  lots  caused  by  the  construction,  maintenance,  and  operation  of  the 
railway.  .  .  .  In  as  much  as  the  equitable  remedy  depends  upon  other 
things  than  upon  the  existence  of  a  legal  cause  of  action,  it  follows  that 
those  facts  which  will  bar  the  legal  action  will  also  afford  an  answer  to 
the  equitable  remedy,  and  that  so  long  as  a  legal  remedy  exists,  an  equity 
court  is  open  to  aid  in  the  enforcement  of  the  legal  claim.  Whese  the 
trespass  is  of  such  a  character  that  it  may  be  discontinued  at  the  opera- 
tion of  the  wrong-doer,  or,  if  continued,  is  susceptible  of  having  legal 
sanction  obtained  for  its  continuance,  it  seems  to  our  sense  of  right, 
that  a  wrong-doer  should  not  be  permitted  to  repeat  his  unlawful  con- 
duct, and  should  deprive  the  owner  of  any  of  the  remedies  which  the 
law  has  provided  for  his  protection.  If  it  were  otherwise  the  wrong- 
doer would  be  permitted  to  show  the  aggravated  character  of  his  own 
conduct  as  a  defence  to  the  action  of  the  legal  owner,  and  thus  violate 
the  rule  of  law  as  well  as  the  plainest  principles  of  equity.  .  .  .  The  right 
to  an  injunction  in  a  proper  case  in  England  and  most  of  the  States  is 
just  as  fixed  and  certain  as  the  right  to  any  other  provisional  remedy. 
The  writ  can  rightfully  be  demanded  to  prevent  an  irreparable  injury,  in- 
ternal litigation,  and  a  multiplicity  of  suits,  and  its  refusal  in  a  proper  case 
would  be  error  to  be  corrected  by  a  proper  tribunal.  .  .  .  The  law  makes 
no  distinction  in  the  character  of  the  injury,  but  prescribes  one  uniform 
principle  for  redress,  without  regard  to  the  nature  of  the  remed}-  pursued.^ 
Delay,  amounting  even  to  apparent  negligence,  may  be  explained, 
and  under  special  circumstances,  as  where  there  is  difiSculty  about 
the  title,  it  does  not  amount  to  a  bar  to  relief  in  equity.'    So  the  lapse 

»  Krehl  v.   Burrell,  L.  R.  11  Ch.*t).  «  King  v,  Morford,  1  N.  J.  Eq.  274; 

146  ;   Henderson's  Case,  78  N.  Y.  423  ;  Nelson  v.  Camngton,  4  Munf.  (Va.)  882  ; 

Baldwin  v.  Caulkins,  10  Wend.  (N.  Y.)  Aylett  v.   King,   11  Leigh   (Va.),    486; 

170  ;  Wmiams  v.  N.  Y.  Cent  R.  B.  Co.,  Baker  p.  Morris,  10  id.  284  ;  Glenn  v.  Hebb, 

16  N.  Y.  111.  12  a  &  J.  (Md.)  271.    A  surety  who,  six 
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of  twelve  years  without  the  payment  of  interest  on  a  mortgage  bond 
has  been  held  not  sufficient  to  bring  it  under  the  head  of  a  stale  de- 
mand.^ But  generally,  except  where  the  explanation  of  the  delay  is 
reasonable,  a  claim  in  equity  must  be  exhibited  within  such  a  reason- 
able time  that  the  court  may  do  no  injustice  to  the  defendant;  and 
where  a  bill  was  brought  to  recover  a  balance  claimed  to  be  due,  and 
which  could  only  be  determined  by  an  examination  of  accounts  more 
than  twenty-seven  years  old,  the  court  dismissed  the  bill  on  the  ground 
that  the  demand  was  stale.'  So  where  a  bill  was  brought  against  the 
representative  of  a  deceased  treasurer  of  a  legally  established  lottery, 
to  recover  a  balance  of  funds  claimed  to  be  in  his  possession  at  the 
time  of  his  decease,  and  it  appeared  that  the  lottery  wrfs  established  in 
1802,  and  that  most  of  the  funds  had  been  expended  by  1809,  and  that 
the  treasurer  died  in  1817,  and  the  bUl  was  not  brought  until  1830,  the 
court  held  that  the  demand  was  stale,  and  dismissed  the  bill.* 

Upon  the  question  of  estoppel  by  acquiescence  the  court  adopted  the 
rule  laid  down  in  the  former  case  before  that  court,*  where  it  was  held 
that  the  doctrine  of  laches  and  acquiescence  as  a  bar  to  an  action 
through  lapse  of  time  is  only  applicable  to  equitable  rights,  and  that  as 
to  legal  rights,  mere  lapse  of  time  before  an  action  to  enforce  them*  is 
barred,  is  of  no  moment.  Also  that  the  silence  and  inaction  of  the 
plaintiff,  while  seeing  the  defendant  committing  the  acts  complained  of, 
and  spending  large  sums  of  mone}'  in  completing  them,  constitutes  no 
defence  to  an  action  for  an  injunction,  no  matter  how  long  continued 
unless  accompanied  by  circumstances  amounting  to  an  estoppel.^  But,  as 

jears  after  the  death  of  his  co-surety,  paid  no  acquiescence  short  of  twenty  years  re- 
the  debt,  and  nearly  two'  years  afterwards  pels  the  presumption  that  the  diversion  of 
demanded  contribution  of  the  adminis-  a  water-course  was  in  hostility  to  the  rights 
trator  of  his  co-surety,  it  was  held  that  of  the  riparian  proprietors,  or  authorizes 
his  claim  was  not  barred,  as  the  adminis-  the  ^presumption  either  of  a  grant  or  of 
trator  had  made  no  payments  during  that  license."  Judqb  £arle,  in  the  Campbell 
time  except  to  himself,  so  that  no  injury  ease,  said  :  "  It  is  claimed  that  the  plain- 
could  result  to  the  estate  from  the  delay,  tiffs  so  far  acquiesced  in  this  nuisance  as 
Burrows  v.  M'Whann,  1  Desau.  (S.  C.)  409.  to  bar  them  from  equitable  relief.  I  do 
So  where  a  judgment  creditor  allowed  the  not  perceive  how  any  acquiescence  short 
judgment  to  lie  dormant  for  ten  years,  and  of  twenty  years  can  bar  one  from  com- 
then  revived  it  by  scire  facias,  it  was  held  plaining  of  a  nuisance,  unless  his  conduct 
that  lapse  of  time  was  no  bar  to  a  bill  filed  has  been  such  as  to  estop  him.  ...  No 
by  the  judgment  debtor  for  relief  against  act  or  omission  of  theirs  induced  the  de- 
the  judgment.  Hill  v.  Jones,  2  Dev.  fendant  to  incur  large  expenses,  or  to  take 
(N.  C.)  Ch.  101.  See  also  Lewis  v.  Brooks,  any  action  which  could  be  the  basis  of  an 
6  Yerg.  (Tenn.)  167.  estoppel  against  them,  and  therefore  there 

1  Kirma  v.  Smith,  8  N.  J.  Eq.  14.  was  no  acquiescence  or  laches  which  should 

2  Atkinson  v.  Robinson,  9  Leigh  (Va.J,  bar  the  plaintiffs  within   any  rule  laid 
893.  down  in  any  reported  case.     In  Viele  i*. 

*  Carnithers  v.  Trustees  of  Lexington,  Judson,  Judok  Finch,  in  speaking  of  the 
12  Lei£rh  (Va.),  616.  cases  where  acquiescence  had  been  held  a 

*  Ormsby  r.  Vt.  Mining  Co., 56  N.Y.  bar,  says:    "In  all  of  these  the  silence 
623.  operated  as  a  fraud,  and  actually  itself 

*  It  was  held,  in  Haight  v.  Price,  "  that  misled.    In  all,  there  was  both  the  specific 
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a 

previousl}^  stated,  where  there  is  a  reasonable  excuse  for  dela}-,  length 
of  time  does  not  defeat  equitable  relief.    Thus,  where  a  wife  married 

opportunity  and  apparent  duty  to  spealc,  in  barring  an  action  for  deceit."    And  the 

and  in  all,  the  party  maintaining  silence  head-note  in  Be  Maddeyer,  L.  R.  27  Ch. 

knew  that  some  one  was  relying  upon  that  D.    623,   reads:   f'That,   as  the  plaintiff 

silence,  and  either  acting  or  about  to  act  was  coming  to  enforce  a  legal  right,  his 

as  he  would  not  have  done  had  the  truth  mere  delay  to  take  proceedings  was  no  de- 

been  told."    It  was  held  in  the  Broiestedt  fence,  as  it  had  not  continued  long  enough 

Case  that  the  possession  by  a  railroad  com-  to  bar  his  legal  rights;  the  case  standing 

pany  of  a  highway,  under  a  license  given  on  a  different  footing  from  a  suit  to  set 

by  statute,  is  presumed  to  be  subordinate  aside,  on  equitable  grounds,  a  deed  which 

to  the  rights  of  the  owner  of  the  soil,  and  was  valid  at  law."    The  Supreme  Court 

cannot  be  said  to  be  adverse  to  him.     In  of  the  United  States  has  also  laid  down 

New  York  Rubber  Co.  v.  Rothery,  the  de-  the  same  rule  in  the  recent  case  of  Menen- 

fendant  had  built  expensive  structures  for  dez  v.  Holt,  128  U.  S.  523,  32  L.  ed.  528, 

manufacturing  purposes,  and  diverted  the  where  Chibf  Justice  Fuller,  writing  for 

water  from  a  stream  adjoining  plaintiff's  the  court,  says:    "Mere  delays  or  acqui- 

premises  for  the  purpose  of  supplying  power  esceuce  cannot  defeat  the  remedy  by  in* 

to  his  machinery.    It  was  claimed  that  the  junction  in  support  of   the  legal  fight, 

plaintiff,  by  her  silence  during  the  period  unless  it  has  been  continued  so  long  and 

when  this  work  was  going  on,  was  barred  under  such  circumstances  as  to  defeat  the 

of  her  action  for  damages.    Judge  Peck-  right  itself.     Hence,  upon  an  application 

HAM,  writing  in  the  case,  says:  "  In  this  to  stay  waste,  relief  will  not  be  refused 

there  was  no  element  of  au  estoppel.     To  on  the  ground  that,  as  the  defendant  had 

constitute  it,  the  person  sought  to  be  es-  been  allowed  to  cut  down  half  the  trees 

topped  must  do  some  act,  or  make  some  upon  the  complainant's  land,  he  had  ac- 

admission,  with  an  intention  of  influenc-  quired,  by  that  negligence,  the  right  to 

ing  the  conduct  of  another,  or  that  he  had  cut  down  the  remainder.     Atty.-Gen.  v. 

reason  to  believe  would  influence  his  con-  Eastlake,  II  Hare,  205." 

duct,  and  which  act  or  omission  is  incon-  Even  in  a  case  where  laches  has  been 

sistent  with  the  claim  he  proposes  now  to  allowed  to  operate  as  a  defence,  the  ques- 

make.    The  other  party,  too,  must  have  tion  is  to  be  determined  in  the  discretion 

acted  upon  the  strength  of  such  admission  of  the  court,  upon  all  of  the  circumstances 

or  conduct."     See  also  McMurray  v.  Mo-  of  the  case.   FuUwood  v.  Full  wood,  »upra» 

Murray,  66  N.  Y.  176.                          ,  "  The  rule  requiring  promptness  in  soli- 

But  we  have  already  referred  to  a  suffi-  citing   the    intervention    of  a    court    of 

cient  number  of  cases  in  this  court  to  show  equity  is  always  addressed  to  the  discre- 

how  uniformly  and  frequently  we  have  ad-  tion  of  the  court,  and  varies  much  accord- 

hered  to  the  doctrine,  where  a  legal  right  ing  to  the  situation  of  the  parties,  the 

is  involved,  and  upon  grounds  of  equity  nature  of  the  relief  demanded,  and  the 

jurisdiction,  the  courts  have  been  called  circumstances  of  the  case.     Calhoun  v. 

upon  to  sustain  the  legal  right,  that  the  Millard,  121  N.  Y.  82,  8  L.  R.  A.  248 ; 

mere  laches  of  a  party,  unaccompanied  by  FuUwood  o.  Fullwood,  supra ;  Rayner  v. 

circumstances  amounting  to  an  estoppel,  Pearsall,  8  Johns.  Ch.  (K.  Y.)  578,  1  L. 

constitutes  no  defence  to  such  an  action,  ed.  723 ;  Atwater  v.  Fowler,  I  Edw.  Ch. 

Such  is  also  the  doctrine,  generally,  of  the  (N.  Y.)  420,  6  L.ed.  194.    What  might  be 

elementary  writers.     2Pom.  £q.  Jnr.,Sec.  considered  an  unjustifiable  delay  in  one 

817  ;   Bigelow,   Estoppel,  p.  476  et  seq.  case  would  be  considered  reasonable  in 

The  same  general  principle  has  also  been  another,  and  an  equity  court  which  should 

held  in  England.    In  the  case  of  Fullwood  refuse  its  aid  to  a  party  in  protecting  a 

V.  Fullwood,  L.  R.  9  Ch.  D.  176,  Fry,  J.,  legal  right,  without  a  valid  and  sufficient 

says  that  "mere  lapse  of  time  unaccom-  reason,  would  be  subject  to  the  criticism 

panied  by  anything  else,  has,  in  my  judg-  of  shutting  the  doors  of  the  temple  of  jus- 

ment,  just  as  much  effect  and  no  more,  in  tice  in  the  face  of  meritorious  suitors,  and 

barring  a  suit  for  an  injunction,  as  it  has  condemning   them   to   suffer    remediless 
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her  husband  in  her  infanc}',  but  immediately  on  his  death  asserted  her 
rights  by  suit,  the  court  held  that,  although  the  bill  was  not  brought 
until  thirtj'-five  years  after  the  cause  of  her  complaint  accrued,  her 
demand  was  not  stale.^  Lapse  of  time,  in  equitj*,  is  permitted  to  de- 
wrongs.  The  fact  that  the  defendants  in-  in  bidding,  is  unreasonable  and  fatal  to 
tended  to  make  their  structure  permanent,  -  the  action,  although  plaintiff  avers  that  he 
or  made  it  so  in  fact,  constitutes  no  de-  had  no  knowledge  of  the  fraud  at  the  time 
fence  to  the  action.  Erehl  v.  Burrell,  L.  R.  of  the  sale.  Hammond  v,  Wallace,  85 
7  Ch.  D.  551,  on  appeal,  L.  R.  11  Ch.  D.  Cal  522.  One  who  has  waited  until  the 
146."  claims  for  the  payment  of  which  his  an- 

The  importance  ofthe  opinion  of  RuoEB,  cestor's  real  estate  was  sold,  have  become 
C.  J.,  is  such,  and  his  consideration  of  the  barred  by  the  statute  of  limitations,  and 
questions  involved  is  so  thorough  and  ex-  refuses  to  state  when  he  became  informed 
hauBtive,  that  I  give  it  entire  so  far  as  of  irregularities  upon  the  sale  of  the  prop- 
it  depends  upon  questions  of  importance  erty  to  pay  them,  cannot  maintain  a  suit  in 
to  the  profession  outside  of  the  State  of  equity  to  set  aside  such  sale.  Murpby  v. 
New  York.  De  Fnmce,  15  S.  W.  (Mo.)  949,  affirmed 

1  Tate  p.  Greenlee,  2  Hawks  (N.  C),  on  rehearing  in  16  S.  W.  861. 

486.     See  also  Falls  v,  Torrence,  id.  490.  A  suit  to  set  aside  the  sale  of  a  land 

Balkham  v.  Woodstock  Iron  Co.,  48  certificate,  brought  nearly  thirteen  years  — 
Fed.  Rep.  648,  it  was  held,  that  one  who  more  than  the  longest  State  period  of  lim- 
holds  lands  under  a  bad  or  defective  legal  itation  —  after  the  sale,  where  the  value 
title,  but  with  an  equitable  right  to  the  of  the  land  located  thereunder  has  largely 
property,  is  not  guilty  of  laches  for  delay  increased,  and  parties  interested  and  wit- 
in  going  into  a  court  of  equity  to  perfect  nesses  have  died,  and  no  person  now  in- 
his  title.  Balkham  v.  Woodstock  Iron  terested  in  the  land  is  implicated  in  the 
Co.,  43  Fed.  Rep.  648 ;  Parker  v.  Shan-  fraud  alleged  as  the  ground  of  relief,  is 
non,  27  N.  E.  (IlL)  525  ;  Coffee  o.  Emigh,  barred  on  account  of  laches.  Hanner  v. 
15  Col.  184  ;  White  v,  Patterson,  189  Moulton,  188  U.  S.  486. 
Pcnn.  429.  Delay  by  the  complainant  in  the  en- 

A  person  who,  without  right,  enters  and  forcement  of  remedies,  involving  a  lapse 
occupies  the  land  of  another,  cannot  claim,  of  time  during  which  conditions  have  been 
by  reason  of  anything  he  does  upon  it,  and  changed  that  cannot  be  reinstated,  money 
the  owner's  delay  to  oust  him  for  a  less  has  been  expended  in  improvement  of  prop- 
time  than  the  statutory  period  of  limita-  erty,  parties  and  witnesses  have  died,  and 
tion,  estops  the  owner  from  seeking  a  rem-  indemnity  has  been  imperilled  or  lost,  is 
edy  against  hinu  Wayzata  v.  Great  North-  ground  on  which  a  court  of  equity  will 
em  R.  Co.,  49  N.  W.  (Minn.)  205.  A  withhold  relief.  De  Grauw  v,  Mechan, 
suit  to  set  aside  the  defendants'  title  to  20  AtL  (N.  J.)  198. 
land,  and  establish  title  in  the  plaintiffs,  Equity  will  not,  after  the  statute  of 
brought  twenty-five  years  after  the  wrong-  limitations  has  run  against  an  action  at 
ful  transfer  complained  of,  and  twenty  law  for  contribution,  relieve  an  heir  who 
years  after  knowledge  of  the  wrong  by  the  paid  mortgages  on  the  entire  property 
party  under  whom  the  plaintiffs  claim,  without  taking  an  assignment  thereof  and 
when  the  parties  to  such  transfer  are  dead,  suing  the  co-heirs  for  contribution.  Row- 
and  the  land  has  increased  in  value,  and  den  v.  Murphy,  20  Atl.(N.  J.)  879. 
the  defendants,  who  have  occupied  the  In  Missouri,  the  statute  which  bars  ac- 
land,  were  not  parties  to  or  cognizant  of  tions  at  law,  bars  also  proceedings  in  equity, 
the  wrong,  — is  barred  on  the  ground  of  except  those  which  the  statute  expressly 
laches.  Underwood  v.  Dugan,  139  U.  S.  excepts ;  and  courts  cannot  extend  those 
880.  exceptions   so  as  to  embrace  cases    not 

An  unexplained  delay  of  a  year  and  a  within  the  specific  exceptions  enumerated 

half  in  bringing  an  action  to  set  aside  an  in  the  statute  itself.    Hoester  r.  Sammel* 

auction  sale  of  lands  on  the  ground  of  mann,  101  Mo.  619. 

fraud  and  collusion  to  prevent  ^mpetition  In  Bushnell  v.  Bnshnell,  77  Wis.  48C^ 
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feat  an  ackDOwledged  right  only  on  the  ground  of  raising  a  presump- 

it  was  held,  that  an  action  by  a  surety  Where  the  object  of  the  suit  is  to  what 
who  has  paid  more  than  his  proportion  of  could  be  done  at  law,  —  as,  recover  pos* 
the  debt,  against  his  co-surety  for  con-  session  of  real  estate,  and  the  plaintitf  is 
tribution,  is  an  action  at  law  and  governed  guilty  of  the  laches  which  a  court  of  equity 
by  the  statute  of  limitations  applicable  to  regards  equivalent  to  the  statute  of  lim- 
Buch  actions,  and  is  not  brought  within  itations,  such  unexplained  delay  is  a  bar 
the  statute  applicable  to  equitable  actions  to  the  suit  Nurris  v,  Haggin,  186  (!•  S. 
by  the  fact  that  an  equitable  action  may    886. 

be  maintained  for  contribution  in  a  proper  But  where  the  subject-matter  of  a  con- 
case,  troversy  is  the  right  to  unpatented  mining 
The  doctrine  of  laches  is  based-  upon  property,  the  uncertain  and  fluctuating 
gi-ounds  of  public  policy,  which  requires  character  of  the  property  will  be  consid- 
for  the  peace  of  society  the  discourage-  cred  in  determining  the  question  of  laches, 
ment  of  stale  demands  ;  and  the  mere  as-  Great  West  Min.  Co.  v.  Woodman;!  of 
sertion  of  a  claim,  unaccompanied  by  any  Alston  Min.  Co.,  28  Pac.  (Col.)  908. 
act  to  give  effect  to  it,  cannot  avail  to  keep  The  doctrine  of  stale  demands  applies 
alive  a  right  which  would  otherwise  be  even  where  a  trust  be  involved.  Sanchez 
precluded.  Mackall  v.  Casilear,  137  (J.  S.  v,  Dow,  23  Fla.  445.  The  general  rule  in 
556.  respect  to  express  trusts,  that  where  the 
Where  the  difficulty  of  doing  entire  trust  relation  has  been  repudiated,  or  the 
justice  by  reason  of  the  death  of  the  prin-  acts  of  the  parties  or  other  circumstances 
cipal  witnesses,  or  because  the  original  give  rise  to  presumptions  unfavorable  to 
transactions  have  become  obscured  by  its  continuance,  a  court  of  equity  will  re- 
time, is  attributable  to  gross  negligence  or  fuse  relief  on  the  ground  of  lapse  of  time, 
deliberate  delay,  a  court  of  equity  will  not  applies  with  greater  force  to  a  resulting 
aid  a  party  whose  application  is  thus  des-  trust.  De  Mares  v,  Gilpin,  24  Pac.  (Col.) 
titute  of  couscience,  good  faith,  and  rea-    568. 

sonable  diligence.  As  a  rule  cases  of  trust  constitute  an 

In  determining  the  staleness  of  a  claim  exception  to  the  rule  as  to  laches  only  so 
or  its  equity,  the  court  is  not  confined  to  long  as  the  relation  continues.  Clark  v, 
the  statutory  period  of  limitation,  but  may  Clough,  65  N.  H.  43. 
refuse  relief  where  the  delay  is  less  or  Upon  a  patent  being  issued  to  a  head- 
greater  than  the  statutory  period.  Nep-  right  claimant  of  lands,  he  is  invested 
pach  V.  Jones,  26  Pac.  (Greg.)  569,  849.  With  the  legal  title  in  trust  and  for  the 
Length  of  time  alone  is  not  the  test  of  benefit  of  one  to  whom  he  has  previously 
the  staleness  of  a  demand,  but  the  ques-  conveyed  the  lands  ;  and  where  the  gi-antor 
tion  must  be  determined  by  the  facts  and  has  done  nothing  to  repudiate  the  trust, 
circumstances  of  each  case  and  according  the  doctrine  of  laches  or  stale  claim  does 
to  right  and  justice.  Id. ;  Mareotte  v,  not  apply.  Robertson  v.  Du  Bose,  76 
Hartman,  48  N.  Y.  (Minn.)  767.  Tex.  1. 

Parties  ignorant  of  their  rights  cannot  Where  property  held  in  trust  for  one  for 
be  charged  with  laches.  Hannon  v.  Hou-  life  with  remainder  to  others,  is  sold  in  a 
nihan,  85  Va.  429.  proceeding  to  which  the  trustee  and  the 

Laches  is  not  attributable  to  an  infant,  life  tenaut  are  parties,  the  remaindermen 
the  law  assuming  that  he  was  ignorant  of  have  no  right  to  raise  any  objection  until 
his  rights  during  his  minority.  Putnam  the  death  of  the  life  tenant.  Therefore 
V.  Tinkler,  83  Mich.  628  ;  Spencer  v.  Jen-  their  failure  to  object  before  that  time  will 
nin^,  139  Penn.  198.  not  debar  them  from  relief  on  the  ground 

The  equitable  principle  of  refusing  re-  of  laches.  Covar  v,  Cantelou,  25  S.  C.  35. 
lief  upon  stale  claims  may  apply  to  a  pro-  The  general  goveminent  may  be  barred 
ceeding  in  equity  against  directora  of  a  from  maintaining  a  suit  on  account  of 
national  bank,  although  there  is  no  statu-  laches,  where  it  woald  be  inequitable  as 
tory  provision  which  would  apply  to  an  between  man  and  man,  in  their  dealing 
action  at  law  in  such  a  caae.  Welles  v,  with  each  other,  to  permit  the  suit. 
GraTeSi  41  Fed.  Rep.  459.  United  States  v.  Dalles  Military  Road  Co., 
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tioD  that  the  right  has  been  abaDdoned,  and  this  presumption  will  never 
prevail  against  opposing  facts  and  circumstances  outweighing  it.^ 

Where  the  existence  of  a  trust  has  been  fraudulently  concealed  for 
thirty-six  years,  a  delay  of  six  months  before  beginning  a  suit  after  the 
discovery  of  the  fraud,  was  held  not  to  amount  to  laches  which  would 
prevent  a  court  of  equity  from  giving  relief.*  Nor  generally  will  relief 
be  refused  on  the  ground  of  laches,  where  the  party  had  no  knowledge 
of  the  existence  of  the  fact  that  the  trustee  was  disposed  to  deny  the 
trust  relation,  and  cl^im  adversely,'  provided  the  facts  entitled  them  to 
relief.  But  relief  will  be  denied  where  the  facts  could  have  been  dis- 
covered by  the  exercise  of  reasonable  diligence  :  Thus,  a  delay  for  many 
years  on  the  pait  of  the  stockholders  and  ofiScers  of  a  lessee  raih*oad 

41  Fed.  Rep.  493.    In  a  case  in  the  cir-  charter  providing  that  tlie  aeat  of  a  col- 

cuit  court,  it  was  held,  that  a  claim  of  the  lege  shall  not  be  removed,  the  validity  of 

United  States  to  forfeit  a  grant  of  lands  a  statute  authorizing  a  removal  cannot  be 

for  non -performance  of  conditions,  is  de-  attacked  after  an  acquiescence  of  twenty- 

feated  as  a  stale  claim  by  the  lapse  of  five  years,  on  the  ground  that  it  impairs 

eighteen  years  after  the  time  for  perform-  the  obligations  of  a  contract     Bi^an  v. 

ance  before  the  commencement  of  suit.  Board  of  Education,  12  Ey.  L.  Rep.  12. 

United  States  v,  Wallamet  V.  &  C.  M.  Five  years'  delay  in  bringing  a  suit  to 

Wagon  Road  Co.,  42  Fed.  Bep.  851.    But  cancel  a  deed,  which  is  then  allowed  to 

in  Redfield  v.  Parks,  182  U.  8.  289,  when  drag  for  two  years,  and  is  then  dismissed, 

a  conti^ry  doctrine  is  held,  the  defence  of  followed  by  ten  years  of  absolute  inaetion, 

stale  claims  is  not  available  to  persons  in  during  which  time  the  property  has  doubled 

possession  of  lands  without  title.     Baker  or  perhaps  quadrupled  in  value,  is  a  bar  to 

V.  McFarland,  77  Tex.  294.  a  second  suit    Henry  r.  Suttle,  42  Fed. 

The  maker  of  a  tmst  deed  is  barred  by  Rep.  91. 

laches  from  maintaining  a  suit  to  reform  A  person  cannot  avoid  a  deed  on  the 

it  forty  years  after  it  was  made,  and  nearly  ground  that  it  was  executed  under  duress 

thirteen  years  after  realizing  its  character,  while  he  was  under  arrest  for   larceny, 

during  which  time  all  the  parties  con-  where  he  neglects  to  bring  the  suit  for 

cemed  were  growing  old,  and  she  knew  nearly  three  years  and  until  after  the  pros* 

the  testimony  to  support  it  or  impeach  it  ecution  against  him  for  larceny  is  barred, 

must  .sdon  be  lost     Van  Houten  v.  Van  during  which  time  the  property  is  sold  to 

Winkle,  20  Atl.  (N.  J.)  84.    So  in  a  case  innocent  purchasers,  imless  the  delay  is 

of  fraud  upon  the  part  of  an  administrator,  satisfactorily  explained.    Eberstein  v.  Wil- 

in  which  each  of  the  defendants  partlci-  lets,  (111.)  24  N.  £.  967. 

pated,  a  court  of  equity  should  be  slow  in  A  minor  is  not  chargeable  with  laches 

denying  relief  upon  the  mere  ground  of  for  neglecting  to  bring  suit  during  minor- 

laches  in  bringing  suit.    Bryan  v.  Kales,  ity  for  personal   injuries  resulting  from 

184  U.  S.  126.  nej^ligence.    Thurston  v.  Luce,  61  Mich. 

Since  an  action  to  enforce  as  a  lien  on  292. 
land  in  the  hands  of  a  third  person  a  note  '  Nelson  v,  Carrington,  4  Munf.  (Va.) 
given  for  the  purchase  price  thereof,  is  not  832 ;  Reardon  r.  Lear}',  1  Litt.  (Ky.)  58  ; 
barred  until  after  the  expiration  of  fifteen  Burkhead  v.  Coulson,  2  D.  &  B.  (N.  C.) 
years,  plaintift's  failure  to  sue  until  after  Ch.  77.      The  poverty  of  the  plaintiff  is 
thirteen  years  from  the  maturity  of  the  not  an  excuse  for  delay.     Locke  v.  Arm- 
note  and  the  time  it  was  assigned  to  him,  strong,  id.    147  ;  Perry  v.  Craig,  8  Mo. 
during  which  time  the  maker  was  solvent,  816.    But  see  Mason  r.  Crosby,  1 W.  &  M. 
does  not  preclude  a  recovery  on  the  ground  (U.  S.  C.  C.)  841. 
of  laches.    Lucy  v.  Hopkins,  11  Ky.  L.  >  Middauh  v.  Fox,  135  111.  344. 
Rep.  907,  18  8.  W.  618.  •  Roby  v.  Colehour,  136  III,  800. 

In  the  absence  of  an  express  contract  or 
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company  in  objecting  that  its  officers  acted  in  bad  faith  in  taking  the 
lease  at'an  excessive  rent,  was  held  not  to  be  excusable  on  the  ground 
that  the  amount  was  of  no  consequence  to  them  so  long  as  an  assignee 
of  the  lease  for  a  part  of  the  term  paid  it  as  he  had  agreed.^ 

A  surety  is  not  guilty  of  laches  in  instituting  a  suit  to  have  a  bond 
cancelled  or  reformed  which,  by  mutual  mistake,  made  him  personally 
liable  for  the  amount  of  a  judgment,  until  an  attempt  is  made  to  hold 
him  personally  liable  for  the  amount  of  the  judgment  on  the  bond.^ 

In  a  Vermont  case,'  it  was  held  that  the  right  to  enforce  an  obliga- 
tion for  a  life  support  is  not  barred  by  the  mere  neglect  for  any  length 
of  time  to  take  the  benefit  of  the  provision.  So  where  the  pledgee  of 
property  had  been  guilty  of  a  breach  of  trust,  and  held  the  property, 
which  had  largely  increased  in  value,  and  the  pledgor  had  previously 
instituted  a  suit  to  redeem,  which  was  decided  against  him,  it  was  held 
that  a  delay  of  more  than  five  years  in  bringing  an  action  to  redeem  the 
pledged  property  was  not  such  laches  as  would  deprive  him  of  equitable 
relief* 

Where  a  party  has  been  unreasonably  dilatory  or  negligent  in  enforc- 
ing his  rights,  and  shows  no  excuse  for  such  laches  in  asserting  them, 
courts  of  equity  uniformly  decline  to  assist  him  in  their  enforcement. 
In  an  English  case  in  which  the  doctrine  of  laches  was  carefully  con- 
sidered/ Lord  Camden,  in  delivering  the  opinion  of  the  court,  said :  **  A 
court  of  equity  has  alwaj's  refused  its  aid  to  stale  demands  where  the 
party  has  slept  upon  his  rights  and  acquiesced  for  a  great  length  of  time. 
Nothing  can  call  forth  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are  wanting  the  court  is  pas- 
sive and  does  nothing.  Laches  and  neglect  are  always  discountenanced, 
and  therefore,  from  the  beginning  of  this  jurisdiction  there  was  always 
a  limitation  to  suits  in  this  court*  And  where  the  appeal  upon  its  face 
shows  that  the  plaintlfiT  is  not  entitled  to  relief  by  reason  of  lapse  of 
time  and  of  his  own  laches,  the  objection  may  be  taken  by  demurrer."'' 

It  has  been  a  recognized  doctrine  of  courts  of  equity  to  withhold  re- 
lief in  all  cases  where  the  party  seeking  it  has  dela3'ed  for  an  unrea- 
sonable length  of  time  in  asserting  his  claim,  and  t!ie  proper  rule  of 
pleading  would  seem  to  be,  that  when  the  case  stated  by  the  bill  ap- 

1  Jessup  V.  Illinois,  &c.  R.  R.  Co.,  43         •  Smith  «.  Clay,  8  Bro.  Ch.  640,  n. 
Fed.   Rep.   483;    see  also  Van  Vleet  ».         *  Hume «.  Beale,  17  Wall.  (U.S.)  888; 

Sledge,  45  Fed.  Rep.  743,  where  it  was  Knight  v.  Taylor,  1  How.  (U.  S.)  161; 

held,  that  reformation  of  an  entry  hi  books  Bowman  v,  Wathen,  1  id.  189;  Marsh  v. 

of  account  will  not  be  decreed  on  a  bill  Whitroore,  21  Wall.  (U.  S.)  178;  Sullivan 

filed  nine  years  after  the  transaction  where  »•  R»  R.  Co.,  94  U.S.  806;   Godden  v, 

the  complainant  could  have  known,  and  Kimmell,  99  U.  8.  201;  Bright  v.  Leger- 

waspresumed  to  have  known,  of  the  entry,  ton,  29  Bcav.  60;   Badger  r.  Badger,  2 

and  no  explanation  is  given  for  the  delay.  Wall.  87. 

a  Griswold  v.  Hazard,  141  U.  S.  260.         '  Lansdale  v.  Smith,  106  U.  S.  891; 

*  Coleman  v.  Whitney,  62  Vt.  123.  Bank  v,  Carpcnt«»r,  101  U.  S.  667;  Max- 

*  Gihner  r.  Morris,  48  Fed.  Rep.  466.  well  p.  Kennedy,  8  How.  210. 
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pears  to  be  one  in  which  a  court  of  equity  will  refuse  its  aid,  the  defend- 
ant should  be  permitted  to  resist  it  by  demurrer.^ 

Sec.  61.  Effect  .of  Acqniesoenoe.  —  Courts  of  equit}^  will  also  refuse 

to  grant  relief  where  a  person  has  acquiesced  in  the  exercise  of  a  riglit 
by  another,  under  such  circumstances  that  he  cannot  equitabl}'  dispute 
the  right,  although  his  acquiescence  has  not  existed  for  the  statutor}'' 
period.    Lobd  Eldon  '  gives  expression  to  the  rale  in  such  cases  thus : 

1  Harlan,  J.,  in  LAnadale  v.  Smith,  Barb.  655 ;  Ninth  Aye.  R.  R.  Co.  v.  New 

anU,    Note  1,  page  124.  York  EL  R.  Co.,  8  Abb.  N.   C.  (N.  Y.) 

*  Dann  v.  Sparrier,  7  Yes.  281.    The  S58 ;    Kincaid  v.  Indianapolis  Nat.  Gas 

delay  of  a  party,  apprised  of  hia  right,  and  Co.,  124  Ind.  577  ;  Western  Union  Tel. 

of  its  infringement,   to  assert  it,   for  a  Co.  *.  Judkins,  75  Ala.  428 ;  Midland  R. 

period  snfficient  to  bar  an  action  at  law,  Co.  v.  Smith,  118  Ind.  238  ;  Greenhalgh 

founded  on  the  same  right,  will  preclude  «.  Manchester  &  B.  R.  Co.,  8  HyL  &  C. 

him  from  relief  in  equity,  especially  if  by  784  ;  Wood  v.  Charing  Cross  R.  Co.,  83 

such  delay  he  has  avoided  a  risk  which  Beay.  290  ;  Bigelow  «.  Los  Angelos,  85 

otherwise  he  must  have  shaaned  with  the  Cal.   614 ;  Pottsgroye  Twp.   v.  Pennsyl- 

•d verse  party.    Therefore,   where  a  cor-  yania  &  S.  Y.   R.  Co.,  2  Montg.  Co.,  L. 

poration  for  manufacturing  purposes,  being  Rep.  188;  Pennsylvania  Co.  i^.  Piatt,  47 

greatly  embarrassed,  in  1818,  voted  to  sell,  Ohio  St  866  ;  Pensacola  &  A.  R.  Co.  v. 

and  in  Uuct  sold,  its  propwty  to  relieve  Hackson,  21  Fla.  146 ;  Logansport  v.  Uhl, 

itself  from  such  embarrassment,  but  the  99  Ind.  581 ;  Goodwin  *.  Cincinnati  &  W. 

sale,  though  without  actual  fraud,  was  so  W.  Canal  Co.,  18  Ohio  St  169  ;  Meredith 

made  as  not  to  be  valid,  the  plaintiff,  a  v.  Sayre,  82  N.  J.  £q.,  557  ;  Trapbagen  v. 

stockholder  of  the  corporation,  apprised  of  Jersey  City,  29  id.  206 ;  Pickert  v.  Ridge- 

what  had  taken  place,  and  informed  that  field  Park  R.  Co.,  25  id.  816  ;  Erie  R.  R. 

ho  might  be  admitted  into  a  new  associa-  Co.  *.  Del  L.  &  W.  R.  Co.,  21  id.  288 ; 

tion,  embracing  most  of  the  members  of  Moms  &  £.  R.  Co.  «.  Prudden,  20  id. 

the  corporation,  and  possessing  its  prop*  680  ;  Baltimore  &  0.  R.  R.  Co.  v.  Strauss, 

erty,  under  such  sale,  upon  the  same  terms  87  Md.  287 ;  Spencer  v.  Falls  Tump.  R. 

as  they  had  been ;  after  this,  the  plaintiff  Co.,  70  id.  136 ;  Bassett  r.  Salisbury  Mfg. 

suide  no  claim  until  1826,  and  brought  no  Co.,  47  N.  H.  426  ;  Osborne  v.  Mo.  Pac. 

suit  until  1828,  when  he  sought  relief  by  R.  R.  Co.,  87  Fed.  Rep.   880.    But  in 

a  bill  in  chancery,  it  was  held  that  he  had  New  York,  it  is  held,  that  a  mere  failure 

outstaid  his  time  ;  and  the  bill  was  dis*  to  institute  proceedings  to  restrain  or  pre- 

missed,  but   without   costs.     Banks   v,  vent  the  construction  or  continued  oper* 

Jadah,  8  Conn.  145.  ation  of  a  railroad,  cannot   deprive    an 

Where  a  party  has  been  guilty  of  un*  owner  of  the  constitutional  right  to  recover 
reasonable  laches  and  acquiescence  in  compensation  for  the  taking  of  his  prop- 
seeking  relief  in  a  court  of  equity,  he  is  erty,  and  to  enjoiji  the  continuance  of  the 
precluded  from  any  remedy  in  that  juris-  wrongful  act  until  such  compensation  shall 
diction.  Smith  v.  Clay,  2  Ambl.,  645  ;  be  made  unless  the  legal  right  is  barred 
Calhoun  «.  Millard,  121  N.  Y.  69 ;  Lyon  by  the  statute  of  limitations,  or  the  de- 
9,  Park,  111  N.  Y.  850  ;Coit  v,  Campbell,  fendant  has  in  some  legal  manner  acquired 
82  N.  Y.  509  ;  Alvoni  *.  Syracuse  Savings  a  title  to  the  property  taken,  or  unless  the 
Bank,  98  N.  Y.  599  ;  Andrews  *.  Farmers  owner  has  by  his  acquiescence  become 
L.  I(  T.  Co.,  22  Wis.  298  ;  Meredith  v.  estopped  from  asserting  his  claim.  Knox 
Sayre,  82  N.  J.  Eq.,  557 ;  Atty.-Gen.  v.  v.  Manhattan  £1.  R.  R.  Co.,  58  Hun  (N. 
Del.  &  B.  B.  R.  Co.,  27  id.  1  ;  Atty.-  Y.)>  517;  Abendroth  ».  Manhattan  El.  R. 
Gen.  V.  N.  Y.  &  L.  B.  R.  Co.,  24  id.  49 ;  R.  Co..  122  N.  Y.  1 ;  Ode  ».  Manhattan 
Ffeemont  Ferry  ©.Dodge  Co. Com'rB,6  Neb.  El.  R.  R.  Co.,  56  Hun  (N.  Y.),  199; 
18;  Abendroth  v.  MaahatUn  R.  Co.,  122  McMurray  «.  McMurray,  66  N.  Y.  176  ; 
N.  Y.  1 ;  Hentz  o.  Long  Island  R.  Co.^  IS  Powers  v.  Manhattan  El.  R.  R.  Co.,  120 
VOL.  I.  — 11 
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^^  TLis  court,"  says  he,  ^^  will  not  permit  a  man  knowingly,  though  but 
passivel}',  to  encourage  another  to  lay  out  money  under  an  erroneous 
opinion  of  title ;  and  the  circumstance  of  looking  on  is  in  many  cases 
as  strong  as  using  terms  of  encouragement,  a  lessor  knowing  and  per- 
mitting those  acts  which  the  lessee  would  not  have  done,  and  the  other 
must  conceive  he  would  not  have  done,  but  upon  an  expectation  that 
the  lessor  would  not  throw  any  objection  in  the  way  of  his  enjoyment"  * 
In  another  case,^  Lord  Cottenham  said :  ^^  If  a  part}'  having  a  right 
stands  by  and  sees  another  dealing  with  the  property  in  a  manner  in- 
consistent with  that  right,  and  makes  no  objection  while  the  right  is  ill 
progress,  he  cannot  [afterwards  complain.  This,"  says  he,  ^^  is  the 
proper  sense  of  the  word  '  acquiescence.' "  But  a  person  who  has  not 
complete  knowledge  of  the  facts  cannot  be  said  to  acquiesce.*  ^^  I  do 
not  see,"  says  Tubmsb,  L.  J.,^  ''how  a  man  can  be  said  to  have  ac- 

N.  Y.   178;  Ghapmanv.  Rochester,  110  principle  applicable  when  action  is  taken 

N.  Y.  278  ;  Menendez  v.  Holt,  128  U.  S.  on  the  strength  of  encouragement  to  do  it, 

523  ;  McLean  v,  Fleming,  96  U.  8.  245.  but  so  far  as  the  act  is  in  progress  and  lies 

In    Menendez  v.   Holt,  Fuller,  C.  J.,  in  the  future,  the  right  to  the  interventaon 

says :     "  Mere  delay  or  acquiescence  can-  of  equity  is  not  generally  lost  by  previous 

not  defeat  the  remedy  by  ii\j unction  in  delay  in  respect  to  which  the  elements  of 

support  of  the  legal  right,  unless  it  has  an  estoppel  could  rarely  arise.    At  the 

heen  continued  so  long  and  under  such  same  time  as  it  is  in  the  exercise  of  dis* 

circumstances  as  to  defeat  the  right  itself,  cretiouary  jurisdiction  that  the  doctrine  of 

Hence,  upon  an  application  to  stay  waste,  reasonable  diligence  is  applied,  and  those 

relief  will  not  be  refused  on  the  ground  who  seek  equity  must  do  it.    A  court 

that,  as  the  defendant  had  been  allowed  might  hesitate  as  to  the  measure  of  relief 

to  cut  down  half  the  trees  upon  the  com-  where  the  use  by  others  for  a  long  period, 

plainant's  land,  he  had  acquired  by  that  under  assumed  permission  of  the  owner, 

negligence  the  right  to  cut  down  the  re*  had  largely  enhanced  the  reputation  of  a 

mainder."      Atty.-Gen.    v.  Eastlake,  11  particular  brand." 
Hare,  205.    Nor  will  the  issue  of  an  in-         ^  See  Youst  v.   Martin,   8  S.   &   R. 

junction  against   the   infringement  of  a  (Penn.)  428. 

trade  mark  be  denied  on  the  ground  that         >  Duke  of  Leeds  v,  Amherst,  2  Phil* 

mere   procrastination  in  seeking   redress  lips,  128. 

for  depredations  had  deprived  the  true  pro-         >  Marker  v.  Marker,  9  Hare,  16.  Laches 

prietor  of  his  legal  right.      FuUwood  v,  cannot  be  imputed,  where  the  party  had 

FuUwood,   L.    R.  9  Ch.  D.   176,      Ac-  no  .knowledge  of  the  facts  which  consti- 

quiescence  to  avail  must  be  such  as  to  tuted  his  ground  of  action,  and  this  is  the 

create  a  new  right    in    the   defendant  case,  although  the  party  might  have  ascer- 

Bodgers  v,  Nowill,  8  De  Oex,  M.  &  G.  tained  the  facts  by  due  inquiry,  if  by  any 

614.    Where  consent  by  the  owner  to  the  act  of  the  defendant,  or  the  circumstances, 

use  of  his  trade  mark  by  another  is  to  be  he  had  reasonably  been  lulled  into  seen* 

inferred  by  his   knowledge  and   silence  rity.     If  there  have  been  gross  laches,  it  is 

merely,  it  lasts  no  longer  than  the  silence  within  the  provision  and  indeed  the  duty 

from  which  it  springs.     It  is  in  reality  no  of  the  court  to  deny  relief.     Coon  v.  Sey- 

roore  than  a  revocable  license.     Duer.  J.,  mour,  71  Wis.  840  ;  Bausman  v»  Kelly,  88 

in  Amoskeak  Manufacturing  Company  v.  Minn.  197. 

Spear,    2  Sandf.    (N.  Y.)  699  ;  Julien  ».  *  Cooper  v.  Greene,  8  De  G. .  F.  k  J.  58. 

Hoosier  Drill  Co.,  78  Ind.  408  ;  Taylor  v.  See  also  Hall  v.  Noyes,  cited  8  Yes.  748  ; 

Carpenter,  8  Story  (U.  S.),  458 1    '*So  far  Lord  Selsey  v,  Rhoades,  1  Bligh,  n.  s.  1 ; 

as  the  act  complained   of  is  complete^.  Anonymous,  cited  6  Yes.  682 ;  Rudd  v. 

acquiescence  may  defeat  the  remedy  on  the  SeweUi  4  Jar.  882. 
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quiesced  in  that  he  does  not  know ;  and  in  cases  of  this  soit  I  think 
that  acquiescence  implies  full  knowledge,  for  I  take  the  rule  to  be  quite 
settled  that  a  cestui  que  trust  cannot  be  bound  b}*  acquiescence,  unless  he 
has  been  fully  informed  of  his  rights  and  of  all  the  material  facts  and 
circumstances  of  the  case." 

Sec.  G2.  Distinction  between  Laches  and  AcquieBcence. — While 
the  words  ^^  laches"  and  ^^ acquiescence"  are  often  used  as  similar  in 
meaning,  the  distinction  in  their  import  is  both  great  and  important. 
Laches  import  a  mei*ely  passive,  while  acquiescence  implies  active, 
assent ;  and  while,  where  there  is  no  statutory  limitation  applicable  to 
the  case,  courts  of  equity  would  discourage  laches  and  refuse  relief 
after  great  and  unexplained  delaj^  yet  where  there  is  such  a  statutory 
limitation  they  will  not  anticipate  it,  as  they  may  where  acquiescence 
has  existed. 

Laches  amount,  in  fact,  only  to  that  inferior  species  of  acquiescence 
described  in  the  following  terms  by  Kindersley,  V.  C.  :^  ''  Mere  ac- 
quiescence (if  by  acquiescence  is  to  be  understood  only  abstaining  from 
legal  proceedings)  is  unimportant ;  where  one  party  invades  the  rights 
of  another,  that  other  does  not  in  general  deprive  himself  of  the  right 
of  seeking  redress  merely  because  he  remains  passive ;  unless,  indeed, 
he  continues  inactive  so  long  as  to  bring  the  case  within  the  purview  of 
the  statute  of  limitations."  ^  Mere  lapse  of  time  may,  however,  make 
the  reopening  of  a  matter  unreasonable.'  Mere  acquiescence  will  not  be 
a  bar  in  cases  where  there  is  an  express  trust.  In  another  case,^  which 
seems  to  be  an  authority  for  this  proposition,  the  trust  property  had 
been  improperly  conveyed,  but  not  for  value,  to  the  predecessor  in  title 
of  the  defendant  upwards  of  one  hundred  years  before  suit,  and  the 
plaintiff  had  discovered  the  facts  eighteen  years  before  taking  pro- 
ceedings; yet,  on  demurrer,  it  was  held  that  the  statute  had  no 
operation. 

Sec.  63.  "When  Eqnity  will  snpply  Remedy  npon  a  Claim  barred 
by  the  Statute.  —  When  a  party  applies  to  a  court  of  equity  and  carries 
on  an  unfounded  litigation,  —  protracted  under  circumstances,  and  for 
a  length  of  tune  which  deprives  his  adversary  of  his  legal  rights,  —  a 
substitute  for  the  legal  right  of  which  the  party  so  prosecuting  an 
unfounded  charge  has  deprived  him  should  be  supplied  and  admin- 
istered.^   And  in  instances  where  a  court  of  equity  can  consistently  do 

« 

1  Rochdale  Canal  Co.  v.  King,  2  Sun.  R.  k  My.  453 ;  Pitt  v.  Ix>id  Dacre,  L.  R. 

N.  8.  89.  8  Ch.  D.  296. 

*  These  remarks  are  eironeoasly  attrib-  •  Pultney  v.  Warren,  6  Ves.  78  ;  Bond 
uted  to  Lord  Cranwobth  by  Lord  v,  Hopkins,  2  Sch.  &  Lef.  680 ;  Grant  v. 
Chelmsford,  in  Arehbold  v,  ScuUy,  9  H.  Grant,  2  Rnss.  598  ;  East  India  Co.  v. 
L.  Cas.  360.  Campion,   11   Bligh,   158.    Where  a  do- 

*  Green's  Case,  L.  R.  18  £q.  428.  fendant  in  a  suit  at   law  has  unjustly 

*  Brown  V.  Radford,  W.  N.  1874,  pleaded  the  statute  of  limitations,  equity 
p.  124.    See  also  Campbell  v,  Graham,  1  may,  on  that  ground,  refuse  to  the  de- 
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SO,  it  will  grant  relief.  But  there  are  limits  even  to  the  powers  of  a 
court  of  equity ;  and  in  matters  where  the  party  has  a  remedy  at  law,  it 
has  no  more  power  to  set  aside  the  statute  than  a  court  of  law  has'. 
Nor  have  such  courts  the  power  to  enjoin  a  party  from  setting  up  the 
statute  in  a  case  where  he  is  legally  entitled  to  its  benefits,  and  the 
exercise  of  such  authority  would  be  an  usurpation  of  authority  wholl}' 
unwarranted. 

As  to  the  application  of  the  statute  in  equity  in  cases  involvmg  trusts, 
see  chapter  on  Trusts. 
* 

fendant,  in  his  defence  to  the  suit,  the  has  not  power,  on  account  of  any  supposed 

henefit  of  the  statute.    Lunn  v.  Johnson,  inequity,  to  enjoin  •the  party  from  insist- 

8  Ired.  (N.  C.)  Ch.  70.     But  in  Walker  v.  ing  on  the  statute  of  hmitations  in  any 

Smith,  8  Yerg.  (Tenn. )  238,  it  was  held  action  which  may  he  brought  for  its  re* 

that,  where  a  purely  legal  demand  has  been  covery. 
barred  by  lapse  of  time^  a  court  of  equity 
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Sec.  64.  Oeneral  Reasons  for  Jndftcial  Bzoeptlons.  — *The  statute  of 
James,  which  is  the  foundation  of  all  of  our  statutes  of  limitations,  and 
which  is  virtually  in  force  in  several  of  the  States,  and  practically  in 
all  of  them  with  some  exceptions,  did  not  contain  smy  exception  in  case 
of  acfaiowledgments  of  indebtedness  by  the  debtor,  jet  at  an  early  day 
such  an  exception  was  read  into  the  statute  by  the  judges,  and  there  is 
no  instance  of  judicial  legislation  that  is  better  sustained  by  both  reason 
and  justice  than  this.  The  true  reason  for  these  exceptions  is  to  be 
found  in  the  fact  that  the  reason  for  a  statutory  bar  utterly  fails  when 
a  debtor  from  time  to  time  admits  the  existence  and  justice  of  the  debt, 
and  the  courts,  without  intending  to  thwart,  but  rather  to  give  effect  to, 
the  true  intention  of  the  statutes,  began  at  an  early  day  to  hold  that 
where  a  debtor  expressly  promises  to  pay  a  pre-existing  debt,  or  ac- 
knowledges its  existence  under  such  circumstances  that  a  promise  to 
pay  it  can  be  implied,  the  statute  is  suspended  up  to  that  date,  and 
begins  to  run  anew  fh)m  the  date  of  such  new  promise  or  acknowledg- 
ment. In  other  words,  that  under  the  drcnmstances  named  the  debt 
is  revived  and  put  on  foot  for  a  new  period  of  life,  coextensive  with 
the  statutory-  provision.  In  all  cases,  however,  where  an  acknowledg- 
ment is  relied  upon  to  renew  a  debt,  it  wiU  be  found  that  these  requi- 
sites are  indispensable :  -^ 

First.  The  acknowledgment  must  be  in  terms  sufficient  to  warrant  the 
inference  of  a  promise  to  pay  the  debt ; 

Second*  It  must  be  made  to  the  proper  person ; 
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Third.  By  the  proper  person ;  and, 

Fourth.  With  the  proper  formalities,  where  any  are  required  by  stat- 
ute. And  in  the  ease  of  real  property,  in  order  to  have  any  effeet,  it 
must  be  shown  to  have  been  made  before  time  has  finally  run  in  favor 
of  the  person  making  it. 

With  these  general  rules  in  mind,  less  difi3eulty  will  be  experienced 
in  dealing  with  isolated  questions  under  this  head  than  would  otherwise 
exist. 

From  the  rules  stated,  it  will  be  seen  that,  whatever  abstruse  theories 
ma}'  formerly  have  existed  in  reference  to  the  principles  upon  which 
these  statutes  are  predicated,  or  in  reference  to  the  presumptions  aris- 
ing therefrom,  it  is  now  well  settled  that  no  acknowledgment  is  sufficient 
to  take  a  case  out  of  the  operation  of  the  statute,  unless  it  is  of  such  a 
character  that  a  new  promise  sufficient  to  revive  the  debt  can  be  fairly 
drawn  therefrom ;  *  and  the  theory  upon  which  the  courts  proceed  is, 

1  Barlow  v,  Bellamy,  7  Y t  64  ;  All-  denial.  But  if  a  debtor  denies  the  debt, 
cock  V.  Gwan,  2  Hill  (S.  C),  826 ;  Sands  bat  says,  "  Prove  by  A.  that  I  had  the 
V.  Gelston,  15  Johns.  (N.  Y.)  511 ;  Cohen  timber  and  I  will  pay  for  it;"  if  it  is 
V,  Aubin,  2  Bailey  (S.  C.)»  288;  Smallwood  proved  by  A.  that  he  had  the  timber,  then 
V  Smallwood,  2D.  &  B.  (N.  C.)  830 ;  the  statute  bar  is  removed ;  but  proof  of 
Eckert  v.  Wilson,  12  S.  &  R.  (Penn.)  398.  that  fact  by  other  witnesses,  but  not  by 
It  must  be  distinct,  and  without  question  A.,  will  not  remove  the  bar,  because  there 
of  its  being  due,  or  an  intimation  that  it  is  nothing  to  support  the  promise.  Rob- 
would  not  be  paid.  Berghaus  v,  Calhoun,  bins  v.  Otis,  1  Pick.  (Mass.)  868.  So 
6  Watts  (Penn.),  210  ;  Glein  v.  Ries,  id.  where,  upon  being  shown  a  note,  he  ad- 
44  ;  Harrison  v.  Handley,  1  Bibb(Ey.),  mittedits  genuineness,  but  said  he  ''had 
443  ;  Allen  v.  Webster,  15  Wend.  (N.  Y.)  not  been  duly  notified  and  was  clear  by 
284  ;  Head  v.  Manners,  5  J.  J.  Mar.  (Ey.)  law,"  it  was  held  not  sufficient  to  remove 
255.  Therefore,  an  acknowledgment  of  the  statute  bar,  although  in  fact  he  had 
the  justice  of  a  claim,  without  anything  beendulynotified,  because  there  is  nothing 
more,  is  sufficient  to  remove  the  statute  upon  wldch  a  new  promise  can  be  predi- 
bar  ;  but  if  the  debtor,  in  connection  there-  cated.  Miller  v.  Lancaster,  4  Me.  159. 
with,  says  anything .  to  indicate  that  al-  So,  where  a  defendant  says,  "If  I  owe  you 
though  the  claim  is  just,  yet  he  does  not  anything  I  will  pay  it,  but  I  owe  you 
intend  to  pay  it,  as  "the  debt  is  an  honest  nothing,"  Perley  «.  Little,  8  id.  97  ;  so 
one,  but  I  have  paid  it,"  Tichenor  i?.  Col-  where,  upon  being  shown  a  note,  the  de- 
fax,  4  N.  J.  L.  153;  Smith  v.  Freel,  Addis,  fendant  said,  "I  don't  think  father  in- 
(Penn.)  291 ;  Gray  v.  Kemahan,  2  Const  tended  I  should  pay  the  note;  I  think  I 
Ct  (S.  C.)  65,  is  not  sufficient,  although  have  paid  it;  but  I  suppose  I  must  pay  it^ 
it  is  proved  that  the  debt  had  not  been  if  anything  is  due,  and  they  insist  upon  it, 
paid,  Bailey  v.  Bailey,  14  S.  &  R.  (Penn.)  as  father  is  dead,"  RusselU.  Copp,  6  N.  H. 
195,  because  no  promise  can  be  implied  154  ;  so  where  the  defendant,  after  admit- 
upon  which  to  revive  the  debt  But  if,  ting  the  debt,  said  that  "it  was  not  in 
upon  being  shown  a  note  purporting  to  his  power  to  pay  it  at  that  time,  but  he 
have  been  executed  by  him,  he  denies  his  hoped  to  see  the  plaintiff  and  do  something 
signature  thereto,  but  say,  "  Prove  that  I  about  it,"  Hancock  r.  Bliss,  7  Wend, 
signed  the  note  and  I  will  pay  it ; "  if  his  (N.  Y. )  267.  But  see  Olcott  v.  Scales,  8 
signature  is  proved  to  be  genuine,  the  Vt.  173,  where  a  contrary  doctrine  was 
statute  bar  is  removed,  because  there  is  an  held.  An  admission  by  the  defendant 
express  promise  to  pay  upon  the  perform-  after  a  debt  is  barred,  that  "  it  is  just, 
ance  of  a  condition,  notwithstanding  his  so  far  as  I  know,  but  I  left  it  to  F.,  and 
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that  the  old  debt  forms  a  good  consideration  for  a  new  promise,  either 
express  or  implied,  and  that  any  clear  and  unqualified  admission  of  the 
debt  as  an  existing  liability  carries  with  it  an  implied  promise  to  pa}*, 
unless  such  inference  is  rebutted  either  by  the  circumstances  or  the 
language  used.^ 

Sec.  65.  Historical  View  of  the  Law  relating  to  Acknowledgments. 
—  When  the  statute  of  James  I.  went  into  operation,  the  courts  were 
inclined  to  construe  it  strictlj*,  and  an  acknowledgment  to  take  a  case 
out  of  the  operation  of  the  statute  was  required  to  amount  virtuall}'  to 
an  express  promise ;  ^  and  in  some  of  the  cases  it  is  suggested  that  not 
onl}^  must  there  be  a  new  promise,  but  also  that  this  promise  must  be 
founded  on  a  new  consideration.*    Later  on,  however,  greater  laxity 

have  kept  no  account  myself,"  also  adding  ^  Harbold  v.  Euntz,  16  Penn.  St.  210  ; 
that  the  defendants  **  were  indebted  to  Yan  v.  Kerr,  47  id.  383  ;  Grant  v.  Ashley, 
him,"  is  not  sufficient.  Fellet  v,  Linsley,  12  Ark.  762  ;  Calks  v.  Weeks,  7  Hill 
6  J.  J.  Mar.  (Ky.)  387.  "I  gave  the  (N.  Y.),  45;  Allison  v.  James,  9  Watts 
note,  but  it  is  paid,"  New  Orleans,  &c  (Penn.),  880;  Ash  v.  Patton,  8  S.  &  R. 
Co.  V.  Harper,  11  La.  An.  212 ;  Dickinson  (Penn.)  800  ;  Wakeman  v.  Shennan,  9 
V,  McCamey,  5  Ga,  486,  is  not  sufficient.  N.  Y.  88;  Porter  ».  Hill,  4  Me.  41;  Peter- 
In  Pray  v,  Garcellon,  17  Me.  145,  a  son  i?.  Cobb,  4  Fla.  481;  Deshon  i'.  Eaton, 
mere  general  admission,  as  "  I  owe  him  4  Me.  413  ;  Hand  v.  Lee,  4  T.  B.  Mon. 
something,"  without  stating  how  much  or  (Ky. )  36;  Gaucher  v.  Gondrau,  20  La.  An. 
what  for,  was  held  insufficient.  See  also  166;  Ferguson  v.  Taylor,  Hayw.  (N.  C.) 
8hitler  v.  Bremer,  23  Penn.  St.  418,  to  the  20.  In  some  of  the  cases  it  is  said  that 
same  effect  To  take  a  case  out  of  the  nnder  the  statute  of  limitations  a  pre- 
Statute  of  limitations,  the  acknowledgment  sumption  arises  that  the  defendant,  from 
of  indebtedness  proved  must  be  shown  to  the  lapse  of  time,  has  lost  the  evidence 
relate  to  the  particular  demand  in  ques-  which  would  have  availed  him  in  his  de- 
tion.  Buckingham  v.  Smith,  23  Conn,  fenceif  he  had  been  seasonably  called  upoif 
453.  And  a  naked  admission  of  indebted-  for  payment ;  but,  when  this  presumption 
ness,  without  indicating  the  amount  or  is  rebutted  by  an  acknowledgment  of  the 
nature  of  the  debt,  or  a  promise  to  pay  defendant  within  six  years,  the  contract  is 
something,  without  any  reference  to  the  not  within  the  intent  of  the  statute.  Bax* 
8um  to  be  paid,  or  what  it  is  to  be  paid  for,  ter  v.  Penniman,  8  Mass.  133  ;  Fiske  v. 
is  no  answer  to  the  plea  of  the  statute  of  Needham,  11  id.  452  ;  Grist  v.  Newman, 
limitations.  Shitler  v,  Bremer,  28  Penn.  2  Bailey  (S.  C),  92;  M'Lean  v.  Thorp,  8 
St.  413.  But  the  question  as  to  whether  Mo.  215  ;  Gailer  v.  Grinnell,  2  Aik.  (Vt.) 
guch  an  admission  in  a  given  case  is  suffi-  849  ;  Lyon  v.  Marclay,  1  Watts  (Penn.), 
cient  must  depend  largely  upon  the  cir-  271;  Bullock  «.  Perry,  2  S.  &  P.  (Ala.) 
cumstances.  Lord  v.  Harvey,  3  Conn.  870;  819  ;  Beale  v.  Edmondson,  3  Call  (Va.), 
and  the  circumstances  attending  what  was  514.  But  it  will  be  seen  that  these  cases 
said  must  be  taken  into  account,  as  they  were  decided  when  the  old  theory  pre- 
form a  part  of  the  reagestoe^  Whitney  v,  vailed,  and  before  it  was  regarded  as  essen- 
Bigelow,  4 Pick.  (Mass.)  110.  tial  that  the  acknowledgment  should  be 
An  acknowledgment  by  the  defendant  such  as  to  raise  a  new  promise  to  pay  the 
to  a  stranger  that  he  had  received  the  debt. 

money  of  the  plaintiff's  testator,  but  that  *  Lacon  i?.  Briggs,  3  Atk.  105;  Williams 

nobody  could  prove  it,    with  a  general  v.  Gun  Fortescue,  177 ;  Bass  v.  Smith,  12 

statement  that  he  would   "  satisfy "  the  Vin.  Abr.  229. 

plaintiff,  is  not  such  an  acknowledgment  '  Pollrxfen,  C.  J.,  in  Bland  v,  Hasel* 

or  promise  to  pay  as  will  answer  the  plea  rig,  2  Vent  151. 
of  the  statute  of  limitations.    Zacharias  v. 
Zacharias,  28  Penn.  St  452. 
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prevailed,  and  the  courts,  acting  upon  the  mistaken  principle  that  the 
statute  was  predicated  upon  the  presumption  of  payment  of  the  debt, 
and  that  an  acknowledgment  that  rebutted  this  presumption  was  suffl- 
cient,  for  a  time  held  that  any  admission  of  a  debt,  however  indirect, 

and  even  though  accompanied  with  a  distinct  expression  of  an  intention 

not  to  pay,  removed  the  statutory  bar.^    But  Lokd  Ellenbosouoh,  in 

^  Bryan  «.  Horseman,  4  East,  599;  called  a  witness,  to  whom  the  defendant 
Frost  V.  Benongfa,  1  Bing.  266;  Partington  was  also  indebted,  and  who  having  called 
9.  Batcher,  6  Esp.  66 ;  Mount  Stephen  v.  on  him  for  money,  the  defendant  said, 
Brooke,  8  B.  &  Aid.  41 ;  Clark  v.  Hongham,  '*  I  suppose  you  want  money;  but  1  can't 
2  B.  AC.  149;  Dowthwaite  v.  Tibbut,  6  pay  you;  I  must  pay  Mr.  Peters  (the 
M.  &  S.  75 ;  Scales  v,  Jacob,  8  Bing.  688.  plaintiff)  first,  and  then  I'll  pay  you." 
To  illustrate  the  old  rule  and  its  incon-  Held,  a  sufficient  acknowledgment,  to  take 
sistency  I  give  the  gist  of  a  few  cases,  the  case  out  of  the  statute,  notwithstand- 
Thus,  in  Baillie  v.  Siebald,  15  Yes.  185,  a  ing  it  was  not  made  to  the  party  himselt 
plea  of  the  statute  was  overruled  upon  If  a  defendant  admits  a  debt  which  would 
letters  from  the  defendant  to  the  plaintiff  otherwise  be  barred  by  the  statute  of  lim- 
asslgning  reasons  for  declining  to  pay,  and  Itations,  but  claims  to  be  discharged  by  a 
recommending  the  plaintiff  to  bring  an  written  instrument,  hut  which  being  re- 
action, which  were  considered  as  amount-  ferred  to  does  not  amount  to  a  legal  dia- 
ing  to  an  acknowledgment  of  the  debt  charge,  he  shall  be  bound  by  the  admission, 
sufficient  to  take  the  case  out  of  the  stat-  and  the  case  be  thereby  taken  out  of  the 
ute,  upon  the  authorities,  though  against  statute  of  limitations.  Partington  «. 
principle.  The  case  of  Dowthwaite  «.  Butcher,  6  Esp.  66.  In  assumpsit  for 
Tibbut,  5  M.  &  S.  75,  was  an  action  of  work  and  labor  the  statute  was  pleaded, 
assumpsit,  to  which  the  statute  of  limita-  Held,  that  evidence  of  an  acknowledgment 
tions  was  pleaded.  The  plaintiff  served  as  by  the  defendant  that  the  plaintiff  had 
mate  on  a  voyage  to  and  from  Bussia  in  performed  work  for  him,  but  that  he  had 
1800,  and  the  demand  was  for  wages  for  an  account  in  bar,  and  when  a  person  who 
that  service,  which  took  place  during  the  was  then  up  the  bay  should  come  to  town 
Russian  embargo.  The  witness,  who  he  would  have  the  business  settled,  was 
proved  the  making  a  demand  of  payment  sufficient  to  defeat  the  operation  of  the 
on  the  defendant,  proved  also  that  the  de-  statute.  Foe  «.  Conway's  Admr.,  2  H.  & 
fendant  answered  to  such  demand,  *'I  will  J.  (Md.)  807.  In  an  action  against  a  hus- 
not  pay;  there  are  none  paid,  and  I  do  band  for  goods  supplied  to  his  wife  for 
not  mean  to  pay  unless  obliged ;  you  may  her  accommodation  while  he  occasionally 
go  and  try."  This  was  held  sufficient  to  visited  her,  a  letter  written  by  the  wife 
take  the  case  out  of  the  statute  of  limits-  acknowledging  the  debt  within  six  years 
tions.  is  admissible  evidence  to  take  the  case  out 
In  assumpsit  against  the  defendant  as  of  the  statute  of  limitations.  Gregory  v. 
acceptor  of  a  bill  of  exchange,  and  upon  an  Parker,  1  Camp.  894. 
account  stated,  evidence  that  the  defend-  The  doctrine  of  these  cases  was  followed 
ant  acknowledged  his  acceptance,  and  that  in  numerous  American  cases,  as  in  Cadmus 
he  had  been  liable,  but  said  that  he  was  v.  Diimon,  1  N.  J.  L.  176 ;  Sheppard  9. 
not  liable  then  because  it  was  out  of  date.  Cook,  2  Hayw.  (N.  C.)  241.  This  doctrine 
and  that  he  could  not  pay  it,  and  that  if  it  and  its  inconsistency  is  well  illustrated  in 
was  not,  it  was  not  in  his  power  to  pay  Harris  v.  OUver,  1  H.  &  G.  (Md.)  204,  in 
it,  was  held  sufficient  to  take  the  case  which  the  court  advanced  the  doctrine 
out  of  the  statute,  upon  a  plea  of  actio  that  an  acknowledgment,  accompanied  by 
non  aceremt  infra  aex  annoB.  Leaper  v.  a  naked  refusal  to  pay,  and  an  excuse  for 
Tatton,  16  East,  420.  In  the  case  of  not  ikying,  which  in  itself  implies  an  ad- 
Peters  V.  Brown,  4  Esp.  46,  the  plain-  mission  that  the  debt  remains  due,  and 
tiff,  to  prove  an  acknowledgment  of  the  furnishes  bo  real  objection  to  the  payment 
debt  by  the  defendant  within  six  years,  of  it,  was  sufficient. 


§  65.]  ACKKOWLEDGHBNTS.  169 

an  English  case  previously  referred  to,^  sounded  the  first  note  of  change 
in  this  lax  doctrine  in  deciding  that  while  he  felt  boand  b}'  previous 
authorities  to  follow  the  laser  rule,  yet  intimated  quite  strongly  that  if 
the  question  was  res  integra^  it  might  not  be  free  from  doubt ;  and 
GiBBS,  C.  J.,  in  a  later  case,*  expressed  similar  views ;  and  from  this 
the  courts  began  to  change  the  rule,  until  finally  the  doctrine  was 
brought  up  to  the  true  theory,  upon  which  it  now  stands,  and  which 
has  been  previously  stated. 
The  statute  does  not  extinguish  the  debt,  but  only  bars  the  remedy ; ' 

1  Bryan  v.  Horseman,  cmU,'  to  be  a  subsisting  lien,  and  conld  be  fore- 

^  Hellings  v.  Shaw,  7  Taunt.  608.  closed  after  an  action  at  law  upon  th» 

*  It  is  settled  '*  that  the  statnta  of  notes  was  barred  by  the  statute, 
limitations  does  not  destroy  the  debt,"  it        Jackson  v,  Sackett,  7  Wend.  (N.  7.  )• 

only  takes  away  the  remedy.    Qnantock  94,  distinguished  and  limited.     Borst  v. 

V.England,  6  Burr.  2680)  Oustinv.  Brattle,  Corey,  15  N.  Y.  605,  distinguished  and 

Kirby  (Conn.),  808.  It  does  not  annihilate  questioned.     Beported   below,   67  Hnn» 

the  debt,  but  suspends  the  remedy.    Lord  668. 

V.  Shaler,  8  Conn.  181.  It  affects  the  Eablv,  J.,  in  Hulbert  o.  Clark,  anU^. 
remedy  and  not  the  right.  Jones  v.  Hooks,  said  :  "  The  sole  question  for  our  determi- 
2  Rand.  (Va.)  808  ;  Qraves  «.  GraTea,  2  nation  is  whether  Uie  mortgage  continued  to« 
Bibb  (Ky.),  207  ;  Com.  v.  McQowan,  4  id*  be  a  subsisting  lien  and  could  be  foreclosed 
63 ;  Barney  v.  Smith,  4  H.  &  J.  (Md.)495 ;  after  an  action  at  law  upon  the  notes  wa» 
Oliver  V.  Gray,  1  H.  &  G.  (Md. )  204.  barred  by  the  statute  of  limitations.  Thi». 
In  Hulbert  v,  Clark,  128  K.  Y,  296,  it  is  an  interesting  question  which  has  given, 
was  held  that  the  statute  of  limitations  rise  to  considerable  discussion  in  the  courts, 
is  merely  a  statutory  bar  to  a  recovery,  and  of  this  country  and  England.  We  do  not,., 
acts  only  upon  the  remedy ;  it  does  not  however,  deem  it  difficult  of  solution. 
after  the  prescribed  period  destroy,  dis*  The  statute  of  limitations  does  not, 
charge,  or  pay  a  debt  or  produce  a  pre-  after  the  prescribed  period,  destroy,  dis- 
sumption  of  payment,  but  simply  stands  charge,  or  pay  the  debt,  but  simply  bars  a. 
in  the  way  of  the  creditor  seeking  to  com-  remedy  thereon.  The  debt  and  the  obli- 
pel  payment.  gation  to  pay  the  same  remain,  and  the* 
A  lien  on  property,  personal  or  real,  arbitrary  bar  of  the  statute  alone  stands, 
given  as  security  for  a  debt  is  not  im-  in  the  way  of  the  creditor  seeking  to  com- 
paii*ed  by  the  fact  that  the  remedy  at  law  pel  payment.  The  legislature  could  repeal 
for  the  recovery  of  the  debt  is  barred  by  the  statute  of  limitations  and  then  the 
the  statute.  There  is  no  question  but  that  payment  of  a  debt  upon  which  the  right 
the  legislature  may  repeal  the  statute,  and  of  action  was  barred  at  the  time  of  ther 
that  a  debt  upon  which  the  right  of  action  repeal^  could  be  enforced  by  action,  and 
was  barred  by  the  statute  at  the  time  of  the  the  constitutional  rights  of  the  debtor  are- 
repeal  may  thereafter  be  enforced  by  action  not  invaded  by  such  legislation.  It  was- 
without  invading  the  constitutional  rights  so  held  in  Campbell  v.  Holt,  115  U.  S. 
of  the  debtor.  620.  It  was  held  in  Johnson  v.  Albany 
An  action  for  the  foreclosure  of  a  mort*  &  Susquehanna  R.  R.  Co.,  54  N.  Y.  416, 
gage  given  to  secure  the  payment  of  cer-  that  the  statute  of  limitations  acts  only 
tain  promissory  notes,  was  brought  within  upon  the  remedy ;  that  it  does  not  impair 
twenty  years  of  the  date  of  the  mortgage,  the  obligation  of  a  contract  or  pay  a  debt 
but  more  than  six  years  after  the  notes  or  produce  a  presumption  of  payment,  but 
fell  due.  There  was  no  covenant  in  the  that  it  is  merely  a  statutory  bar  to  a  re- 
mortgage  to  pay  the  notes.  Held»  that  the  covery ;  and  so  it  was  held  in  Quantock  »• 
action  was  not  barred  by  the  statute  of  England,  6  Burr.  2628,  and  so  it  has  evef 
limitations ;  that  the  mortgage  continued  since  been  held  in  the  English  eonrta 
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it  may  therefore  be  revived  by  a  subsequent  promise  or  an  unqualified 

acknowledgment  on  the  part  of  the  defendant,  although  it  was  formerly 

These  notes  were,  therefore,  not  paid,  paid  in  six  years,  because  the  statute  of 
and  so  the  referee  found.  The  condition  limitations  might  at  the  expiration  of 
of  the  mortgage  has,  therefore,  not  been  that  time  be  pleaded  to  a  suit  on  the  note, 
complied  with.  The  notes  being  valid  in  certainly  cannot  be  law."  The  case  of 
their  inception,  the  only  answer  to  the  Pratt  v.  Huggins,  29  Barb.  277,  is  quite 
foreclosure  of  the  mort^gage  is  payment. .  like  this.  This  was  an  action  to  foreclose 
The  mortgage  was  given  to  secure  payment  a  mortgage  given  to  secure  the  payment 
of  the  notes,  and  until  they  are  paid  the  of  $250,  for  which  the  mortgagee  at  the 
mortgage  is  a  subsisting  security  and  can  same  time  took  the  mortgagor's  pro- 
be foreclosed.  The  mortgage  being  under  missoiy  note.  The  note  and  mortgage 
seal  can  be  foreclosed  by  action  at  any  were  dated  Feb.  5,  1835,  and  were 
time  within  twenty  years.  It  is  only  an  payable  Feb.  1,  1886.  The  action  was 
action  upon  the  notes  that  is  barred  after  commenced  Sept  8,  1855.  Upon  the 
six  years.  It  is  a  general  rule  recognized  trial  the  defendant  claimed  that  the 
in  this  country  and  in  England,  that  when  plaintiff  could  not  maintain  the  action 
the  security  for  a  debt  is  a  lien  on  property,  because  an  action  upon  the  note  was 
personal  or  redl,  the  lien  is  not  impaired  barred  by  the  statute  of  limitations,  and 
because  the  remedy  at  law  for  the  recovery  so  the  trial  judge  held  and  gave  judgment 
of  the  debt  is  barred.  The  subject  has  for  the  defendant.  The  plaintiff  appealed 
several  times  been  under  consideration  in  to  the  General  Term,  and  there,  after 
the  courts  of  this  State.  In  Jackson  v.  much  discussion  and  consideration  the 
Sackett,  7  Wend.  94,  ejectment  was  judgment  was  reversed,  the  court  holding 
brought  on  a  mortgage  executed  as  col-  that  a  debt  secured  by  a  sealed  mortgage 
lateral  security  for  the  payment  qf  a  sum  and  an  unsealed  note  may  be  enforced  by 
of  money  secured  to  be  paid  by  a  note,  a  foreclosure  of  a  mortgage  after  the  ex- 
The  note  had  been  past  due  more  than  piration  of  six,  but  before  the  expiration 
twenty  years  when  the  action  was  com-  of  twenty  years  from  the  time  when  the 
menced.  Upon  the  trial  it  was  the  con-  debt  became  due ;  that  the  lapse  of  six 
tention  of  defendant's  counsel  that  from  years  is  not  conclusive  evidence  that  the 
the  Iflpse  of  time  the  note  must  be  pre-  mortgage  has  been  paid,  and  that  the  pro- 
Bumed  to  have  been  paid,  and  on  that  vision  of  the  statute  of  limitations  mak- 
ground  the  court  nonsuited  the  plaintiff,  ing  the  lapse  of  six  years  a  bar  in  such 
The  Supreme  Court  upon  review  held,  that  case,  is  in  terms  confined  to  an  action 
the  evidence  as  to  payment  ought  to  have  upon  the  note,  and  does  not  operate  to 
been  submitted  to  the  jury,  and  nothing  defeat  a  remedy  on  the  mortgage.  There, 
else  was  decided.  It  was,  in  fact,  held  as  here,  there  was  no  covenant  to  pay  in 
that  payment  of  note  was  the  only  defence  the  mortgage,  and  the  mortgage  was  col- 
to  the  action,  but  the  jury  writing  the  lateral  to  the  note.  In  Mayor,  &c.  v. 
opinion  expressed  what  must  be  conceded  Colgate,  12  N.  Y.  140,  it  was  held  that 
to  be  erroneous  views  as  to  the  presump-  the  lien  of  an  assessment  which  was  to  be 
tlon  of  payment  furnished  by  the  statute  regarded  in  effect  as  a  mortgage,  could  be 
of  limitations.  He  appeared  to  be  of  the  enforced  after  the  statute  of  limitations 
opinion  that  after  six  years  there  was  a  would  have  barred  a  common-law  action 
statutory  prenumption  of  payment,  not  a  against  the  person  liable  to  pay  the  same 
presumption  of  law,  but  a  presumption  of  for  the  recovery  thereof.  In  Morey  v. 
fact  from  which,  with  other  evidence.  Farmers*  Loan  &  Trust  Co.,  14  N.  Y.  302, 
the  jury  might  infer  payment.  In  an  action  by  the  vendee  for  the  specific 
Heyer  v.  Pruyn,  7  Paipre,  465,  the  Chan-  performance  of  a  contract  under  seal  to 
cellor  said  that  the  intimation  of  an  opin-  convey  Innd,  on  payment  of  the  purchase- 
ion  by  Justice  Scthkrland  in  Jackson  money,  it  was  held  that  the  presumption 
V.  Sackett,  '*  That  a  mortgage  to  secure  a  arising  from  the  lapse  of  twenty  years 
simple  contract  debt  was  presumed  to  be  after  the  money  became  due  was  not  suf- 
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held  that  a  promise  renewed  within  six  years,  if  not  upon  a  new  con- 
sideration, would  not  be  binding.^  But  it  is  now  well  settled  that  a 

ficient  evidence  of  payment  to  entitle  the  119,  Mk.  Justice  Swayne,  in  writing  the 
plaintiff  to  the  relief  demanded.  To  the  opinion,  recognizes  the  rule  above  stated 
same  effect  is  Lawrence  v.  Bull  in  the  same  as  follows:  "  That  the  remedy  upon  the 
volume  at  page  477.  In  Borst  v.  Corey,  bond,  note,  or  simple  contract  for  the 
15  N.  Y.  505,  it  was  held  that  an  action  purchase-money  is  barred  in  cases  like 
to  enforce  the  equitable  lien  for  the  pur-  this,  in  nowise  affects  the  right  to  pro- 
chase-money  of  land,  was  barred  by  the  ceed  in  equity  against  the  land."  Hardin 
lapse  of  six  years  after  the  debt  accrued,  v.  Boyd,  118  U.  S.  756,  was  a  bill  in 
The  reasoning  by  which  the  result  was  equity  to  set  aside  a  conveyance  of  lands, 
reached  in  that  case  is  not  altogether  satis-  or  in  the  alternative  for  the  payment  of 
factory,  and  yet  that  decision  is  not  in  the  purchase-money,  and  to  make  it  a  lien 
conflict  with  the  views  we  now  entertain,  on  the  lands;  and  it  was  held  that,  al- 
The  Judge  there  writing  the  opinion  said  :  though  the  debt  for  unpaid  purchase- 
"The  equitable  lien  (for  the  purchase-  money  was  barred  by  limitation  under  the 
money)  is  neither  created  nor  evidenced  local  law.  the  lien  therefor  on  the  land 
by  deed,  but  arises  by  operation  of  law,  was  not  barred.  In  Coldcleugh  v.  John- 
and  is  of  no  higher  nature  than  the  debt  son,  84  Ark.  812,  the  Supreme  Court 
which  it  secures."  He  distinguished  that  said:  **The  debt  itself  would  appear  to 
case  from  one  like  this  as  follows:  *'It  be  barred  in  1872,  and  no  action  could  be 
has,  however,  been  held  that  when  a  brought  at  law ;  but  the  bar  of  the  debt 
mortgage  was  given  to  secure  the  payment  does  not  necessarily  preclude  a  mortgagee  or 
of  a  simple  contract  debt,  the  statute  vendee  retaining  the  title  from  proceeding 
limiting  the  time  for  commencing  actions  in  rem  in  a  court  of  equit)^  to  enforce  his 
for  the  recovery  of  such  debt,  was  no  bar  specific  lien  upon  the  land  itself."  The 
to  an  action  to  enforce  the  mortgage,"  and  case  of  Thayer  v.  Mann,  19  Pick.  685,  is 
he  cited  among  other  cases  Heyer  v.  precisely  in  point.  There  is  the  case  of 
Pruyn.  He  said  further:  "There  is  a  a  mortgage  of  real  estate  to  secure  the 
material  distinction  between  a  mortgage  payment  of  a  promissory  note;  it  was  held 
and  the  equitable  lien  for  the  purchase  that  although  the  note  was  barred  by  the 
price  of  land  given  by  law,  and  also  be-  statute  of  limitations,  yet,  because  it 
tween  an  action  to  foreclose  a  mortgage,  had  not  been  paid  the  mortgagee  had  his 
and  one  to  enforce  a  lien.  The  action  to  remedy  upon  the  mortgage.  In  Hancock 
foreclose  a  mortgage  is  brought  upon  an  v,  Franklin  Ins.  Co.,  114  Mass.  155,  there 
instrument  under  seal,  which  acknowl-  was  a  pledge  of  property  to  secure  a  note, 
edges  the  existence  of  the  debt  to  secure  and  it  was  held  that  the  pledgor  might 
which  the  mortgage  is  given;  and  by  avail  himself  of  the  statute  of  limita- 
reason  of  the  seal,  the  debt  is  not  pre-  tions  as  a  defence  to  a  suit  upon  the  note, 
sumed  to  have  been  paid  until  the  expira-  but  that  the  statute  affected  merely  the 
tion  of  twenty  years  after  it  became  due  remedy  on  the  note  and  did  not  defeat  the 
and  payable.  In  Johnson  v.  Albany  ft  lien  of  the  pledgee  upon  the  property 
Susquehanna  R.  R.  Co.,  iupra,  the  action  pledged.  In  Hannan  v,  Hannan,  123 
was  to  compel  defendant  to  issue  its  cer-  Mass.  441,  in  an  action  to  foreclose  a 
tificate  for  stock  subscribed  for  after  an  mortgage  given  to  secure  a  note,  it  was 
action  to  compel  the  subscriber  to  pay  for  held  that  the  question  in  such  a  case 
the  stock  had  been  defeated  on  the  ground  whether  anything  is  due  upon  the  note 
that  the  action  was  barred  by  the  statute  must  be  conducted  in  nearly  the  same 
of  limitations ;  and  it  was  held,  that  the  way,  and  depended  mainly  upon  the  same 
plaintiff,  notwithstanding  the  statutory  evidence  as  if  the  note  were  in  suit,  and 
bar,  could  recover  only  upon  proof  of  actual  that  in  such  an  action  the  defendant  may 
payment   In  Lewis  v.  Hawkins,  28  Wall,  show  the  same  matters  in  defence  against 

1  2  Vent.  152. 
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promise  of  payment^  or  an  unqualified  acknowledgnient  of  the  debt  as 
Btill  due  and  unpaid,  will»  if  made  within  the  six  years  before  action 
is  brought,  although  the  debt  was  contracted  long  before,  deprive  the 
defendant  of  the  benefit  of  the  statute.  And  a  promise  to  pay  a 
debt  barred  by  the  statute  is  suflScient  without  any  new  consideration. 
The  original  debt  is  a  suflScient  consideration,  and  the  new  promise 
revives  the  old  debt  instead  of  creating  a  new  one.^ 


the  mortgage,  ezoept  only  the  etotate  of  ^  Shackleford  v.  DougkM,  31  Mies.  95 ; 

limitations,  that  he  could  against  the  note.  Harlan  v.  Bemie,  22  Ark.  217 ;  Illsley  v. 

In  Shaw  v.  Silloway,  145  Mass.   50S,  Jewett,  a  Met.  (Maes.)  430;  Newlin  o. 

it  was  said:  "  If  there  is  an  actual  pledge  Duncan,  1  Harr.  (Del.)  20i ;  Kimmell  o. 

and  the  debt  becomes  barred,  this  does  Schwartz^  I  111.  810.     Letters  written  by 

not  give  the  debtor  a  right  to  reclaim  the  a  debtor  to  bis  in^editor,  acknowledging  an 

pledged  property.    The  debt  is  not  ex-  indebtedness  but  declaring  his  inability  to 

tinguished,  the  statute  only  takes  away  pay  it,  are  sufBcient  to  repeal  the  statute, 

the   remedy.      In   case   of  an    ordinaiy  Bloom  v.  Kern,  80  La.  An.  part  2, 1263. 

mortgage  of  real  or  personal   property,  So  an  acknowledgment  of  a  debt  by  a 

the  security  is  not  lost,  though  the  debt  testator,  by  a  schedule  prepared  at  the 

be  barred."    In  Joy  v,  Adams,  26  Me.  time  of  making  his  will,  if  made  within 

830|  it  was  held  that  the  mortgagor  could  the  period  prescribed  by  statute  before 

not  defeat  the  right  of  the  nwrtgagee  to  action  brought,  is  sufficient    Rogers  v. 

foreclose  his  mortgsge  by  showing  merely  Southern,  4  Baz.  (Tenn. )  67.    See  also 

the  notes  to  which  the  mortgage  security  Scorel  o.  Gill,  30  La.  An.  part  2,  1207 ; 

was  collateral  had  become  barred  by  the  Finkbone*8  Appeal,  86   Penn.   St.    863. 

statute  of  limitations.     In  Belknap   v.  But  see  Canton  Female  Academy  v.  6il- 

Gleason,  11  Conn.  160,  it  was  held  that  man,  55  Miss.  148,  where  a  letter  in  these 

the  statutes  of  limitations  being  statutes  words  was  held  insufficient :   "  It  would 

of  repose,  suspend  the  remedy,  but  do  not  suit  my  conyenience  to  execute  my  note 

cancel  the  debts;  that  though  such  stat-  for  the  balance  due  you  for  rent,  pay- 

utes  are  equally  available  as  a  defence  at  able  Jan.  1«  1877."    In  Oliver  v.  Gray, 

law  and  in  equity,  yet  where  there  are  1  H.  ft  G.  (Md.)  204,  the  effect  of  an 

two   securities  for  the  same  debt,    one  acknowledgment  upon  the  debt  is  ably 

of  which   is    barred    by   the  .  statutes,  discussed  by  Buchanan,  J.    He  said : 

and    the   other   not,   the  creditor,   not-  "  The  only  difference  betwew  the  act  of 

withstanding  he  has  lost  his  remedy  at  limitations  in  this  State  and  the  statute 

law   on   the    former,  may  pursue  it  in  of  James  is,  that  here  the  limitation  is  but 

equity  on  the  latter;  and  that  where  the  three  years ;  and  in  this  State  the  rule  pre^ 

security  for  a  debt  Is  §,  lien  on  property,  vailing  in  England,  that  an  acknowledge 

personal  or  real,  that  lien  is  not  impaired  ment  of  the  debt  by  the  defendant  within 

because  the  debt  is  barred  by  such  stat-  the  time  prescribed  for  bringing  the  suit 

utes.    In  the  case  of  Ballon  v.  Taylor,  is  sufficient  to  take  the  case  out  of  the 

14  R.  I.  277,  it  was  held,  that  the  remedy  statute,  has  been  adopted.    In  Barney  0. 

on  a  mortgage  is  not  lost  because  a  per-  Smith,  i  H.  &  J.  (Md.)  485,  the  venerable 

sonal  action   on   the   mortgage   note   is  man  who  then  presided  (JunoB  C9A3E), 

barred   by  the    statute    of    limitations,  said:  '  The  act  of  limitations  does  not  oper- 

In  Spears  v.   Hartley,   8  Espinasse,  81,  ate  to  extinguish  the  debt,  but  to  bar  the 

Lord  Eldon  held,    "  That  a  wharfinger  remedy.    The  act  of  limitations  proceeds 

who  had  a  lien  on  a  log  of  mahogany  could  upon  the  principle,  that  from  length  of 

hold  the  log  until  his  demand  was  satis-  time  a  presumptioa  is  created  that  the 

fied,  although  the  demaiid  was  barred  by  debt  has  been  paid,  and  the  debtor  is  de- 

the  statute  of  limitations ;  and  Higgins  v.  prived  of  his  proof  by  the  death  of  his 

Scott,  2  B.&  Ad.413,  is  to  the  same  effect.'*  witnesses  or  the  loss  of  receipts.    It  is 
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Sec.  6^.   Aoknowlede;ments  apply  only  to  AsBampsit.     Theory  on 
which  founded. -^  The  doctrine  relating  to  acknowledgments  applies 

the  design  of  the  act  of  limitations  to  pro-  only,  and  not  as  extingaishing  the  debt, 
tect  and  shield  debtors  in  such  a  sitoation;  and  feelifg  the  necessity  for  a  more  definite 
and  consistent  with  this  principle  and  this  and  certain  understanding  of  the  effect  of 
view  the  decisions  have  been  made^  that  the  adopted  construction  than  can  easily 
the  acknowledgment  or  admission  of  the  be  collected  from  poilicular  cases,  we  will 
debt  will  take  the  case  out  of  the  act  of  endeavor  not  to  reconcile  the  various  de- 
limitations ;  because,  if  the  money  is  still  dsions  that  are  to  be  found  in  the  books 
due  and  owing,  the  defendant  has  not  on  this  subject,  but  to  lay  down  some  gen- 
suffered  from  the  lapse  of  time,  nor  has  eral  rules  for  the  practical  application  of 
any  inconvenience  resulted  to  him  there-  the  principles  they  establish,  that  the  act 
from.'  And  again,  in  another  part  of  his  does  not  extinguish  the  debt,  but  only 
opinion,  he  says:  'The  acknowledgment  bars  the  remedy,  and  that  an  acknowledg- 
to  the  surviving  partner  saves  and  pre-  ment  by  the  defendant  of  the  debt,  or  a 
serves  the  remedy  in  the  survivor,  and  promise  to  pay  it  within  the  time  pre- 
avoids  the  bar  by  the  act  oi  limitations,  scribed,  is  sufficient  to  revive  the  action. 
It  does  not  create  a  new  assumpsit,  but  is  *'  1st,  then,  the  suit  is  to  be  brought  on 
a  saving  of  the  remedy  on  the  original  the  original  cause  of  action,  and  not  on 
promise.'  We,  therefore,  are  not  called  the  new  promise  on  acknowledgment. 
Upon  now  for  the  first  time  to  give  a  con-  which  only  has  the  effect  to  restore  the 
<truction  to  that  act;  that  task  has  been  remedy;  which  is  not  only  according  to 
performed  by  others,  at  whose  hands  we  the  common  practice,  but  is  directly  and 
have  rsceived  it,  with  their  interpretation  strongly  asserted  in  Barney  v.  Smith. 
of  it,  from  which,  if  we  were  disposed  to  ''2d.  It  need  not  be  absolute  and  uncon- 
do  so,  we  should  not  feel  ourselves  at  ditional,  but  a  conditional  promise  is  suffi- 
liberty  to  depart.  dent;  and  in  such  case  it  is  incumbent  on 

"  Perhaps  it  would  have  been  better,  if,  the  plaintiff  to  show  at  the  trial  either  a 

instead  of  endeavoring  to  rescue  particular  performance  of  the  condition,  or  a  readi- 

cases  out  of  its  operation,  the  letter  of  the  ness  to  perfonn  it,  as  if  the  words  be, '  prove 

statute  had  been  strictly  adhered  to;  if  your  debt,  and  I  will  pay  you,'  which  is  an 

the  original  debt  had  always  been  consid-  express  promise  to  pay,  on  condition  that 

ered  as  extinguished,  and  the  moral  obliga-  the  debt  is  proved.    Heyling  v.  Hastings, 

tion  treated  as  a  sufficient  consideration  1  Ld.  Raym.  889 ;  Trueman  v.  Fentou,  2 

for  an  express  promise  to  pay,  on  which  to  Cowp.  548 ;  Davies  v.  Smith,  4  Esp.  36; 

found  an  action.    But  according  to  all  the  Loweth  v,  Fotheigill,  4  Camp.  186;  Bush 

cases  (for  in  this  at  least  they  agree),  the  v,  Barnard,  8  Johns.  (N.  Y.)  407.     These 

debt  is  considered  as  not  extinguiflied,  cases  furnish  different  examples  of  con- 

and  the  defendant  can  only  avail  himself  ditional  promises  to  pay,  each  of  which 

of  the  statute  in  £ngUnd,   and  act  of  was  held  sufficient  to  take  the  case  out  of 

assembly  here,  by  pleading  it ;  which,  if  the  statute. 

he  omits  to  do,  it  is  held  to  be  a  waiver  of  *'  8d.  An  acknowledgment  to  take  the 

its  benefit,  and  the  plaintiff  may  recover  case  out  of  the  act  of  limitations  must  be 

on  the  general   issue,   though  the  debt  of  a  present  subsisting  debt,   unaccom- 

should  appear  by  the  declaration  to  be  of  no  panied  by  any  qualification  or  declarations, 

longer  standing  than  the  limited  period,  -which,  if  true,  would  exempt  the  defend- 

This  settled  construction  has  produced  all  ant  from  a  moral  obligation  to  pay  ;  for 

the   difficulties  and   discrepancies   com-  the  law  will  not  raise  an  assumpsit,  or 

plained  of;  but  it  is  a  construction  which  imply  a  promise  to  pay  what  in  equity 

is  not  now  to  be  shaken  by  us;  nor,  on  the  and  good  conscience  a  man  is  not  bound 

other  hand,  should  its  operation  be  ex-  to  pay.    As  if  the  defendant  admits  the 

tended  further  than  it  has  already  gone.  debt,  but  at  the  same  time  resists  the  pay- 

"  Taking  the  act  of  limitations,  then,  as  ment  of  it  by  alleging  that  he  has  a  set-off 

we  find  it,  operating  u^mu  the  remedy  against  it,  and  that  the  plaintiff  owes  him 
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only  to  cases  founded  upon  assumpsit,  and  has  no  application  where 
the  action  does  not  rest  upon  a  promise.    An  e:(pr^s8  promise  to  pay  a 

more  money,  which  virtaally  amounts  to  possible  it  had  been  discharged  in  any 
a  denial  of  his  liability,  and  a  yefusal  to  other  mode.  There  the  court  have  said, 
pay  any  part  of  it  on  grounds  furnishing  if  the  plaintiff  can  disprove  that  mode  he 
a  sufficient  moml  excuse  for  not  paying  it,  lets  himself  in  to  recover,  by  striking  from 
the  "acknowledgment  is  not  sufficient  to  under  the  defendant  the  only  ground  on 
remove  the  statute  bar.  And,  indeed,  which  he  professes  to  rely.*  But  after- 
taking  the  whole  of  the  acknowledgment  wards,  in  Beale  v.  Kind,  4  B.  &  Aid.  S71» 
together  (which  must  always  be  done),  if  Justice  Batley,  after  reciting  the  words 
it  is  in  effect  equivalent  to  a  declaration  of  Chief  Justice  Gibbs,  says:  'I  cer- 
that  the  debt  is  discharged,  it  is  not  suf-  tainly  am  not  aware  of  the  cases  to  which 
ficient  to  raise  the  necessary  new  promise,  my  Lorb  Chief  Justice  Gibbs  refers  to 
14'  it  were  otherwise,  and  the  plaintiff  was  support  that  position.'  Thus  strongly 
p<^nnitted  to  avail  himself  of  the  acknowl-  questioning  the  soundness  of  the  proposi- 
edgment  of  the  debt,  and*  to  reject  the  tion,  to  which  (seeing  the  inroads  that  have 
qualification,  injustice  would  always  be  already  been  made  upon  the  statute,  which, 
done  where  the  set-off,  claimed  by  the  de-  we  are  not  disposed  to  push  any  farther, 
fendant,  should  be  itself  barred  by  the  act,  and  no  such  decision  having  been  made 
or  he  should  be  in  want  of  testimony  by  this  court)  we  are  not  prepared  to  yield 
sufficient  to  support  it.  Or,  if  ho  admits  our  assent;  but  think  that  every  acknowl- 
the  receipt  of  money,  and  that  it  has  not  edgment  of  a  debt,  which  is  offered  to  take 
bt'.en  paid,  but  claims  it  as  a  gift ;  which,  a  case  out  of  the  act  of  limitations,  must 
if  true,  would  exempt  him  from  any  liabil-  be  taken  altogether,  and  that  no  evidence 
ity  to  pay.  Or  if,  on  being  called  upon,  can  be  received  to  turn  a  denial  of  the 
the  party  says  he  has  paid  the  debt,  and  existence  of  the  debt  into  an  acknowledge 
will  furnish  the  receipt,  but  fails  to  do  so,  ment  of  a  subsisting  liability,  by  proving 
this  will  not  be  sufficient  to  charge  him;  that  he  was  mistaken  in  supposing  it  to 
but  is  the  very  case  intended  to  be  pro-  have  been  paid;  which  would  be  to  take 
vided  for  by  the  act,  the  case  of  a  man  a  case  out  of  the  act  of  limitations  by 
who  is  supposed  to  have  lost  his  evidence  other  proof  than  the  acknowledgment  of 
of  payment.  the  party,  for  in  such  a  case  lie  manifestly 

"4th.  What  kind  of  promise  or  acknowl-  not  only  does  not  intend  to  acknowledge 
edgment  is  sufficient  to  take  a  case  out  of  a  present  subsisting  debt,  but  in  fact  denies 
the  act  of  limitations  is  for  the  court  to  it,  and  there  is  nothing  to  carry,  or  on 
decide ;  and  the  evidence  offered  to  prove  which  the  law  can  raise  an  implied  as- 
such  promise  or  acknowledgment  is  proper  sumpsit  The  declai^tions  of  the  defend- 
to  be  submitted  to  the  jury,  as  in  other  ant  are  the  plaintiff's  own  proof;  and  if  he 
cases,  under  the  direction  of  the  court  chooses  to  introduce  them,  he  must  be  con- 

"It  has  been  contended  in  this  case  that  tent  to  take  them  as  they  are,  and  cannot 
where  the  defendant  alleges  the  debt  to  be  permitted  to  disprove  them  by  other 
have  been  dischaiged,  and  refers  to  a  par-  evidence,,  in  order  to  mse  an  implied 
ticular  mode  of  dischai^,  the  plaintiff  promise,  or  to  furnish  evidence  of  a  prom- 
may  entitle  himself  to  recover  by  disprov-  ise  to  pay  a  debt  the  existence  of  which  is 
ing  the  mode  of  discharge  referred  to.  We  denied.  With  these  views  of  the  subject 
ai  e  aware  that  the  same  has  been  said  else-  we  do  not  think,  from  the  evidence  set  out 
wheiv.  In  Hellingst>.  Shaw,  7  Taunt  608,  in  the  record,  that  the  plaintiff  is  entitled 
Chief  Justice  Gibbs  said:  'Where  the  to  recover.  Whatever  might  have  been 
defendant  has  stated,  not  that  the  debt  the  effect  of  the  expressions  of  regret  by 
retnained  due,  but  that  it  was  discharged  the  defendant,  if  they  stood  alone,  *  Uiat 
by  a  particular  means,  to  which  he  has  the  plaintiff  had  been  excluded  from  the 
with  precision  referred  himself,  and  where  deed  of  trust,  and  had  not  been  allowed  to 
he  has  designated  the  time  and  mode  so  come  in  for  his  claim,'  l^e  declarations  al- 
strictly,  that  the  court  can  say  it  is  im-  ways  accompanying  them,    'that  he  did 
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bond  barred  by  statute  does  not  remove  the  statute  bar ;  but  it  is  held 
that  an  action  of  assumpsit  may  be  maintained  upon  such  promise,  and 
the  bond  may  be  given  in  evidence  as  the  consideration  of  the  promise.^ 
In  a  New  York  case,*  a  promise  to  pay  a  bond  barred  by  the  statute, 
evidenced  by  a  written  acknowledgment  thereon  within  twentj^  yeara,  was 
held  sufficient  to  rebut  the  presumption  of  payment  and  to  uphold  an 
action  on  the  bond ;  and  in  a  Missouri  case  *  it  was  held  that  a  part 
payment  of  a  bond  removed  the  statute  bar.  In  a  Kentucky  case  ^  it 
was  held  that  where  the  obligor  of  a  bond,  with  a  full  knowledge  of  his 
legal  rights,  admits  his  liability,  such  admission  removes  the  statute  bar, 
and  a  payment  of  interest  on  a  bond  before*  the  statute  has  run  thereon 
has  been  held  sufficient  to  suspend  the  statute.'  But  the  present  theory 
relative  to  acknowledgments,  part  payments,  &c.,  is  not  applicable  to 
specialties;  and  where  such  debts  are  within  the  statute  neither  an 
acknowledgment,  new  promise,  or  part  payment  can  operate  either  to 
suspend  the  operation  of  the  statute  or  remove  the  bar  when  it  has  once 
attached.  Upon  such  obligations  the  action  is  not,  and  in  the  nature 
of  things  cannot  be,  grounded  upon  a  promise,  but  must  be  either  in 
debt  or  covenant,  or  actions  in  effect  the  same ;  and  if  the  obligation  is 
in  anywise  changed  or  altered  by  parol  or  a  writing  not  under  seal, 
it  is  instantly  reduced  to  a  simple  contract ;  but  a  promise  to  pay,  or  an 
admission  of  liability  thereon,  does  not  produce  this  effect.  The  action 
still  remains  a  specialty  action,  and  it  is  difficult  to  understand  how  to 
a  plea  of  the  statute  a  new  promise  can  be  replied ;  and  in  Alabama  ^  it 
is  held  that  a  new  promise  will  not  revive  such  a  debt.  The  same  rule 
applies  to  all  specialty  debts,  or  debts  which  cannot  be  recovered  in  as- 
sumpsit. Thus  it  has  been  held,  and,  as  we  believe,  correctl}^,  that  the 
replication  to  a  plea  of  the  statute  of  a  new  promise  is  not  good  in  an 


not  consider  that  be  was  indebted  to  the 
plaintiff,  because  he  bad  it  in  bis  power  to 
baTe  saved  himself  with  the  securities  re- 
ceived from  William  Taylor,  and  ougbt 
not,  therefore,  to  bave  looked  to  bim  for 
the  money,*  sufficiently  show  that  it  never 
was  bis  intention  to  acknowledge  the  claim 
of  the  plaintiff  as  a  subsisting  debt  due  by 
bim,  but,  on  the  contrary,  taken  together, 
amounted  to  a  denial  of  any  existing  lia- 
bility on  bim  to  pay,  and  for  reason,  which, 
if  true,  furnished  a  real  objection  and  suffi- 
cient excuse  for  not  paying  it.  For  if  the 
plaintiff  bad  in  bis  bands  securities  with 
which  be  should  and  might  bave  covered 
bis  claim,  but  from  negligence  or  misappli- 
cation of  the  funds  did  not  do  so,  be  should 
not  now  look  to  the  defendant  for  it,  nor 
can  be.be  permitted,  by  evidence  of  the 
insufficiency  of  those  securities,  to  convert 


the  defendant's  denial  of  his  liability  into 
an  acknowledgment  of  a  present  subsisting 
debt" 

From  the  foregoing  opinion  I  have 
stricken  out  all  the  propositions  from  three 
to  ten,  because  they  do  not  state  the  law 
as  it  now  exists,  otherwise  it  is  a  good  ex- 
position of  tbe  law  upon  the  subject. 

1  Young  t?.  Mackall,  8  Md.  Cb.  Dec. 
898. 

«  Carll  V,  Hart,  16  Barb.  (N.  Y.)  565. 

•  Vernon  County  v,  Stewart,  64  Mo. 
408. 

•  Tillett  V.  Com.,  9  B.  Mon.  (Ky.) 
488. 

B  Banning  on  Limitations,  80 ;  Craige 
V.  Callaway,  12  Miss.  94  ;  Armistead  v. 
Brooks,  18  Ark.  521 ;  Hartman  v.  Sharp, 
51  Mo.  20. 

•  Crawford  v.  Childress,  1  Ala.  482. 
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action  apon  a  jodgment  of  a  court  of  record,  the  court  holding  that 
such  replications  were  only  applicable  in  actions  upon  promises.^  But 
in  New  York '  such  a  replication  to  an  action  on  a  justice's  judgment  was 
sustained ;  but  it  was  sustained  for  reasons  peculiar  to  that  State,  and 
upon  a  line  of  reasoning  that  will  hardly  commend  it  as  an  authority. 
But  where  the  statute,  as  is  the  case  in  some  of  the  States,  expressly 
provides  that  part  payment,  d^c,  shall  remove  the  bar  as  to  this  class  of 
claims  to  the  extent  so  provided,  effect  must  be  given  thereto ;  and, 
as  will  be  seen  hereafter,  where  this  class  of  claims  are  left  to  the  oper-  ; 
ation  of  the  presumption  of  payment  and  satisfaction  aiising  from  the  . 
lapse  of  time,  a  payment,  or  acknowledgment  even,  overcomes  this  pre- 
sumption, aud  gives  it  a  new  period  of  life.  If  the  gist  of  an  action  is  the 
injury  committed  by  the  defendant,  and  the  right  of  action  is  once  barred 
by  the  statute,  it  is  impossible  to  revive  it  by  an  acknowledgment  that 
the  defendant  committed  the  injury,  or  of  an  indebtedness  resulting 
therefrom ; '  and  in  the  case  of  torts  no  acknowledgment  can,  upon 
any  principle,  suffice  to  avoid  the  statute.^ 

^  Taylor  v,  Spicey,  11  Ired  (N.  C.)  L.  omiasion  of  bis  clerk,  and  that  ha,  the  de- 

427  ;  Niblack  v.  Goodman,  67  Ind.  174.  fendant,  was  responsible.    The  statute  of 

*  Carshore  v.  Hayek,  6  Barb.  (N.  Y.)  limitations  having  been  pleaded,  it  was 
588.  held  that  upon  this  form  of  declaration  the 

'  Brand  v.  Longstreet,  4  K.  J.  L.  826;  plaintiff  was  not  entitled  to  recover ;  and 

Avant  V,  Sweet,  1  Brev.  (S.  C.)  228.     In  held,  also,  that  upon  this  record  such  an 

Galligher  v,  Hollingsworth,  8  H.  &  McH.  acknowledgment  was  not  sufficient  to  take 

<Md.)  122,  a  promise  after  the  statute  had  the  case  out  of  the  statute.   Short  v.  Mc- 

run  was  held  not  sufficient  to  take  a  case  Garthy,  8  B.  &  Aid.  626.     In  another  case 

out  of  the  statute  against  a  carrier  for  a  the  declaration  stated  that  the  defendant, 

loss  of  goods,  AS  it  was  founded  upon  a  on  consideration,  &c.,  promised  to  invest 

tort.  Ott  V.  Whitworth,  8  Humph.  (Tenn.)  the  plaintiff's  money  on  good  security  ;  but 

494 ;    Oothout  v.   Thompson,   20  Johns,  that  he  invested  it  on  bad  security.    The 

(N.  Y.)  278  ;  Hurst  v.  Parkei*,  1  B.  &  Aid.  defendant  pleaded  the  general  issue  and 

92.  statute  of  limitations;  replication^  that  de^ 

*  Where  the  plaintiff  has  the  right  to  fendant  promised  as  above  within  six  years ; 
waive  the  tort  and  proceed  in  assumpsit,  proof,  that  within  that  time  the  defendant 
the  rule  stated  in  the  text  does  not  apply,  acknowledged  the  security  to  be  bad,  and 
especially  if  the  plaintiff  makes  his  elec-  promised  that  plaintiff  should  be  paid, 
tion  before  the  statute  has  run.  Morton  v.  Held,  that  the  plaintiff  could  not  recover, 
Ghandler,  8  Me.  9.  In  an  action  of  as-  the  declaration  stating  no  debt  to  which 
sumpsit,  the  declaration  stated  as  a  breach,  the  subsequent  promise  could  be  applied, 
that  the  defendant  did  not  diligently  and  Dallas,  C.  J.,  said:  **To  revive  a  debt 
sufficiently  make  a  search  at  the  Bank  of  by  promise,  and  take  a  case  out  of  the 
Enghind,  to  ascertain  whether  certain  stock  statute,  there  must  be  an  antecedent  debt, 
was  standing  in  the  name  of  certain  per-  and  if  a  promise  should  be  made,  when 
sons,  the  defendant  having  been  employed  there  is  no  antecedent  debt,  it  would  be 
as  an  attorney  so  to  do.  The  omission  to  necessary  to  frame  a  special  declaration  on 
search  took  place  more  than  six  years  be-  8uch  a  promise,"  Whitehead  v,  Howard,  2 
fore  action  brought,  although  it  was  not  B.  k  B.  872.  An  assumpsit  after  three 
discovered  by  the  plaintiff  until  within  six  years  is  not  stdficient  to  take  a  case  out  of 
years.  On  the  discovery  being  made,  the  the  statute  of  limitations  against  a  carrier, 
defendant  said  that  it  was  owing  to  the  it  being  founded  on  a  tort.   Galligher  <v 
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Thus,  in  the  case  last  cited  in  the  preceding  note,  a  promise  to  make 
compensation  for  a  trespass  committed  in  illegally  taking  away  coals  in  a 
coal-mine,  was  held  not  sufficient  to  revive  the  cause  of  action.^  This 
doctrine,  together  with  the  present  received  doctrine  as  to  the  theory  of 
acknowledgments,  namely,  that  an  acknowledgment,  to  be  efTectual, 
must  amount  to  a  fresh  promise  to  pay,  is  well  shown  in  the  judgment 
of  Tentebden,  C.  J.,  in  an  English  case,^  in  which  he  said:  ^^It  is 
onh'  in  actions  of  assumpsit  that  an  acknowledgment  can  be  held  an 
answer ;  and  when,  in  the  case  of  Hurst  v.  Parker,  it  was  decided  to  be- 
inapplicable  to  actions  of  trespass,  Lord  Ellenborough  gave  what  ap- 
pears to  be  the  true  reason,  that  in  assumpsit  *•  an  acknowledgment  of 
the  debt  is  evidence  of  a  fresh  promise,'  and  that  promise  is  considered 
as  one  of  the  promises  laid  in  the  declaration,  and  one  of  the  causes, 
of  action  which  the  declaration  states.'    If  acknowledgment  had  the- 

Hollingsworthy  8  H.  &  McH.  (Md.)  122.  (and  special  pleading  has  heen  aptly  com«- 
To  an  action  on  the  case  for  a  deceit  in  the  pared  to  logic),  it  is  impossible  to  say  that 
sale  of  a  negress,  the  defendant  pleaded  a  confession  of  a  tort  is  a  re-perpetration 
not  guilty  within  six  years,  on  which  issue  of  it ;  and,  unless  it  is,  the  fact  asserted  in 
was  joined.  Spencer,  C.  J.,  said  :  "The  the  replication,  that  the  tort  was  commit- 
question  then  is,  whether,  if  we  consider  ted  within  six  years  is  not  ■  made  out  by  a 
tlie  defendant  as  admitting  the  fraud,  confession  that  the  tort  was  committed 
within  six  years,  and  declaring  he  was  more  than  six  years  before.  Oothout  v, 
wiUlng  to  do  what  was  right,  such  admis-  Thompson,  20  Johns.  (N.  Y.)  278.  In  the 
sion  and  declaration  can  take  the  case  out  case  of  Hurst  v.  Pnrker,  1  B.  &  Aid.  92, 
of  the  operation  of  the  statute.  The  plea  which  was  an  action  of  trespass  of  break- 
was  that  the  defendant  was  not  guilty  ing  and  entering  coal-mines  and  taking 
within  six  years ;  the  replication  is,  that  away  coals,  the  defendant  pleaded  actio- 
he  was  guil^  within  six  years  next  before  nati  aeerevit  infra  sex  annos  ;  to  which  the 
the  commencement  of  the  suit.  Now,  it  plaintiff  repUed  in  the  affirmative.  At  the 
is  inconceivable  how  an  admission  of  the  trial  no  evidence  was  given  to  show  that 
fraud  within  six  years  can  render  the  the  trespass  was  actually  committed  within 
party  guilty  of  committing  it  anew.  It  six  years.  Held,  tliat  evidence  of  a  prom- 
was  consummated  when  the  sale  took  place,  ise  to  make  compensation,  made  by  the 
and  any  subsequent  confession  relates  back  defendant  within  six  years  before  the  corn- 
to  that  period.  The  confession  of  the  fact  mencement  of  the  action,  and  when  he- 
does  not  prove  a  new  fraud,  but  the  first  was  threatened  with  an  action  for  taking, 
and  original  one.  The  plaintiff,  in  his  rep-  away  coals,  was  not  sufficient  support 
lication,  has  undertaken  to  prove  that  the  to  this  issue  ;  because  the  plaintiff  was 
defendant  was  guilty  within  the  six  years,  boimd  to  prove  the  affirmative,  that  he  had 
Proving  that  he  had  acknowledged  the  a  good  cause  of  action  within  six  years  be- 
fant  within  six  years  is  no  proof  that  fore  the  commencement  of  the  suit,  and„ 
the  act  was  done  within  six  years,  and  as  the  action  was  predicated  in  tort,  it 
it  docs  not  support  the^ssue.  A  case  of  could  not  be  sustained  by  mere  proof  of  a 
this  kind  does  not  stand  upon  the  same  promise  to  compensate  for  it.  But  if  the^ 
principle  as  the  acknowledgment  of  a  debt  action  had  been  predicated  upon  the  prom* 
within  six  years.  There,  the  acknowledg-  ise,  the  rule  would  have  been  otherwise." 
ment  is  evidence  of  a  new  promise  ;  here,  ^  Hurst  v,  Parker,  1  B.  &  Aid.  02. 
it  is  not  evidence  of  a  new  trespass,  and  ^  Tanner  v.  Smart,  6  B.  ft  C.  608, 
therefore  there  is  no  analogy  between  the  605. 

two  cases.  This  view  of  the  case  satisfies  me         '  In  Little  v.  Blunt,  9  Pick.  (Mass.) 

that  without  inverting  all  the  rules  of  logic  488,  what  may  be  regarded  as  the  correct 
VOL.  I.  — 12 
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effect  which  the  cases  in  the  plaintiff's  favor  attribute  to  it,  one  would 
have  expected  that  the  replication  to  a  plea  of  the  statute  could  have 
pleaded  the  acknowledgment  in  terms,  and  relied  upon  it  as  a  bar  to  the 
statute,  whereas  the  customary  replication,  ever  since  the  statute,  to  let 
in  evidence  of  acknowledgment,  is  that  the  cause  of  action  accrued  or  the 
defendant  made  the  promise  within  six  years.  And  the  only  principle 
uix>n  which  it  can  be  held  to  be  an  answer  to  the  statute  is  this,  tiiat  an 
acknowledgment  is  evidence  of  a  new  promise,  and,  as  such,  creates  a 
new  cause  of  action,  and  supports  and  establishes  the  promises  which 
the  declaration  states.  Upon  this  principle,  wherever  the  acknowledg- 
ment supports  any  of  the  promises  in  the  declaration,  the  plaintiff  suc- 
ceeds ;  where  it  does  not  so  support  them  (though  it  ma}'  show  clearly 
that  the  debt  never  has  been  paid,  but  is  still  a  subsisting  debt),  the 
plaintiff  fails." 

Sec.  67.  Crucial  Test.  Rule  in  A'Conrt  v.  Cross.  —  A  crucial  test  at 
length  arose  in  the  case  of  A*Court  v.  Cross.^  In  that  case  the  defendant 
had  made  an  admission  in  the  following  terms :  ^^  I  know  that  I  owe 
the  money,  but  the  bill  I  gave  is  on  a  three-penny  stamp,  and  I  will 
never  pay  it."  The  decision  in  the  case,  which  was  in  favor  of  the  de- 
fendant, practically  overruled  a  large  course  of  intermediate  decisions, 
and  returned  to  something  nearly  approaching  the  strictness  of  the 
primitive  constraction  of  the  act.  Best,  C.  J.,  in  giving  judgment, 
remarked :  ^^  I  am  sorry  to  admit  that  the  courts  of  justice  have  been 
deservedly  censured  for  their  vacillating  decisions  on  the  21  James  I. 
c.  16.  Wlien  by  distinctions  and  refinement  which.  Lord  Mansfield 
says,  the  common  sense  of  mankind  cannot  keep  pace  with  any  branch 
of  the  law  is  brought  into  a  state  of  uncertain tj^,  the  evil  is  only  to  be 
remedied  by  going  back  to  the  statute."  However,  it  is  not  wholly 
correct  to  say  that  an  acknowledgment  revives  the  previous  debt.  It 
rather,  as  has  been  seen,  creates  a  new  debt  by  virtue  of  an  implied  prom* 
ise ;  yet  it  does  none  the  less  to  a  certain  extent  revive  the  previous  debt, 
so 'far  as  is  sufficient  to  make  it  a  good  consideration  for  the  new 
promise. 

The  present  doctrine  on  the  subject  was  explained  with  great  clear- 
ness by  WiGRAM,  V.  C,  in  a  leading  English  case,*  as  follows :  "The 
legal  effect  of  an  acknowledgment  of  a  debt  barred  by  the  statute  of 
limitations  is  that  of  a  promise  to  pay  the  old  debt,  and  for  this  pur- 
pose the  old  debt  is  a  consideration  in  law.  In  that  sense  and  for  that 
purpose  the  old  debt  may  be  said  to  be  revived.  It  is  revived  as  a  con- 
rule,  and  also  identical  with  that  stated  in  promise."  Baxter  v.  Penniman,  8  Mass. 
the  text,  was  held.  In  that  case  the  court  138;  Sullivan  v.  Halker,  15  id.  874;  Brown 
say  :  "A  new  promise  is  a  new  cause  of  v.  Anderson,  18  id.  201 ;  Oliver  v.  Gray, 
action,  but  the  plaintiff  may  declare  on  1  H.  &  G.  (Md.)  204  ;  Einne  v.  Schwartz, 
the  original  promise,  and  if  the  statute  is  1  111.  216. 
pleaded,  he  may  reply  the  new  promise.  ^  8  Bing.  829. 

He  need  not  declare  specially  on  the  new         ^  Phillips  v.  Phillips,  8  Hare,  281. 
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sideration  for  a  new  promise.  But  the  new  promise  and  not  the  old 
debt  is  the  measure  of  the  creditor's  right.  If  a  debtor  simply  acknowl- 
edges an  old  debt,  the  law  implies  from  that  simple  acknowledgment  a 
promise  to  pay  it,  for  which  promise  the  old  debt  is  a  sufficient  consid- 
eration. But  if  the  debtor  promises  to  pay  the  old  debt  when  he  is  able, 
or  by  instalments,  or  in  two  years,  or  out  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives  him." 

Sec.  68.  Present  Theory.  —  It  may  now  be  said  that  the  theory  of 
acknowledgment  is  settled  as  to  simple  contracts,  on  the  principle  that 
there  is  required  either  an  express  promise  to  pay  the  debt,  or  an  abso- 
lute admission  of  indebtedness  from  which  a  promise  to  pay  may  natu- 
rally be  inferred,^  which  new  promise  is  sufficiently  supported  by  the 

1  Smith  V.  Thome,  18  Q.  B.  184,  148;  87  Ala.  885 ;  Ash  v.  PattoD.  8  S.  &  R. 
Senseman  v.  Hershman,  82  Penn.  St.  83 ;  (Penn.)  800 ;  Yaw  v.  Kerr,  47  Penn.  St. 
Miller  v.  Baschone,  83  id.  856;  Wachter  r.  833;  Evans  v,  Carey,  29  Ala.  99;  Gaucher 
Albee,  80  111.  47;  Faison  v.  Bowden,  76  v,  Gondran,  20  La.  An.  156*;  Conover  v, 
N.  C.  425;  Carpenter  v.  State,  41  Wis.  3S;  Conover,  1  N.  J.  Eq.  408;  Waples  v,  Lay- 
Bell  V.  Crawford,  8  Gratt  (Va.)110;  Ross  ton,  8  Harr.  (Del.)  508  ;  Bangs  «.  Hall,  2 
V.  Ross,  20  Ala.  105  ;  Bryan  v.  Ware,  20  Pick.  (Mass. )  368;  Belles  v.  Belles,  12  N.  J. 
id.  687;  Ten  £yck«.  Wing,  1  Mich.  74;,  L.  839;  French  «.  Frazier,  7  J.  J.  Mar. 
Johnsonv.  Evans,8GiIl(Md.),  155;  Grant  (Ky.)  425;  Oliver  v.  Gray,  4  H.  &  G. 
v.  Ashley,  7  Ark.  762;  Bailey  «.  Crane,  2r  (Md.)  204  ;  Phelps  v.  Sleeper,  17  N.  H. 
Pick.  (Mass. )  823  ;  Mnmford  v.  Freeman,  832  ;  Hunter  v.  Kittredge,  41  Yt.  859  ; 
8  Met  (Mass.)  432.  Except  where  the  Steele  v.  Towne,  28  id.  771.  <' If,'*  said 
statnte  otherwise  provides,  an  express  Shaw,  C.  J.,  in  Sigoumey  v.  Dniry,  14 
promise  is  not  necessary,  Black  v.  Rey-  Pick.  (Mass.)  890,  '*more  than  six  years 
bold,  8  Harr.  (Del.)  528 ;  Lee  v.  Polk,  4  have  elapsed  since  the  making  of  the  orig- 
McCord  (S.  C. ),  215  ;  but  the  acknowledg*  inal  promise,  or  since  the  cause  of  action 
ment  must  be  so  explicit  as  to  be  equiva-  thereon  accmed,  it  must  appear  that  the 
lent  to  a  promise,  Fellows  v.  Guimarin,  defendant  has  made  a  new  promise  to  pay 
Dudley  (Ga.),  100;  Brewster  v.  Hardeman,  within  six  years.  Such  promise  may  be 
id.  138;  Bradie  v.  Johnson,  1  Sueed  express  or  implied,  and  a  jury  will  be  au- 
(Tenn. ),  464.  In  Bell  v.  Morrison,  1  Pet.  thorized  and  bound  to  infer  such  promise, 
(U.  S.)  851,  Story,  J.,  in  a  very  able  from  a  clear,  unconditional,  and  unqualified 
opinion,  gave  expression  to  what  may  be  admission  of  the  existence  of  the  debt,  at 
regarded  as  the  modem  rule,  to  the  effect  the  time  of  such  admission,  if  unaccom- 
that  an  acknowledgment,  in  order  to  repeal  panied  with  any  refusal  to  pay,  or  declaim- 
the  statute,  must  show  positively  that  the  tion  indicative  of  any  intention  to  insist 
debt  is  due,  either  wholly  or  in  part,  and  on  the  statute  of  limitations  as  a  bar." 
must  be  unqualified.  And  if  the  bar  is  This  language  necessarily  implies  that  the 
sought  to  be  renewed  by  a  new  promise,  most  unqualified  admission  of  the  exist- 
that  promise,  as  a  new  cause  of  action,  must  ence  of  a  debt  will  be  insufficient  to 
be  proved  in  a  clear  and  explicit  manner,  sustain  recovery,  if  accompanied  by  ex- 
and  be  unequivocal  and  determinate.  If  pressions  showing  an  intention  not  to  pay 
there  is  no  express  promise,  and  a  promise  it,  or  to  rely  on  the  statute  for  protection, 
is  to  be  raised  by  implication  of  law  from  The  same  rule  prevails  in  the  Supreme 
the  acknowledgment  of  the  party,  such  Court  of  the  United  States,  where  it  has 
acknowledgment  ought  to  contain  an  un-  been  repeatedly  determined  that  evidence 
qualified  and  direct  admission  of  a  previous  of  the  confessions  of  the  defendant  that 
subsisting  debt,  which  the  party  is  liable  the  debt  still  subsists,  will  not  render  him 
and  willing  to  pay.    Strickland  v.  Walker,  liable,  when  more  than  six  years  have 
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consideration  of  the  past  debt ;  ^  and  a  clear  admission  of  a  debt  being 
evidence,  if  unrebutted,  of  a  new  promise  to  pa}*  sufficient  to  avoid  the 

elapsed  since  the  caose  of  action  accrued,  the  party  is  willing  to  pay/'  and  that  if 

unless  they  are  unqualified  by  any  expres-  there  are  '*  accompanying  circumstances 

sions  inconsistent  with  an  intent  of  iMy-  which  repel  the  intention  to  pay,"  the 

luent.     This  doctrine  was  held  by  Mar-  plaintiff  cannot  recover. 

KHALL,  C.  J.,  in  Wetzell  v.  Bussard,  11  A  new  promise  is  held  necessary,  and 

Wheat.  (U.  S.)  315,  and  still  more  strongly  on  the  maxim,  easpressum  facU  cesaare  tad" 

kid  down  in  the  subsequent  case  of  Moore  tum^  the  fullest  acknowledgment  of  a  debt 

V.  Bank  of  Columbia,  6  Pet  (U.  8.)  92.  is  not  permitted  to  raise  a  legal  promise  of 

It  was  there  said,  that  to  take  a  case  out  payment,  when  accompanied  with  expres* 

of  the  statute,  "  where  there  is  no  express  sions  inconsistent  with  an  intention  to 

promise,  there  must  be  an  unqualified  and  revive  the  obligation  which  the  statute 

direct  admission  of  a  subsisting  debt  which  has  extinguished.     Fries  v.   Boisselet,  9 


^  Phillips  V.  Phillips,  3  Hare,  281.  An  an  acknowledgment  of  the  debt  or  of  soma 
acknowledgment  must  go  to  the  fact  that  debt;  as  if  the  debtor  says:  "I  vrill  pay, 
the  debt  is  still  due,  Clementson  v.  Wil-  if  the  demand  is  proved."  If  anything  ia 
liams,  8  Cranch  (U.  S.),  72;  and  in  addi-  added  which  negatives  a  promise  of  pay- 
tion  to  that,  there  must  be  either  an  meut,  or  an  acknowledgment  of  a  debt,  it 
express  promise  to  pay,  or  drcnmstances  must  be  consi<5ered  as  qualifying  every  ex* 
from  which  an  implied  promise  may  fairly  pression ;  as  if  A.  says  he  owes  the  debt, 
be  presumed,  Moore  v.  Bank  of  Columbia,  "but  will  not  pay  it,  and  will  avail  him* 
6  Pet.  (U.  S.)  86.  If  there  is  no  express  self  of  the  statute  of  limitations."  And  if 
promise,  but  a  promise  is  to  be  raised  by  the  promise  is  conditional,  the  remedy  ia 
implication  of  law  from  the  acknowledg-  not  revived  unless  the  condition  is  per- 
ment  of  the  party,  such  an  acknowledge  formed.  Read  v.  Wilkinson,  2  Wash, 
ment  ought  to  contain  an  unqualified  and  (U.  S.  C.  C.)  514.  An  action  n»y  be  re* 
direct  admission  of  a  previous  subsisting  vived,  after  the  statute  has  barred  it,  either 
debt,  which  the  party  is  liable  and  willing  by  a  clear  and  unconditional  acknowledg* 
to  pay.  If  there  are  accompanying  cireum-  ment  of  the  debt,  from  which  the  law  can 
stances  which  repel  the  presumption  of  a  imply  a  promise  to  pay,  or  by  a  conditional 
promise  or  an  intention  to  pay,  if  the  ex*  acknowledgment.  In  the  latter  case,  the 
pression  is  equivocal,  vague,  and  inde-  liability  attaches,  under  the  conditions, 
terminate,  leading  to  no  certain  conclusion,  Eampshall  v.  Goodman,  6  McLean  (U.  S.), 
but  at  best  to  probable  inference,  which  189.  Where  an  acknowledgment  of  a  debt 
mayaffectdifferent  minds  in  different  ways,  is  connected  with  any  condition  which 
they  ought  not  to  go  to  a  jury  as  evidence  of  shows  there  was  no  intention  to  pay  the 
a  new  promise  to  revive  the  original  cause  debt,  it  does  not  take  the  case  out  of  the 
of  action.  Any  other  conrse  would  open  statute.  If  the  acknowledgment  of  the  debt 
all  the  mischiefs  against  which  the  statute  is  coupled  with  a  proposition  to  pay  it 
was  intended  to  gaard  innocent  persons,  partly  in  money  and  partly  in  property, 
Wetzell  V,  Bussard,  11  Wheat.  (U.  S.)  the  payment  can  only  be  enforoed  on  the 
809;  Bell  v.  Morrison,  1  Pet.  (U.  S.)  351;  terms  proposed.  The  original  debt  is  not 
and  an  acknowledgment  of  the  original  revived,  and  it  is  considered  only  as  afford- 
cause  of  action,  accompanied  by  a  refasal  ing  a  good  consideration  for  the  new  prom* 
to  pay,  unless  compelled  by  law,  will  not  ise.  Lonsdale  v.  Brown,  4  Wash.  (U.  S. 
take  the  case  out  of  the  statute  of  limita-  C.  C.)  148.  For  an  offer  of  compromise^ 
tions.  Jenkins  v.  Boyle,  2  Cranch  (U.  S.  not  sufficient  to  take  a  case  out  of  the  stat* 
C.  C),  120.  Any  offer  on  the  part  of  the  ute  of  limitations,  see  Neil  v.  Abbott,  2 
debtor  operates  to  remove  the  bar  of  the  Cranch  (17.  S.  C.  C),  198;  Ash  v.  Hay- 
statute  of  limitations,  which,  fairly  inter-  man,  id.  452;  Bank  of  Columbia  v.  Sweany, 
preted,  amounts  to  a  promise  to  pay,  or  to  8  id.  293. 
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statate,  it  follows  that  three  questions  will  usually  arise  as  to  any 

alleged  acknowledgment:  First,  is  there  an  admission  of  the  debt  in 

S.  &  R.  (Penn. )  128  ;  Church  v.  Feterow,  factory  arrangement.     I  am  much  obliged 

2  Penn.  305;  Hogan  v.  Bear,  5  Watts  to  you  for  your  forbearance."     It  was  held 

(Penn.),  Ill ;  Berghaus  v.  Calhoun,  6  id.  in  the  Exchequer  Chamber,  afiBirming  the 

220;  Allison  v,  James,  9  id.  881;  Hay  v,  judgment  of  the  Court  of  Exchequer,  that 

Enuner,  2  W.  ftS.  (Penn.)  138;  Gilkyson  the  letter  contained  no  sufficient  acknowl- 

«•  Larue,  6  id.  217.     The  same  rule  pre-  edgment  or  promise  to  take  the  case  out  of 

▼ails  in.  most  of  the  other  States,  and  the  statute  of  limitations.      Cockburn, 

there  can  be  no  recovery  in  cases  barred  C.  J.,  in   rendering  the  opinion  of  the 

by    the   statute,    without    such   an    ac-  court,   said:    "We  are   all  agreed  that 

knowledgment  of  the  obligation  of  the  the  judgment  of  the  Court  of  Exchequer 

defendant,  as  to  constitute  a  new  cause  ought  to  be  affirmed.     There  is  here  an 

of  action  when  the  suit  is  brought  in  acknowledgment  of  a  debt,  but  not  an  ac- 

debt,  or  raise  a  new  promise  by  impli-  knowledgment  coupled  with  a  promise  to 

cation  when  it  is  in  assumpsit.     Bromwell  pay,   either  on  demand,  or  at  a  future 

V.  Bttckman,  7  Blackf.  (Ind.)  537;  Rob-  period  which  has  elapsed,  or  on  a  condi- 

binsv.  Farley,  2  Strobh.(S.  C.)  348;  Dick-  tion  which  has  been  fulfilled.     An  ac- 

inson  v.  Conway,  5  Ga.  486;  M'Lellan  v.  knowledgment  without  a  promise  is  not 

Albee,  17  Me.  184;  Pray  v.  Garcelon,  id.  sufficient  to  take  a  case  out  of  the  statute 

145;  Porter  V.  Hill,  4  id.  41;  Perley  v.  Lit-  of  limitations.     Looking  to  the  current  of 

tie,  8  id.  97;  Ventris  v.  Shaw,  14  N.  H.  authorities,  and  more  especially  to  the  last 

422;  Shaw  v.  Newell,  1  R.  I.  488;  Fry  v.  case  on  the  subject.  Smith  v.  Thome,  18 

Eerk,  4  G.  &  J.  (Md.)  509;  Ten  Eyck  v,  Q.  B.  134,  and  being  of  opinion  that  the 

Wing,  1  Mann.  (Mich.)  40;  Taylor  v.  Stid-  principle  is  applicable  to  the  present  case, 

man,  11  ired.  (N.  C.)  440;  Sherrodv.  Ben-  we  think  that  the  acknowledgment  must 

nett,  8  id.  809  ;  Cross  v.  Conner,  14  Vt.  amount  to  a  promise  to  pay  either  on  re- 

898;  Phelps  v.  Stewart,  12  id.  268;  White  quest,  or  at  a  future  period,  or  on  a  condi- 

«.  Dow,  23  id.  800;  Brainerd  v.  Buck,  25  tion.    Here  there  is  a  mere  expression  of 

id.  573  ;  Ayres  v.  Richards,  12  III  146;  a  hope  to  make  some  satisfactory  arrange- 

Exeter  Bank  v.  Sullivan,  6  N.  H.  132;  men t,  not  an  acknowledgment  coupled  with 

Tillet  V,  Linsey,  6  J.  J.  Mar.  (Ey.)  337;  a  promise  to  pay.    And  to  remove  the  bar 

Head  v.  Manners,  5  id.  255 ;  Harrison  v.  of  the  statute,  the  promise  must  either 

Handley,  1  Bibb  (Ky.),  443;  Gray  v.  Law-  be  immediate  and  unconditional,  or  proof 

ridge,  2  id.  285.  must  be  given  that  the  conditions,  if  any. 

The  admission  must  not  only  be  un-  have  been  accepted  and  fulfilled.  The  Een- 

qualified    in    itself,   but    there   must  be  singtonBankv.Patton,16Penn.St479:but 

nothing  in  the  attendant  acts  or  declara-  the  admission  or  assumption  of  an  imme- 

tions  of  the  defendant  to  qualify  it,  or  diate  legal  liability  will  be  sufficient  with- 

rebut  the  inference  of  willingness  to  pay,  out  a  promise  to  pay  immediately,  for 

to  which  an  unqualified  admission  natu-  otherwise  no  debt  could  be  revived,  unless 

rally  and  primarily  gives  rise.     Thus,  in  the  debtor  had  the  cash  about  him,  or 

Rackham  v.  Marriott,  2  H.  &  N.  195,  in  where  he  could  lay  his  hands  on  it  at  once, 

answer  to  an  application  for  payment  of  a  Shitler  v,  Bremer,  23  Penn.  St  413;  Zach- 

debt,  the  debtor  wrote  as  follows:  "1  do  arias  v.  Zacharias,  id.  452;  Steele  v.  Towne, 

not  wish  to  avail  myself  of  the  statute  of  28  Vt.  777.    To  take  the  case  out  of  the 

limitations  to  refuse  payment  of  the  debt.,  statute,  the  acknowledgment  must  be  clear 

I  have  not  the  means  of  payment,  and  and  unequivocal ;  for  since  it  acts,  not  by 

must  crave  a  continuance  of  youp  indul-  reviving  the  old  promise,  but  by  creating 

gence.    My  situation  as  a  clerk  does  not  a  new  one,  it  must  be  an  acknowledgment 

afford  me  the  means  of  laying  by  a  shil-  from  which  this  new  promise  may  be  im- 

ling;  but  in  time  1  may  reap  the  benefit  plied.     Hurst  v.  Parker,  1  B.  &  Aid.  92; 

of  my  services  in  an  augmentation  of  salary  Phillips  v.  Phillips,  per  Wig  ram,  V.  C, 

that  may  enable  me  to  propose  some  satis-  8  Hare,  281 ;  Buckmaster  v.  Russell,  per 
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qnestion?  second,  is  such  admission  narrowed  by  any  qualification 
which  rebuts  the  presumption  of  a  promise,  or  subject  to  any  condition 
ou  the  fulfilment  of  which  the  implied  promise  is  dependent?  and, 


Williams,  J.,  10  C.  B.  n.  s.  749.  If, 
therefore,  thei'e  la  anything  in  the  language 
inconsistent  with  that  intention,  the  stat- 
ute is  not  satisfied.  The  acknowledgment 
mast  be  in  direct  terms.  Cockrill  v.  S|>arke, 
1  H.  &  C.  699.  There  are  two  classes  of 
cases  upon  this  subject :  the  one  where 
there  has  been  an  absolute  and  uncondi- 
tional acknowledgment  of  the  debt,  though 
with  an  appeal  to  the  forbearance  of  the 
creditor ;  the  other  where  the  acknowledg- 
ment is  limited  by  some  qualification  or 
condition.  In  both  cases  the  debt  is  taken 
out  of  the  statute;  for  if  the  acknowledg- 
ment is  distinct,  a  promise  to  pay  is  im- 
plied;  but  if  the  acknowledgment  is  simple 
and  absolute,  the  promise  implied  is  a 
promise  to  pay  on  request;  if  conditional, 
a  promise  to  pay  according  to  the  condi- 
tion. Tanner  v,  Smai-t,  6  B.  &  0.  603; 
Smith  V,  Thome,  per  Parke,  B.,  18  Q.  B. 
143.  The  former  class  i^  represented  by 
Comforth  v.  Smithard,  5  H.  &  N.  18, 
where  the  words,  '*  I  am  ashamed  the  ac- 
count has  stood  so  long,"  were  held  to  be 
a  sufficient  acknowledgment,  and  not  to  be 
limited  by  words  following  them  which 
asked  for  time ;  and  the  fact  relied  on  in 
that  case,  that  the  letter  was  written 
before  the  debt  was  barred,  when  the 
debtor  was  not  in  a  position  to  im- 
pose terms,  cannot  be  reasonably  supposed 
to  have  meant  to  restrict  his  promise.  The 
remarks  of  Br  am  well,  B.,  in  Sid  well  v. 
Mason,  2  H.  &  N.  310.  fairly  illustrate  the 
second  class.  He  says  :  "It  seems  to  me 
a  mistake  has  been  made  in  several  cases 
with  respect  to  the  expression  of  hope,  in 
holding  that,  because  along  with  an  un- 
conditional acknowledgment  of  a  debt  a 
man  expresses  a  hope  to  be  able  to  do 
that  which  he  was  legally  obliged  to  do, 
sirh  an  acknowledgment  is  not  suffi- 
cient." This  doctrine  is  also  applied  in 
ftnd  aptly  illustrated  by  a  Pennsylvania 
( ase,  Miller  v.  Baschore,  83  Penn.  St.  356, 
in  which  the  plaintiff  relied  on  a  letter 
as  follows,  to  take  the  debt  out  of  the 
statute;  — 


Philadelphia,  March  28, 1869. 
Mrs.  Catuarine  Baschore: 

I  have  rec('ived  a  letter  from  you  some 
time  ago,  asking  of  me  to  let  you  know 
what  I  intended  doing  with  balance  of  a 
note  I  owe  you.  It  is  hardly  necessary  to 
tell  you  that  I  had  a  great  deal  to  pay 
when  I  failed,  for  you  know  that  I  have 
paid  off  many  of  my  old  debts,  and  calcu- 
late to  pay  all  I  owe.  Just  now  I  cannot 
pay  you  anything,  for  one  reason,  I  com- 
promised with  John  Geo.  Seltzer  to  pay 
him  in  instalments  of  which  I  have  paid 
one,  and  another  is  coming  due  on  the  first 
of  April,  which  I  must  somehow  arrange, 
and  then  I  have  to  pay  him  one  more  note 
which  comes  due  April  1,  1870,  and  alter 
he  is  paid  I  will  pay  you  all  I  owe  you, 
and  if  I  can  do  anything  for  you  before  that 
time  I  will  do  so.  You  need  not  trouble 
yourself  about  me  that  I  will  not  pay  you, 
for  I  expect  to  pay  all  I  owe.  If  you  think 
I  am  not  telling  yon  the  truth,  you  can 
ask  J.  G.  Seltzer  himself. 

I  remain  your  friend, 

John  W.  Milleb. 

The  jniy  rendered  a  verdict  for  plain- 
tiff, and  it  was  set  aside  by  the  Supreme 
Court,  on  the  ground  that  the  letter  was 
not  a  sufficient  acknowledgment  Gor- 
don, J.,  said :  **  The  evidence  was  not 
sufficient  to  relieve  the  claim  of  the  plain- 
tiff below  from  the  effect  of  the  statute 
of  limitations^  In  order  to  effect  such  a 
result  there  must  be  a  clear  and  definite 
acknowledgment  of  the  debt,  a  specifica- 
tion of  the  amount  due,  or  a  reference  to 
something  by  which  such  amount  can  be 
definitely  and  certainly  ascertained,  and 
an  unequivocal  promise  to  pay.  In  the 
case  under  consideration  the  acknowledg- 
ment and  undertaking  of  the  defendant 
lack  these  essential  characteristics.*'  A 
third  class  of  cases,  in  which  it  has  been 
held  that  there  has  been  no  sufficient  ac- 
knowledgment, is  illustrated  by  Rackham 
V.  Marriott,  2  H.  &  N.  196,  and  is  charac- 
terized by  the  fact  that  in  no  part  of  the 
document  is  there  any  distinct  acknowl- 
edgment of  the  existence  of  the  debt 
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third,  if  there  is  a  condition,  has  it  been  satisfied?  On  the  first  ques- 
tion there  is  considerable  liberality  in  construing  a  reference  to  a  debt 
as  an  admission.  Thus,  where  the  admission  was  in  the  following 
terms,  ''  I  am  ashamed  the  account  has  stood  so  long,"  it  was  held  to 
be  a  good  acknowledgment.^  In  another  case,^  the  debtor  wrote  as  fol- 
lows: '*I  hope  to  be  in  Hampshire  very  soon,  when  I  trust  every- 
thing will  be  an'anged  with  W.  [the  creditor]  agreeable  to  her  wishes ; " 
and  this  was  held  a  sufiScient  acknowledgment.  And  in  a  later  English 
case'  the  two  following  letters  written  by  the  defendant  were  held  sufScient 
to  prevent  the  operation  of  the  statute,  although  in  fact  no  account  was 
sent  in,  in  compliance  with  the  request  in  the  letters.  The  letters  were 
as  follows :  — 

Januaby  13,  1872. 
Mr.  Quincey, 

Sir,  —  I  shall  be  obliged  to  you  to  send  in  your  account  made  up  to 
Christmas  last.  I  shall  have  much  work  to  be  done  this  spring,  but  cannot 
give  further  orders  until  this  be  done. 

I  am.  Sir, 

Your  humble  servant, 

J.  Sharpe. 

February  19, 1872. 
Mr.  Quincey, 

Sir,  —  You  have  not  answered  my  note.  I  again  beg  of  you  to  send  in 
your  account,  as  I  particularly  require  it  in  the  course  of  this  week. 

To  oblige.  Sir, 

Yours,  &c., 

Jno.  Sharpe. 

Thus  it  will  be  seen  that  an  admission  of  the  debt  will  be  suflScient, 
although  the  exact  amount  payable  is  disputed,  or  remains  to  be 
proved.^    But  in  all  cases  the  acknowledgment  must  be  in  terms  so 


1  Comforth  v,  Smithard,  6  H.  &  N.  18. 

'  Edmonds  v,  Goater,  15  Beav.  415. 

»  Qnincey  v.  Sharpe,  W.  N.  1876,  72. 

4  Ck)lledge  v,  Horn,  8  Bing.  119;  Gard- 
ner V.  M'Mahon,  8  Q.  B.  561 ;  Sidwell  v. 
Mason,  2  H.  &  N.  806.  Where  defendant 
said  of  a  note,  "that  he  had  signed  the 
same  with  his  son,  and  that  in  the  end  he 
thought  he  should  have  it  to  pay,"  it  was 
held  that  this  was  an  unqualified  acknowl- 
edgment that  the  note  was  signed  by  him, 
that  it  was  still  unpaid,  that  his  liability 
was  then  subsisting,  and  tliat  this  acknowl- 
edgment took  the  case  out  of  the  statute 
of  limitations ;  and  the  case  is  not  varied 
by  the  expression,  "  that  enough  had  been 
paid  to  pay  the  debt|  if  it  had  been  paid 


when  it  should  have  been.*'  Phelps  v. 
Williamson,  26  Vt.  280.  So,  where  pay- 
ment waa  demanded  of  a  defendant,  who 
said  :  "  I  supposed  it  was  paid  by  White, 
by  an  arrangement ;  tell  your  father  to  put 
White  up  to  pay  it;  if  he  does  not,  I  shall 
have  to  pay  it."  Held,  that  this  was  an 
admission  of  a  continuing  liability,  and, 
with  proof  that  White  had  not  paid,  took 
the  case  out  of  the  statute  of  limitations. 
Hayden  v,  Johnson,  26  Vt.  768.  But  where 
a  request  being  made  to  a  defendant  to  pay 
a  note  as  he  had  agreed  to  do,  he  answered, 
that  "folks  do  not  always  do  as  they 
agree,"  it  was  held  that  this  was  not 
evidence  of  a  new  promise  sufficient  to 
take  the  note  out  of  the  operation  of  the 
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distinct  and  unqaalified  that  a  promise  to  pay  upon  request  or  at  some 
fixed  time  may  reasonably  be  inferred  from  it.^  It  must  be  clear  and 
explicit,  and  not  incumbered  with  any  conditions.' 

statute.    Douglass  v»  Elkins^  28  N.  H.  26.  the  statute.      Buckmaster  v,  Bussell,  10 

Bat  where  the  maker  of  a  note  says  to  the  C.  B.  N.  s.  745.     An  action  of  debt  upon 

payee,  that  if  he  will  wait  awhile  he  will  a  promissory  note  is  not  taken  out  of  the 

pay  the  note,  and  that  he  will  pay  when  statute  of  limitations  by  an  acknowledg- 

he  "makes  a  raise,"  not  being  at  the  time  ment  made  by  the  defendant^  within  six 

in  a  condition  to  pay,  the  note  will  be  years,  that  the  debt  was  honest.     Rice  v, 

taken  out  of  the  statute.  Homerv.Starkey,  Wilder,  4  N.  H.  836.     The  words,  "the 

27  111.  13.    A  promise  by  the  defendant,  debt  is  an  honest  one,  but  I  have  paid 

that  he  will  settle  with  the  plaintiff  as  it,*'  are  not  sufficient  to  take  a  debt  out  of 

soon  as  he  receives  his  pay  for  certain  the  statute.    Tichenor  v,  Colfax,  4  N.  J.  L. 

work,  is  a  conditional  promise  ;  and  does  158. 

not  waive  the  statute  unless  it  is  proved  ^  Oakson  v.  Beach,  86  Iowa,  171 ;  Smith 
that  he  has  received  his  pay.  MuUett  v.  v.  Fly,  24  Tex.  845  ;  Brown  v.  State  Bank, 
Shrumph,  27  IlL  107.  In  answer  to  an  10  Ark.  184 ;  Watkins  v.  Stevens^  4 
application  for  a  debt  barred  by  the  statute  Barb.  (N.  Y.)  168 ;  Bloodgood  v,  Bruen, 
of  limitations,  the  defendant  wrote:  "I  8  N.  Y.  862.  In  some  of  the  cases  it  is 
have  received  a  letter  from  Messrs.  P.  &  L.,  said  that  the  acknowledgment  must  be  an 
solicitors,  requesting  me  to  pay  you  an  unequivocal  and  positive  recognition  of  a 
account  of  £40  98.  6cL  I  have  no  wish  to  subsisting  debt,  which  the  party  is  liable 
have  anything  to  do  with  the  lawyers ;  and  willing  to  pay.  Purdy  v,  Austen,  38 
much  less  do  I  wish  to  deny  a  just  debt  Wend.  (N.  Y.)  187 ;  Allen  v.  Webster, 
I  cannot,  however,  get  rid  of  the  notion  15  id.  284 ;  Loomis  v.  Decker,  1  Daly 
that  my  account  with  you  was  settled  in  (N.  Y.  C.  P.),  186.  The  early  cases  in  New 
1851 ;  but  as  you  declare  it  was  not  settled,  York,  however,  were  quite  conflicting,  and 
I  am  willing  to  pay  you  £10  per  annum  inconsistent  with  the  rule  as  stated.  Thus, 
until  it  is  liquidated.  Should  this  pro-  in  Danforth  v.  Culver,  11  Johns.  (N.  Y.) 
posal  meet  with  your  approbation,  we  can  146,  where  the  defendant  admitted  the  ex- 
make  arrangements  accordingly."  Held,  ecution  of  the  note,  but  said  it  was  out- 
that  this  was  not  such  an  absolute  unquali-  lawed,  and  he  should  plead  the  statute, 
fled  acknowledgment  and  unconditional  the  acknowledgment  was  held  insufficient, 
promise  to  pay  as  to  take  the  case  out  of  But  in  a  later  case,  Murray  v.  Carter,  20 


'  A  new  promise  is  requisite  to  remove  146.  There  must  be  nothing  in  the  lan- 
the  bar  of  the  statute  of  limitations,  and  guage  used  by  the  debtor  that  repels  the 
although  it  will  be  implied  by  the  law,  inference  of  a  promise  to  pay;  if  there  is, 
from  an  unqualified  acknowledgment  of  the  acknowledgment  is  insufficient.  Thus, 
the  existence  of  the  debt,  yet  such  will  not  if  a  debtor  pays  or  promises  to  pay  a  part 
be  the  case  when  the  acknowledgment  is  of  his  debt,  under  an  agreement  with  his 
qualified,  nor  when  it  is  accompanied  with  creditor  that  it  shall  be  in  full  satisfaction 
an  express  declaration  of  an  inability  or  of  the  whole  claim,  such  payment  or  prom- 
unwillingness  to  pay.  Fries  «.  Boisslet,  ise  to  pay  will  not  be  sufficient  to  prevent 
9  S.  &  R.  ( Penn. )  128  ;  Church  v.  Feterow,  the  operation  of  the  statute  of  limitations 
2  Penn.  801 ;  Hay  i;.  Kramer,  2  W.  &  S.  upon  the  balance  of  the  debt.  Bowker  v. 
(Penn.)  188  ;  Bailey  v.  Bailey,  14  S.  &  R.  Harris,  30  Vt.  424.  So  where  a  debtor, 
(Penn.)  195;  Bangs  v.  Hall,  2  Pick,  while  denying  the  justness  of  an  account, 
(Mass.)  368  ;  Bradley  v.  Field,  8  Wend,  said  that,  "if  his  creditor  would  swear  to  it, 
(N.  Y. )  272 ;  Hancock  v.  Bliss,  7  id.  267;  he  would  pay  it,"  and  "  that  if  it  was  just, 
Allen  V.  Webster,  15  id.  289  ;  Gaylord  v.  he  would  pay  it,"  it  was  held  that  these 
Loan,  id.  81 4  ;  Bailey  v.  Crane,  21  id.  were  not  such  acknowledgments  as  would 
824 ;  Danforth  v.  Culver,  11  Johns.  (N.  Y.)  take  the  debt  out  of  the  statute  of  limita- 
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It  is  not  necessary  that  the  promise  should  be  actual  or  express,  pro- 

Johns.  (N.  Y.)  576,  where  the  claim  was  implied,  Moshier  v,  Hubbard,  13  Johns, 
admitted  to  be  subsisting  and  unsatisfied,  (N.  Y.)  510;  Chambers  v.  Garland,  3  Green 
but  the  defendants  explicitly  declared  that  (Iowa),  322;  Wakeman  v.  Sherman,  9  N.Y. 
they  did  not  regard  themselves  as  liable  88 ;  Young  v.  Monpoey,  2  Bailey  (S.  C.)» 
thereon  because  of  the  lapse  of  time,  and  278 ;  Moore  v.  Bank  of  Columbia,  6  Pet. 
declared  their  intention  to  plead  the  stat-  (U.  S.)  86  ;  Pritchaid  v.  Hamell,  1  Wis. 
ute  in  case  their  offer  of  settlement  was  131 ;  Sands  v.  Gelston,  15  Johns.  (N.  Y.) 
refused,  it  was  held  sufficient  to  remove  the  511 ;  Bei^haus  v.  Calhoun,  6  Watts (Penn. ), 
bar.  In  some  of  the  cases  it  is  said  that  219 ;  Ash  v.  Patton,  3  S.  &  R.  (Penn.)  306; 
the  acknowledgment  must  be  so  full  and  Grant  v.  Ashley,  12  Ai*k.  762.  An  express 
precise  as  to  enable  the  court  to  apply  the  promise,  except  where  the  statute  ex- 
terms  of  it  exactly  as  the  party  intended  pressly  so  provides,  is  not  necessary.  It 
they  should  be  applied,  Suter  v.  Sheeler,  is  enough  if  the  admission  of  liability  is 
22  Penn.  St.  308  ;  Shitler  v.  Bremer,  23  such  that  a  promise  to  pay  can  be  implied, 
id.  413;  Miller  v.  Baschore,  83  id.  356;  Burton  v.  Wharton,  i  Harr.  (Del.)  296; 
Harbold  v.  Kuntz,  16  id.  210;  Webster  v.  EUiott  v.  Leake,  5  Mo.  208  ;  Lee  v.  Polk, 
Newbold,  41  id.  482;  Wolfensberger  v,  4  McCord  (S.  C),  215;  Keener  v,  CruU, 
Young,  47  id.  516  ;  Strickland  v.  Walker,  19  111.  189  ;  Bullock  v.  Smith,  15  Ga.  395 ; 
87  Ala.  385;  Smith  v.  Fly,  24  Tex.  845;  Harwell  v.  McCuUoch,  2  Overt.  (Tenn.) 
Evans  v.  Carey,  29  Ala.  99 ;  Yaw  v.  Kerr,  275.  The  acknowledgment  must  be  con- 
47  Penn.  St.  333 ;  Head  v.  Manners,  5  J.  J.  sistent  with  a  promise  to  pay.  Guier  v. 
Mar.  (Ky.)  255  ;  Bell  v.  Morrison,  1  Pet.  Pierce,  2  Browne  (Penn.),  35;  Bailey  v, 
(U.  S.)  351 ;  Newcomb  v.  Niel,  Harp.  Bailey,  14  S.  &  R.  (Penn.)  195;  McClel- 
<S.  C.)  355 ;  Harrison  v.  Handley,  1  Bibb  land  v.  West,  59  Penn.  St.  487.  If  there 
(Ky.),  443 ;  and  of  such  a  character  that  a  is  an  acknowledgment  of  a  subsisting  debt, 
promise  to  pay  can  be  fairly  and  naturally  and  nothing  to  rebut  the  inference  of  an 


tions.  Goodwin  v.  Buzzell,  85  Yt.  9.  So  than  the  notes ;  and,  on  a  repetition  of 
where  B. ,  having  failed,  carried  on  business  the  request  a  year  afterwards,  replied : '  *  We 
in  the  name  of  A.,  though  in  fact  the  busi-  have  a  long  string  of  accounts  to  look 
ness  was  his  own.  He  gave  a  note  to  G.,  over ;  it*  I  find  that  all  right  and  satisfac" 
signed  as  agent,  after  A.  had  forbidden  him  toiy,  the  notes  will  be  all  right. "  Bray  ton 
to  give  notes  without  leave.  G.,  several  v.  Rockwell,  41  Yt.  621;  Higdon  v.  Stew- 
years  afterward,  took  the  note  to  A.  and  art,  17  Md.  105;  Parsons  v.  Northern,  &c 
asked  him  to  pay  it  A.  replied  that  G.  Iron  Co.,  38  lU.  430;  Cambridge  v.  Hobart, 
"ought  to  have  his  pay,  that  it  was  right  10  Pick.  (Mass.)  232;  Penn  v.  Crawford, 
he  should  have  it,  but  that  he  (A.)  had  lost  16  La.  An.  255;  Thornton  t?.  Crisp,  22 
a  great  deal  in  the  business,  and  was  not  Miss.  52 ;  Kelly  v.  Sanborn,  9  N.  H.  46; 
worth  anything,  and  he  could  not  pay  it."  Butterfield  v,  Jacobs,  15  id.  140;  Brackett 
It  was  held  that  this  was  not  such  an  ac-  v.  Mountfort,  12  Me.  72;  Fischer  v.  Hess, 
knowledgment  as  took  the  note  out  of  the  9  B.  Mon.  (Ky.)  614;  Conwell  v.  Buchan- 
statute  of  limitations.  Galpin  v.  Barney,  an,  7  Blackf.  (Ind.)  587;  Sloan  v,  Sloan, 
87  Vt.  627.  The  naked  acknowledgment  11  Ark.  29;  Mills  v.  Taber,  5  Jones  (N.  C.) 
of  an  existing  liability  is  not  such  a  decla-  L.  412;  Ballinger  v,  Barnes,  8  Dev.  (N.  C.) 
ration  of  willingness  to  remain  liable  as  to  L.  460 ;  Gilmer  v,  McMurray,  7  Jones 
imply  a  promise  to  pay.  Thus,  where  the  (N.  C.)  L.  479;  Taylor  v,  Stedman,  11 
defendant,  on  being  requested  by  the  plain-  Ired.  (N.  C.)  L.  411.  A  promise  to  re- 
tiff  to  renew  notes  on  which  the  statute  of  move  the  bar  of  the  statute  of  limitations 
limitations  had  run,  replied:  **  I  will  come  must  be  a  promise  to  pay  a  debt.  A  prom- 
up  soon  and  have  a  general  settlement  of  ise  to  settle  with  the  claimant  is  not  suffi- 
accounts,  and  if  all  accounts  are  all  right,  cient  Bellt;.  Crawford,  8  Gratt.  (Va.)  110. 
other  matters  will  be  all  right, "  there  being  A  letter  from  the  defendant  to  the  plain- 
no  "other  matters"  between  the  parties  tiff  in  which  he  denies  that  he  was  ever 
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vided  the  other  necessary  facts  are  shown.    A  clear,  distinct,  and  an- 

iutention  to  pay  it,  it  is  sufficient    "  The  ten  to  be  settled^  and  he  would  be  down 

slightest   acknowledgment,"    says    Lord  in  a  few  days  and  settle  it,    Phelps  v, 

Mansfield,  in  Trueman  v,  Fenton,  2  Cowp.  Sleeper,  17  N.  H.  832,  —  have  all  been  held 

550,  *'  has  been  held  sufficient,  as  saying,  sufficient.   In  Edmonds  v.  Goater,  15  Beav. 

'  prove  your  debt,  and  I  wUl  pay  you,'  415,  the  defendant  wrote,  in  answer  to  an 

*1  am  ready  to  account,  but  noUiing  is  application  for  payment  of  a  debt,  *'Ihope 

due  you.'    And  much  slighter  acknowl-  to  be  in  Hampshire  very  soon,   when  I 

edgments  than  these  will  take  the  debt  out  trust  everything  will  be  arranged  with  W. 

of  the  statute."     "  I  am  sure  I  don't  owe  (the  creditor)  agreeable  to  her  wishes  ; " 

you;  but  if  I  do,  I  am  willing  to  pay.**  and  that  was  held  by  Sib  J.  Rom  illy, 

Steele  v,  Towne,  28  Vt.  771 ;  Paddock  v.  M.  R.,  a  sufficient  promise.     So  in  CoUii 

Colby,  18  id.  485.     **  I  promise  not  to  v.  Stock,   1  H.  &  N.  605,  the  following 

plead  the  statute  of  limitations."    Steams  answer  to  an  application  for  payment  was 

V.  Stearns,  82  Y t.  678  ;  Lowry  v.  Dubois,  held  sufficient :  "  I  shall  repeat  my  assur- 

2  Bailey  (S.  C),  425  ;  Glenn  v.  M'Cul-  ance  to  you  of  the  certainty  of  your  being 

lough,   Harp.   (S.  C. )   484  ;    Lindsay  v.  repaid  your  generous  loan.    Let  matters 

Jameson,  4  McCord  (S.  C),  98.     **  If  the  remain  as  they  are  for  a  short  tune  longer, 

note  has  not  been  paid,  I  wUl  settle  it."  and  all  will  be  right.     The  works  I  have 

Sothoron  v.  Hardy,  8  G.  &  J.  (Md.)  188 ;  been  appointed  to,  but  they  are  not  yet 

Richmond  v.  Fugna,  11  Ired.  (N.  C.)  L.  worked  with  the  full  compliment  of  labor; 

445.     Where  a  defendant  said,  on  produc-  this  term  will  decide  the  matter."     Tan- 

tion  of  a  note  against  him,  **  It  *s  as  good  ner  v.  Smart,  6  B.  &  C.  603,  put  a  condi- 

as  money,"  Arnold  v.   Dexter,   4    Mas.  tional  promise,  with  proof  of  ability  to 

(U.  S.)  122;  or,  '*my  notes  never  out-  pay,  on  the  same  footing  as  an  absolute 

law,"  but  that  there  were  some  other  mat-  promise. 


liable  to  the  plaintiff's  demand,  but  states  ment  of  the  existence  of  a  debt  within  six 
that  another  person  is  responsible,  by  years  before  the  suit  was  brought,  as  evi- 
whom  he  takes  it  for  granted  payment  has  dence  of  a  promise  to  pay  the  debt.  But 
not  been  made,  and  of  whom  he  offers  to  I  insist  that  if,  at  the  time  ef  the  acknowl* 
furnish  the  plaintiff  with  evidence  to  re-  edgment  of  the  existence  of  the  debt,  such 
cover,  will  not  avoid  the  act  of  limitations,  acknowledgment  is  qualified  in  a  way  to 
Brown  V.  Campbell,  1  S.  &  R.  (Penn.)  176.  repel  the  presumption  of  a  promise  to  pay. 
Where  the  defendant  admits  that  he  has  then  it  will  not  be  evidence  of  a  promise 
received  the  money,  which  the  plaintiff  sufficient  to  revive  the  debt,  and  take  it 
claims,  but  denies  the  validity  of  the  claim,  out  of  the  statute.  In  consonance  with 
such  acknowledgment  is  not  evidence  of  a  this  distinction,  I  take  it,  the  case  of  Dan- 
new  promise  so  as  to  take  a  case  out  of  the  forth  v.  Culver,  11  Johns.  (N.  Y.)  146, 
statute  of  limitations.  Sands  v.  Gelston,  and  Lawrence  v.  Hopkins,  13  id.  288, 
15  Johns.  (N.  Y)  511.  Marshall  v.  Dolli-  were  decided  in  this  court."  Roosevelt 
bcr,  5  Conn.  486;  Bell  v.  Rowland,  Hard.  v.  Mark,  6  Johns.  (N.  Y.)  Ch.  290.  An 
(Ky.)  301 ;  Ferguson  v,  Taylor,  1  Hayw.  offer  by  a  defendant  to  compromise  a  suit, 
( N.  C. )  92.  which  is  rejected,  cannot  be  made  use  of  to 
Where  the  defendant  says,  that  if  the  take  the  case  out  of  the  statute  of  limita- 
plaintiff  has  a  claim  either  at  law  or  tions.  Lawrence  v.  Hopkins,  13  Johns, 
equity,  he  will  compromise  the  business,  (N.  Y.)  288 ;  Murray  v.  Coster,  4  Cow. 
or  submit  it  to  arbitration,  but,  at  the  (N.Y.)635.  An  acknowledgment  to  take 
same  time,  denies  that  he  has  any  claim  a  case  out  of  the  statute  of  limitations  must 
either  at  law  or  equity;  this  is  not  suffi-  be  such  a  one  as  is  consistent  with  a  prom* 
cient  to  take  the  cose  out  of  the  statute,  ise  to  pay.  Guier  v.  Pearce,  2  Browne 
Sands  v.  Gelston,  15  Johns.  (N.  Y. )  84.  In  (Penn. ),  85  ;  Read  v.  Wilkinson,  2  id.  48; 
this  case  Spencer,  J.,  said:  "I  am  bound  Scull  v.  Wallace,  16  S.  &  R.  (Penn.)  281. 
•  by  authority  to  consider  the  acknowledge         The  statute  of  limitations  is  a  good  plea 
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equivocal  acknowledgment  of  a  debt  is  sufficient  to  take  a  case  out  of 

in  bar,  in  a  court  of  equity  as  well  as  at  feudant,  or  proof  of  payment  of  the  sum 
law,  unless  there  "  be  something  special  indorsed,  will  not  take  the  demand  out  of 
in  the  case,  or  some  new  equity  to  form  an  the  statute  of  limitations.     Whitney  v» 
exception  to  this  general  nile; "  and  where  Bigelow,  i  Pick.  (Mass.)  110. 
to  a  suit 'at  law  the  defendant  had  pleaded  Where  the  maker  of  a  promissory  note 
the  statute,  and  the  plaintiif  filed  a  bill  of  delivered  goods  to  the  holder  to  be  sold, 
discovery,  with  a  view  to  enable  him  to  and  the  proceeds  appropriated  towards  the 
show  a  promise  within  six  years,  it  was  payment  of  the  note,  and  a  sale  of  some  of 
held  that  the  defendant  was  not  bound  to  the  goods  was  not  effected  until  nearly  six 
discover  anything  that  would  destroy  the  years  after,  it  was  held,  that  if  the  pro- 
effect  of  his  plea  at  law.    Lansing  v.  Starr,  ceeds  were  indorsed  upon  the  note  within 
2  Johns.   (N.  Y.)  Ch.  150,  151  ;  Eanes  a  reasonable  time,  it  would  be  considered, 
V.  Bloodgood,  7  id.  90.      In  the  case  of  in  reference  to  the  statute  of  limitations, 
Tichenor  v.  ColfiE^,  8  N.  J.  L.  155,  EiRK-  as  a  payment  made  by  the  maker's  order. 
PATRICK,  C.  J.,  said:  "The  pleading  of  the  But  if  the  holder,  without  any  assent  on 
statute  of  limitations  never  calls  in  ques-  the  part  of  the  maker  or  any  notice  to  him, 
tion  the  justness  of  the  debt  originally;  it  makes  the  sale  and  indorsement  after  a 
only  raises  the  presumption  that  the  same  reasonable  time  has  elapsed,  this  will  not 
has  been  satisfied  or  paid;  and  to  this  pre-  take  the  note  out  of  the  statute.    Porter 
sumption  the  statute  gives  effect  by  taking  v.  Blood,  5  Pick.  (Mass.)  54.     In  the  case 
away  the  party's  remedy  to  recover.     For  of  Fuller  v,  Hancock,  1  Root  (Conn.),  288, 
the  defendant,  therefore,  to  say  tliat  the  241,  the  court  said,  that  "an  indorsement 
debt  was  just,  but  that  he  had  paid  it,  upon  a  bond  doth  not  save  it  out  of  the 
was  no  admission  of,  or  assumption  to  statute  of  limitation."    An  agreement  of  a 
pay,  an  existing  debt,  but  the  contraiy ;  debtor  that  a  settlement  made  by  the  cred- 
and    notwithstanding   such    acknowledg-  itor  and  a  third  person  should  be  examined 
ment  he  might  well  put  himself   upon  by  either  party,  will  not  take  a  case  out 
the  statute  to  protect  him  fi-om  further  of  the  statute  of  limitations.    Ormsby  v, 
vexatibn."  Letcher,  8  Bibb  (Ky. ),  270.   A  vote  passed 
An  acknowledgment  of  the  original  jus-  at  a  town  meeting,  appointing  a  committee 
tice  of  the  claim  is  not  sufficient;  "it  must  to  "settle  the  dispute  "  between  the  town 
go  to  the  fact  that  it  is  still  due."    Clem-  and  the  plaintiff,  was  held  not  to  take  the 
entson  v.  Williams,  8  Cranch  (U.  S.),  72,  plaintiffs  demand  out  of  the  statute  of 
74;  Wetzell  v.  Bussard,  11  Wheat.  (U.  S.)  limitations.     Fiske  v.  Needham,  11  Mass. 
314,  315;  Thompson  v,  Peter,  12  id.  567  ;  452.    A  debt  which  is  barred  by  the  statute 
Bell  V.  Morrison,  1  Pet  (U.  S.)  851;  Bangs  is  not  revived  by  a  clause  in  a  will  order- 
V.  Hall,  2  Pick.  (Mass.)  368 ;  Baxter,  Admr.,  ing  the  testator's  just  debts  to  be  paid. 
&c  V.  Penniman,  8  Mass.  183;  Lord  v.  Smith  v.  Porter,   1  Binn.   (Penn.)   209; 
Shaler,  8  Conn.  188;  Marshall  v.  Dalliber,  Roosevelt  v,  Marks,  6  Johns..  (N.  Y.)  Ch. 
5    Conn.    480  ;   Tichenor   v,    Colfax,    3  266.     Creating  a  trust  upon  a  personal 
N.  J.  L.  158  ;  Jones  v.  Moore,  5  Binn.  estate  by  will,  for  the  payment  of  debts, 
(Penn.)  576;  Cowan  v.  Magauran,  1  Wall,  will  not  revive  a  debt  barred  by  the  statute 
(U.  S.)  66;  Harrison  ».  Handly,  1  Bibb  of  limitations.  Campbell  v.  Sullivan,  Hard. 
(Ky.),  443,  446;  Ormsby  r.  Letcher,  3  id.  (Ky.)  17;  Ex  parte  De^dney,  Ex  parte  Sea- 
271  ;   Bell  v.  Rowland,  Hard.  (Ky.)  301;  man,  15  Ves.  488;  ExparU  RofTey,  19  id. 
Roosevelt  V,  Marks,  6  Johns.  (N.  Y.)  290.  470.     A  debt  barred  by  the  statute  is  not 
And  the  same  rule  holds  as  to  acknowl-  revived  by  a  direction  in  the  debtor's  will, 
eJgraents  to  repel  the  presumption  of  pay-  that  certain  property  be  sold,  "  and  with 
ment  arising  from  lapse  of  time  in  cases  the  proceeds  thereof,  afker  paying  my  debts, 
not  within  the  statute.     Boyd  v.  Grant,  that  they  redeem,"  &c.     Walker  v.  Camp- 
18  S.  &  R.  (Penn.)  124.    A  mere  indorse-  bell,  1  Hawks  (N.  C),  804.    A  trust  cre- 
ment  made  on  a  note  by  the  plaintiff  ated  by  will  for  the  payment  of  debts,  by 
himself,  without  the  knowledge  of  the  de-  a  general  direction  that  all  the  testator's 
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the  operation  of  the  statute.    It  must  be  an  admission  consistent  with  a 


debts  shall  be  paid,  extends  only  to  such 
as  he  was  bound  in  conscience  to  pay; 
therefore,  an  undertaking  which  is  merely 
nudum  pactum  is  not  comprehended,  and 
may  be  barred  by  the  act  of  limitations. 
Chandler  v.  Hill,  2  H.  &  M.  Va.  124.  A 
provision  in  a  will,  that  the  money  arising 
from  the  sale  of  the  testator's  personal 
property,  after  payment  of  his  just  debts, 
shall  be  applied  to  certain  purposes,  does 
not  create  a  trust  for  the  payment  of  the 
debts,  nor  take  any  debt  out  of  the  opera- 
tion of  the  statute.  Brown  v,  Griffith,  6 
Munf.  (Va.)  450.  In  the  case  of  Burke 
V.  Jones,  2  y.  &  B.  275,  the  Vice-chan- 
cellor decided  that  a  devise  in  trust  for 
payment  of  debts  does  not  revive  a  debt 
upon  which  the  statute  of  limitations  had 
t^eu  effect  by  the  expiration  of  the  time 
before  the  testator's  death..  And  in  com- 
menting upon  the  aigument  ui^ged,  viz. 
that  a  contrary  rule  existed  in  equity,  he 
said:  "No  case  has  been  cited  within  the 
period  of  half  a  century  in  which  such  a 
rule  is  stated  as  existing,  except  for  the 
purpose  of  complaining  of  it.  It  was 
justly  observed  that  those  complaints  are 
a  recognition  of  the  rule  by  very  high  au- 
thorities; and  there  is  certainly  consider- 
able authority  for  concluding  that  such  a 
rule  has  been  understood  as  prevailing, 
that  a  devise  of  real  estate  for  the  payment 
of  debts  would  let  in  debts  barred  by  the 
statute  of  limitations.  It  must,  however, 
be  remembered,  that  the  last  time  it  ap« 
pears  in  print,  in  the  case  of  Oughterloney 
V.  Earl  PowiE^  Amb.  231,  Lord  Hard- 
wiCRE  did  not  consider  it  so  established 
that  it  should  be  acted  upon  without  con- 
sideration, expressing  surprise  how  such  a 
rule  could  be  established.  It  has  received 
the  decided  disapprobation  of  Lord  Ken-> 
TON  and  Lord  Alvanley  ;  and  it  is  im- 
possible to  read  the  judgment  in  Ex  parte 
Dewdney,  15  Ves.  477,  see  p.  497,  without 
perceiving  the  Lord  Chancellor's  disap- 
probation of  such  a  rule.  To  the  floatiug 
notion,  which  certainly  has  prevailed  for  a 
great  length  of  time,  countenanced  by  high 
authorities,  that  there  is  such  a  rule,  must 
be  opposed  those  authorities  I  have  men- 
tioned; to  which  may  be  added  the  decla- 
Kfttion  of  a  judge  very  conversant  with  the 


law  and  practice  of  this  court,  that  there 
is  no  such  rule  as  to  debts  positively  barred ; 
distinguishing  the  case  where  the  time 
having  commenced,  the  death  occurs  before 
it  has  run  out,  and  then  the  trust  would 
keep  it  alive.  1  have  paused  upon  this 
case,  not  from  any  doubt  of  the  principle, 
but  that  I  Qoight  have  an  opportunity  of 
communicating  with  Lord  BEDESDALE,and 
collecting  all  the  information  that  could 
be  obtained  upon  a  question  of  such  mag- 
nitude, involving  a  general  rule  of  great 
importance  upon  a  subject  that  must  very 
frequejitly  occur ;  that  it  may  be  settled 
and  publicly  known  if  this  clause  is  to 
have  the  effect  that  has  been  supposed,  or, 
if  not,  that  such  a  notion  as  to  its  opera- 
tion may  no  longer  remain  afloat.  With 
this  view,  I  have  given  the  question  all 
possible  attention ;  I  have  spared  no  pains 
in  collecting  every  case  in  print,  or  that  I 
could  hear  of,  bearing  upon  it ;  I  have 
traced  the  history  of  this  supposed  rule  to 
its  foundation,  and  have  examined  to  the 
bottom  the  authorities  on  which  it  has 
been  supported,  many  in  number,  and 
some  not  very  correctly  reported,  which  I 
have  compared  with  the  Register's  Book. 
I  shall  go  through  those  authorities.  The 
result  is,  that,  though  there  are  many  dicta, 
there  is  not  one  case  the  facts  of  which 
are  distinctly  stated,  deciding  that  a  debt 
actually  baired  by  the  statute  is  revived 
merely  by  virtue  of  this  clause,  either  as 
to  personal  or  real  estate;  and  as  to  the 
former  it  has  not  been  argued.  In  almost 
all  the  cases  there  was  a  i-ecognition  of  the 
very  debt,  either  express  or  by  fair  infer- 
ence ;  or  the  death  occurred  before  the 
statute  had  actually  attached;  and  then, 
according  to  Lord  Rbdebdale's  opinion,  a 
trust  being  created  for  creditors,  the  stat- 
ute cannot  attach,  and  the  lapse  of  time 
forms  no  bar." 

In  the  case  of  Roosevelt  v,  Marks,  anU^ 
Kent,  C.  J.,  cited  with  approbation  the 
opinion  of  the  Vice-Chancellor  in  Buiki* 
V.  Jones,  and  said:  "This  decision  appears 
to  me  well  founded  upon  principle,  and 
upon  the  constniction  of  the  authorities, 
and  to  put  an  end  to  this  litigious  ques- 
tion." And  he  decided  that  a  devise  of 
real  and  personal  estate  for  the  payment 
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promise  to  pay;    and  if  that  condition  exists,  the  law  will  imply  a 

of  just  debts  does  not  reviye  a  debt  barred  the  defendant  admitted  be  bad  given  snch 
by  tbe  statute  of  limitations.  A  testator  a  note,  but  said  he  had  paid  it.  Held, 
devised  a  large  real  and  personal  estate  to  that  this  was  not  such  an  acknowledgment 
his  wife  and  children;  chai^ged  the  portion  of  a  subsisting  debt  as  wiU  avoid  the  plea 
of  one  of  his  sons  with  the  payment  of  of  the  statute  of  limitations.  Smith  v, 
£1,500  sterling  towards  his  debts;  directed  Freel,  Addis.  (Penn.)  291.  Though  a 
sundry  tracts  of  land  to  be  sold,  and  the  slight  acknowledgment  of  the  debt,  if  suffi- 
moneys  arising  therefrom,  as  well  as  from  cient  to  raise  an  implied  promise  to  pay 
loan-office  certificates,  or  otherwise  (after  it,  will  take  a  case  out  of  the  statute, 
payment  of  his  just  debts),  to  be  equally  yet  if  the  debtor  qualifies  his  acknowledg- 
divided  among  his  six  sons.  On  a  bill  ment  in  such  a  manner  as  to  show  that  it 
brought  by  one  of  the  creditors  of  the  was  his  intention  not  to  pay,  the  statute 
testator,  the  statute  of  limitations  being  will  take  effect.  Therefore,  where  a  debtor, 
pleaded,  and  the  complainant  not  having  on  being  called  on  for  payment  of  a  pro- 
shown  that  he  came  within  any  of  the  ez-  missory  note  more  than  six  years  after  it 
ceptions  of  the  act,  it  was  held  that  the  became  due,  said,  that  as  there  had  been 
statute  ought  not  to  operate  to  prevent  a  no  money  transactions  between  himself 
recovery  of  so  much  of  the  specific  fund  as  and  the  plaintiff  previous  to  or  during  the 
remained  undisposed  of,  but  that  it  would  year  1812,  he  was  surprised  at  the  de« 
be  a  bar  to  a  recovery  out  of  the  general  mand;  that  he  owed  him  nothing  on  the 
fund.  Lewis  v.  Bacon,  8  H.  &  M.  (Ya.)  89.  account  mentioned,  and  referred  him  to 
The  case  of  Swann  «.  Sewell,  2  6.  &  Aid.  his  final  discharge  under  the  act  of  ISth 
759,  was  an  action  of  assumpsit  on  a  pro-  March,  1812,  it  was  held,  that  the  debt 
missory  note.  Plea,  Ist,  the  general  issue;  was  barred  by  the  act  of  limitations,  not* 
2dly,  the  statute  of  limitations;  but  there  withstanding  the  act  of  1812  was  uncon- 
was  no  plea  or  notice  of  set-off.  It  was  stitutional  and  void.  Hudson  v,  Carey, 
proved  that  on  the  plaintiff's  showing  the  11  S.  &  R.  (Penn.)  10;  Bailey  v,  Bailey, 
defendant  the  note  within  six  years,  the  14  id.  195;  Eckert  v,  Wilson,  12  id.  898. 
latter  said,  "You  owe  me  more  money;  I  A  testator  being  indebted  to  one  of  his 
have  a  set-off  against  it."  Held,  that  children,  devised  to  her  £50,  to  be  paid  at 
that  was  not  a  sufficient  acknowledgment  the  expiration  of  ten  years  after  his  de* 
within  six  years  to  take  the  case  out  of  the  cease,  and  proceeded  thus:  "It  is  my  fur- 
statute  of  limitations.  Holrotd,  J.,  said:  ther  mind  and  will,  that  if  any  of  my  said 
"  How  can  it  be  contended  that  an  asser-  children  shall,  after  my  decease,  make  any 
tion  by  a  defendant  that  he  has  a  good  demand  against  my  executors,  for  any  ser- 
defence  is  an  acknowledgment  of  the  vices  they  may  have  done  or  performed 
debt? "  Where  a  party  revives  a  debt  for  me,  in  my  lifetime,  then  instead  of  the 
barred  by  the  statute  of  limitations,  by  bequest  mentioned  to  be  given  to  such 
paying  it  into  court,  but  at  the  same  time  child  or  children,  so  exhibiting  any  such 
refuses  to  pay  interest,  such  payment  of  demand  or  charge,  I  give  the  sum  of  fif- 
ths principal  does  not  revive  the  claim  for  teen  shillings  apiece,  and  no  more."  In 
interest  Collyer  v.  Willcock,  4  Bing.  815.  an  action  against  the  executor,  by  a  child. 
The  defendant  being  arrested  on  a  note,  for  services  rendered  to  the  testator,  to 
said  that  he  owed  the  plaintiff  the  money  which  the  statute  of  limitations  was  plead- 
and  intended  to  have  paid  him,  but  that  ed,  the  court  held  that  the  above  clauses 
he  had  taken  ungentlemanly  steps  to  get  in  the  will  did  not  prevent  the  statute  of 
it,  and  as  he  had  taken  these  steps,  he  limitations  from  running.  Cresman  v. 
(defendant)  would  keep  him  out  of  it  as  Caster,  2  Browne  (Penn.),  128. 
long  as  he  could.  Held,  that  this  was  not  In  a  South  Carolina  case,  it  appeared 
such  an  acknowledgment  as  would  take  that  Lance  and  Parker  having  unsettled 
the  case  out  of  the  statute  of  limitations,  accounts,  Parker  gave  Lance  a  stipulation 
Fries  V.  Boisselet,  9  S.  &  R.  (Penn.)  128.  in  these  words:  "If,  in  the  settlement  of 
After  suit  brought  on  a  promissory  note,  accounts  between  Hr.  Lambert  Lance  and 
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promise  without  its  haying  been  actually  or  expressly  niade.^    There 

myself,  any  balance  should  appear  to  be  given  at  the  trial  was,  that  the  defendant 

due  him,  I  hereby  assume  pajrment  thereof  had  said  to  the  plaintiff,  '*  I  o^e  you  not 

so  as  to  prevent  its  being  barred  by  the  a  farthing,  for  it  is  more  than  six  years 

operation  of  the  limitation  act.*'      Upon  since  ; "  held,  that  this  was  not  to  be  left 

suit  brought  against  Parker,  he  pleaded  to   the  jury  as  evidence  of  a  sufficient 

non  assumpsit  infra  qiuUuor  armos  ;  and  acknowledgment  to  take  a  debt  out  of  the 

issue  being  taken  upon   the   replication  statute  of  limitations.     Hellings  v.  Shaw, 

thereto,  it  was  held,  that  this  stipulation  7  Taunt.  608. 

bound  only  for  four  years  from  its  date,  A  party,  on  being  asked  for  the  pay- 

and    that    the  statute  might  after  that  ment  of  his  attorney's  bill,  admitted  that 

period  be  pleaded  by  the  party  who  gave  there  had  been  such  a  bill,  but  stated  that 

it.     Lance  v.  Parker,  1  Bep.  Const.  Ct.  it  had  been  paid  to  the  deceased  partner  of 

(S.  C. )  168.  the  attorney,  who  had  retained  the  amount 

Whei%  an  account  on  its  face  is  barred  out  of  a  floating  balance  in  his  hands. 

by  the  statute  of   limitations,   but   the  Qucere,  whether  in  order  to  take  the  case 

plaintiff  enters  a  credit  of  recent  date,  out  of  the  statute  of  limitations,  evidence 

which  the  defendant  disavows,  such  entry,  is  admissible  to  show  that  the  bill  had 

without  some  further  proof,  will  not  take  never  in  fact  been  paid  in  this  manner, 

the  case  out  of  the  statute.     Taylor  v,  Semble,  that  such  evidence  is  admissible, 

McDonald,  2  Hep.  Const.  Ct.  (S.  C.)  178.  if  at  all,  only  where  the  defendant  states 

A  person  had  given  a  note  against  which  the  debt  to  be  discharged  by  particular 

the  statute  of  limitations  had  run,  and  means,  to  which  he  refers  wiUi  precision, 

upon  the  note  being  presented  to  him  for  and  where  he  has  designated  the  time  and 

payment,  seized  it,  saying,  **  I  am  glad  I  mode  so  strictly,  that  it  is  impossible  it 

have  got  my  hands  on  it.     I  have  paid  it  could  be  discharged  in  any  other  manner 

long  ago."    This  is  not  such  an  acknowl-  than  that  specified.    Beale  «.  Nind,  4  6. 

edgment  as  will  take  a  case  out  of  the  &  Aid.  566.     ^Vliere  the  defendant  in  an 

statute.    Gray  v.  Eemahan,  2  Rep.  Const,  action  on  a  promissory  note  to  which  the 

Ct.  (S.  C.)  65.     In  the  case  of  Coltman  v.  defence  was  the  statute  of  limitations,  had 

Marsh,  3  Taunt.  380,  the  defendant  pleaded  said  that  such  note  had  been  paid  by  the 

the  statute  of  limitations ;  the  evidence  services  of  his  wife  in  the  dwelling-house 


*  Hall  V,  Bryan,  60  Md.  194.    But  there  principal  was  barred  by  the  statute.   Frye- 

must  be  something  more  than  a  mere  men-  burgh  v.  Osgood,  ^1  Me.  176.      But  pay- 

tion  of  the  debt,  without  questioning  the  in-  ment  of  the  principal  will  not  o])erate  as 

debtedness.   There  must  be  an  unqualified,  an  acknowledgment  of  the  interest.  CoUyer 

directadmissionofapresent  subsisting  debt.  v.  Willcock,  4  Bing.  815.     So  a  payment 

Hanson  v.  Towle,  19  Kan.  273.   It  is  well  on  account,  or  a  part  payment  of  the  prin- 

settled  that  an  acknowledgment  need  not  cipal  of  a  debt,  will  generally  operate  as  an 

be  wholly  by  words,  but  may  be  established  acknowledgment  of  the  whole  debt.  Hooper 

by  any  act  or  words  that  necessarily  pre-  v.  Stevens,  4  Ad.  &  El.  71 ;  Smith  v.  Sims, 

suppose  or  admit  the  existence  of  a  debt  9  Ga.  80 ;  Sibley  v,  Lambert,  30  Me.  258  ; 

and  an  obligation  to  pay  it.    Bam  field  v.  Baudan  o.  Tobcy,  11  How.  (U.  S.)  498  ; 

Tupper,    7   Exch.   27  ;    Purdon  v.  Pur-  Strong «.  McCormick,  6  Vt  838  ;  Tumey 

don,  10  M.  &  W.  861.     Thus,  in  the  cases  v,  Dodwell,  3  El.  &  Bl.   186  ;  Jones  v, 

cited  a7t^,  as  well  as  those  following,  the  Jones,  21  N.  H.  219  ;  Illsley  v.  Jewett,  2 

payment  of  interest  was  held  to  operate  as  Met.  (Mass.)  168  ;  State  Bank  v.  Waddy, 

an  admission  of  a  subsisting  debt  still  due,  6  Ark.  848  ;  Badger  v.  Arch,  10  Excli. 

sufficient  to  remove  the  bar  of  the  statute.  883.   And  generally  all  the  attendant  cir- 

Sanford  v.  Hayes,  19  Conn.  591 ;  Clement*  cumstances  should  be  considered  in  order 

son  V.  Williams,  8  Cranch  (U.  S.),  74  ;  Lord  to  arrive  at  the  real  intention  of  the  debtor 

uShaler,dConn.l51.  And  this isso  whether  by  what  he  said, 
the  interest  accrued  before  or  after  the 


§  68.]                                   ACKNOWLEDGMENTS,  191 

most  not  be  any  uncertainty  as  to  the  particular  debt  to  which  the 

of  the  plaintiff,  and  the  plaintiff  proved  a  debt  more  than  ax  years  old,  said :  "  I 

that  payment  had  not  so  been  made,  it  know  that  I  owe  the  money;  bnt  the  bill 

was  held  that  this  did  not  amount  to  an  that  I  gave  is  on  a  three-penny  receipt 

acknowled^ent  of  the  debt  sufficient  to  stamp,  and  I  will  never  pay  it."    Held, 

take  it  out  of  the  statute.    Bristol,  J.,  that  this  was  not  such  an  acknowledgment 

in  delivering  the  opinion  of  the  court,  of  the  debt  as  would  take  the  case  out  of 

said:  "  A  debt  being  barred  by  the  statute  the  statute  of  limitations.    Best,  C.  J., 

of  limitations,  the  defendant  is  entitled  to  said:  '*  I  am  sorry  to  be  obliged  to  admit 

take  advantage  of  it  unless  he  consents  to  that  the  courts  of  justice  have  been  de- 

relinqmsh  its  protection,  either  expressly  servedly   censured    for   their   vacillating 

or  by  evident  implication.    The  truth  or  decisions  on  21  Jac.  I.  c.  16.     When  by 

falsehood  of  the  defendant's  declaration  distinctions  and  refinements,  which.  Lord 

as  to  paying  the  demand  appears  to  me  Mansfield  says,  the  common  sense  of 

immaterial  to  the  true  point  of  inquiiy,  mankind    cannot   keep   pace   with,   any 

which  in  all  such  cases  should  be,  whether  branch  of  the  law  is  brought  into  a  state  of 

the  defendant  has,  by  an  express  or  im-  uncertainty,  the  evil  is  only  to  be  reme- 

plied  recognition  of  the  debt,  voluntarily  died  by  going  back  to  the  statute;  or,  if  it 

renounced  the  protection  of  the  statute,  be  in  the  common  law,  settling  it  on  some 

We  think  this  should  depend  on  the  de-  broad  and  intelligible  principle.    But  this 

fendant  himself,  and  on  his  own  declara-  must  be  done  with  caution,  otherwise  we 

tions;  not  on  disproving  the  truth  of  these  shall  increase  the  confusion  that  we  at- 

declarations,  and  thereby  converting  what  tempt  to  get  rid  of;  the  authority  of  no 

was  intended  as  an  absolute  denial  of  any  one  court  is  sufficient  in  such  a  case.     I 

indebtedness  into  an  acknowledgment  of  will  therefore  go  no  further  to-day  than  I 

such  debt,  and  a  promise  to  pay  it.     It  am  authorized  to  go  by  the  authority  of 

might  as  well  be  claimed,  if  a  defendant  modem  decisions."    "Christianity  forbids 

denied  the  execution  of  a  note  barred  by  us  to  attempt  enforcing  the  pa3rment  of  a 

the  statute  of  limitations,  and  the  plaintiff  debt,  which  time  and  misfortune  have  ren- 

could  prove  that  he  executed  it,  that  the  dered  the  debtor  unable  to  discharge.  The 

defendant  had  forfeited  the  protection  of  l^slature  thought  that  if  a  demand  was 

the  statute.    No  intention  to  waive  the  not  attempted  to  be  enforced  for  six  years 

protection  of  the  statute  can  be  inferred  some  good  excuse  for  the  non-payment 

from  the  declarations  of  payment  made  by  might  be  presumed,  and  took  away  the 

the  defendant,  even  if  those  declarations  legal  powers  of  recovering  it.     I  think, 

are  proved  untrue.    Marshall  v.  Dalliber,  if  I  were  now  sitting  in  the  Exchequer 

6  Conn.  488;  Bailey  v,  Bailey,  14  S.  &  R.  Chamber,  I  should  say  that  an  acknowl- 

(Penn.)  195.    In  an  action  of  assumpsit  for  edgment  of  a  debt,  however  distinct  and 

goods  sold  and  delivered,  and  on  the  money  unqualified,  would  not  take  from  the  party 

counts,  the  defendant  pleaded  the  genend  who  makes  it  the  protection  of  the  statute 

issue  and  the  statute  of  limitations.    The  of  limitations.     But  I  shall  not,  after  the 

defendant  paid  money  into  court  generally,  cases  that  have  been  decided,  be  disposed 

Held,  that  such  payment  did  not  take  the  to  go  so  far  in  this  court  without  consult- 

case  out  of  the  statute.    The  court  said :  ing  the  judges  of  the  other  courts.    There 

"  The  payment  into  court  was  equivalent  are  many  cases  from  which  it  may  be  col- 

to  saying  so  much  is  due  and  no  more,  lected,  that  if  there  be  anything  said  at 

You  cannot  from  such  a  negative  imply  an  the  time  of  the  acknowledgment  to  repel 

affirmative.    The  plaintiff,  therefore,  with  the  inference  of  a  promise,  the  acknowl- 

lespect  to  the  rest  of  his  demand,  was  in  edgment  will  not  take  a  case  out  of  the 

precisely  the  same  situation  as  if  that  sum  statute  of  limitations." 

had  not  been  paid  in.    Long  v.  Grenville,  In  the  case  of  Tanner  v.  Smart,   6 

8  B.  &  C.  10;  Shaddick  v.  Bennett,  4  id.  B.  &  C.  608,  Lord  Tenterden,  C.  J., 

769."    In  the  case  of  A'Court  v.  Cross,  8  said:  "There  are,  undoubtedly,  authorities 

Bing.  829,  the  defendant  being  arrested  on  that  the  statute  is  founded  on  the  pre* 
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admission  applies.     It  must  be  so  distinct  and  nnamblguous  as  to 

sumption  of  payment,  that  whatever  repels  in  order  to  take  the  case  out  ol  the  statute^ 

that  presumption  is  an  answer  to  the  stat-  called  a  witness,  who  proved  that  he  called 

ute,  and  that  any  acknowledgment  which  upon  the  defendant  and  showed  him  the 

repels  that  presumption  is,  in  l^gal  effect,  receipt,  and  asked  him  if  he  knew  any- 

apromise  to  pay  the  debt;  and  that  though  thing  of  it,  to  which  the  defendant  an- 

such  an  acknowledgment  is  accompanied  swered,  "Yes,  I  know  all  alx)ut  it."    The 

with  only  a  eonditional  promise,  or  even  a  witness  then  asked  him  for  the  amount, 

refusal  to  pay,  the  law  considers  the  con-  to  which  defendant  answered,  "It  was  not 

dition  or  refusal  void,  and  considers  the  worth  a  penny,  he  should  never  pay  it." 

acknowledgment  of  itself  an  unconditional  He  admitted  his  signature  to  the  receipt 

answer  to  the  statute;  and  if  these  author-  The  witness  said,  "  Perhaps  you  have  paid 

ities  be  unquestionable,  the  verdict  which  it;"  defendant  answered,  "No,  never,  he 

has  been  given  for  the  plaintiff  ought  to  never  had,  and  never  would ; "  and  added, 

stand,  and  the  rule  for  a  new  trial  ought  "Besides,  it  is  out  of  date,  and  no  law  shall 

to  be  discharged.     I  refer  to  the  cases  of  make  me  pay  it."     Held,  that  this  evi- 

Yea  V,  Fouraker,  2  Burr.  1099  ;   Lloyd  dence  was  not  sufficient  to  charge  the  de- 

V,  Maund,  2  T.  R.  760  ;  Bryan  v.  Horse-  fendant  with  the  debt,  for  there  was  no 

man,  4  East,  599  ;   Leaper  v.  Tatton,  16  evidence,  but  the  contrary,  that  the  debt 

East,    420  ;    Douthwaite   v,    Tibbutt,  5  ever  existed.    Rowecroft  v.  Lomas,  4  M. 

M.  &  S.  75 ;  Frost  v,  Bengough,  1  Bing.  k  S.  457.     A  qualified  admission  by  a 

266 ;  Rowcroft  v,  Lomas,  4  M.  &  S.  457;  party  who  relies  on  an  objection,  which 

Swan  «.  Sowell,  2  B.  &  Aid.  759;  Mount-  would  at  any  time  have  been  a  good  de* 

Stephen  v.  Brooke,  SB.  &  Aid.  141.    But  fence  to  the  action,  does  not  take  a  case 

if  there  are  conflicting  authorities  upon  out  of  the  statute  of  limitations.      De 

the  point,  if  the  principles  upon  which  the  La  Torre  v,  Barclay,  1  Starkie,  6.     To 

authorities  I  have  mentioned  are  founded  a  demand  for  the  charges  of  preparing 

appear  to  be  doubtful,  and  the  opposite  an  annuity  deed,  the  defendant  said,  "  I 

authorities  more  consonant  to  legal  rules,  thought  I  had  paid  it,  but  I  have  been 

we  ought  at  least  to  grant  a  new  trial,  that  in  so  much  trouble  since,  that  I  really  do 

the  opX)ortunity  may  be  offered  of  having  not  recollect  it."    The  plaintiff  answered, 

the  decision  of  a  court  of  error  upon  the  "  You  know  the  price  of  the  annuity  was 

point,  and  that  for  the  future  we  may  paid  you  in  a  £1,000  bank-note,  which  you 

have  a  correct  standard  by  which  to  act"  changed  at  Badcock's."     The  defendant 

And  the  rule  for  a  new  trial  was  made  ab-  made  no  answer.    Held,  that  this  was  not  a 

solute.     In  assumpsit  for  fees  as  an  attor-  sufficient  acknowledgment  of  the  debt  to 

ney  at  law,  the  defendant  pleaded  the  deprive  the  defendant  of  the  benefit  of  his 

statute  of  limitations  in  bar  of  the  action;  plea  of  the  statute  of  limitations.    Hel* 

at  the  trial  the  plaintiff  proved  a  letter  re-  lings  v,  Shaw,  7  Taunt  608.     A  mere  de- 

ceived  from  the  defendant  after  the  ser-  mand  of  a  debt,  without  process,  or  any 

vices  performed,  but  more  than  six  years  acknowledgment,  is  not  sufficient  to  take- 

before  the  commencement  of  the  suit,  in  the  case  out  of  the  statute  of  limitations 

which  he  promised  to  pay  for  the  services  Hodle  v.  Healey,  1  V.  &  B.  540.     In  the 

claimed  in  this  suit,  and  also  proved  that  case  of  Scull «.  Wallace,  15  S.  &  R.  (Penn.) 

\rithin  six  years  past  the  defendant  said  281,  the  plaintiff  below  examined  Scull, 

to  him,  "If  I  owe  you  anything  on  that  one  of  the  defendants,  as  a  witness,  without 

claim  I  will  pay  you ;  but  I  owe  you  noth-  objection.    All  the  defendants  pleaded  the 

ing."    Held,  that  this  was  not  sufficient  act  of  limitations ;  and  it  was  held  that 

evidence  of  a  new  promise  to  avoid  the  bar  the  plaintiff  would  not  be  permitted,  for 

of  the  statute  of  limitations.    Parley  v.  the  purpose  of  avoiding  that  plea,  to  ask 

Little,  8  Me.  97.  Scull  whether  it  was  his  intent  to  plead 

In  an  action  of  assumpsit  for  money  due  the  act  of  limitations.    And  althou^  the 

on  an  accountable  receipt,  the  statute  of  question 'was  left  undetermined,  whether 

limitations  was  pleaded,  and  the  plaintiff,  an  administrator  may  chax^  the  estate  of 
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remoye  all  hesitation  in  regard  to  the  debtor's  meaning.^    It  is  not 

his  intestate,  by  refusing  to  plead  the  act  a  wonder  any  opinion  should  ever  have 

of  limitations,   although  his  co-adminis-  been  held  to  the  contrary.     Now,  to  apply 

trator  insists  on  pleading  it,  yet  it  was  the  law  to  the  evidence  in  this  case,  Mr. 

decided,  that  if  one  stands  neutral  the  Scull's  confession,  considered  in  toto,  ia 

others  may  plead  it.     Tilghman,  C.  J.,  altogether  inconsistent  with  a  promise  to 

said:  "  A  very  important  point  was  raised  pay;  because  he  expressly  declared  that 

by  the  defendant's  counsel,  which  it  is  Mrs.  Irwin  was  determined  to  plead  the 

unnecessary  to  decide,  because  it  does  not  statute,  and  he  would  leave  the  matter  to 

fairly  arise  from  the  evidence.    This  point  her,  and  would  have  nothing  to  do  with 

was,  whether  one  administrator  may  charge  it.     I  am  at  a  loss  for  any  argument  to 

the  estate  by  refusing  to  plead  the  act  of  show  the  inconsistency  of  this  acknowl- 

limitations  although  his  co-administrator  edgment  with  a  promise  to  pay.      The 

insist  on  pleading  it.      But  it  is  clear  meaning  is  so  plain  that  it  is  impo&sible  to* 

enough  by  the  evidence  that  Mr.  Scull,  misunderstand  it." 

although  he  did  not  desire  to  plead  the  In  England,  all  questions  about  the 
act,  and  did  not  think  it  proper  that  it  sufficiency  of  acknowledgments  to  revive 
should  be  pleaded,  was  determined  to  act  claims  barred  by  the  statute  of  limitations, 
in  such  a  manner  as  should  leave  the  were  put  at  rest  by  Stat.  8  Geo.  IV. 
widow  of  William  Irwin  at  liberty  to  avail  i  Mercur,  J.,  in  Palmer  v.  Gillespie,, 
the  estate  of  that  plea  if  she  judged  it  90  Penn.  St.  363.    In  Fiske  v.  Hibbard,  45. 
right  to  do  so.     Mr.  M'Donald,  a  witness  N.  Y.  Superior  Ct.  831,  the  debtor  wrote- 
for  the  plaintiff,  swore  that  Scull  told  him  the  plaintiff  as  follows :  "  I  am  well  aware^ 
he  had  no  doubt  that  the  estate  of  Irwin  that  I  owe  you  for  money  borrowed.     As 
was  indebted  to  Wallace,  but  how  much  you  have  the  figures,  I  wish  you  would  at 
he  could  not  telL     But  in  the  same  con-  your  leisure    make   out   a   statement  of 
versation  ScuU  observed  that  Mrs.  Irwin  what  you  consider  my  indebtedness  to  you,, 
was  outrageous  about  Wallace's  claim,  and  and  send  it  to  me,  resting  assured  that  in 
was  determined  to  plead  the  statute  of  all  money  matters  I  desire  to  act  honestly 
limitations.     She  said  she  would  not  pay  toward  everylnxiy ; "  and  it  was  held  that 
a  cent  of  it.   Scull  said  he  would  leave  the  this  was  a  sufficient  acknowledgment  of  a. 
matter  to  her  altogether,  and  have  nothing  present  indebtedness  from  which  a  promise- 
to  do  with  it.     And  this  was  confirmed  by  to  pay  may  be  implied.     In  Webb  i'.  Car- 
Scull  in  his  own  testimony  in  the  strongest  ter,  62  Ga.'  415,  a  letter  from  the  defend^ 
terms ;  for  he  swore  that  he  never  had  ant  to  the  plaintiff  enclosing  five  dollars, 
an  idea  of  depriving  the  other  administra-  to  be  indorsed  on  the  note,  and  stating,, 
tors  of  the  benefit  of  the  act,  if  they  chose  *'  My  son  James  will  wind  up  my  business, 
to  avail  themselves  of  it    There  was  no  with  instructions  to  pay  you,"  was  held  to 
contradiction  in  the  evidence  on  this  point,  be  a  written  acknowledgment  sufficient  to 
and  the  defendant's  counsel  had  a  right  to  support  a  promise  to  pay.    But  in  Eckford 
the  court's  opinion  whether    Scull's  ac-  v.  Evans,  56"  Miss.  18,  a  letter  as  follows, 
knowledgment,  taking  it  altogether,  took  "I  am  going  to- Aberdeen  to-morrow,  and 
the  case  out  of  the  act  of  limitations.    The  will  send  fifty  dollars,  which  is  all  I  can 
law  has  been  well  settled  by  repeated  de-  spare  at  present,"  was  held  too  indefinite^ 
cisions  of  this  court.    The  principle  is  this:  and  not  sufficient  as  an  acknowledgment 
A  slight  acknowledgment  of  an  existing  of  the  debt  in  suit  to  affect  the  operation 
debt  is  sufficient  to  take  the  case  out  of  of  the  statute.     But  in  Bayliss  v.  Street,. 
the  statute,  because  the  jury  may  and  51  Iowa,  627,  a  letter  addressed  by  the 
ought  to  presume  a  new  promise;  but  the  maker  of  the  note  in  suit,  -stating  that  he 
acknowledgment  is  to  be  taken  altogether,  "hoped  to  pay,"  and  that  in  case  of  his- 
and  if,  on  the  whole,  it  is  inconsistent  death  he  had  provided  for  payment  out  of 
with  a  new  promise,  no  new  promise  shall  his  life  insurance,  was  held  sufficient.    In 
be  implied,   and  the  statute  shall   bar.  Treadway  v,  Treadway,  6  III.  App.  478,  a 
This  is  such  plain  common  sense  that  it  is  debtor  was  asked  by  his  creditor  to  give 
VOL.  I.  — 18 
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essential  that  the  amonnt  of  the  debt   should  be  stated  or  even 
referred  to.      It  is  sufficient  if  the  acknowledgment  admits  something 

to  be  due  upon  a  specific  claim,  and  parol  evidence  is  admissible 
to  prove  the  amount ;  ^  and  the  same  is  also  true  as  to  the  nature  of 

him  bis  note  for  a  debt  htmd  by  the  long,"  in  a  letter  refetring  to  a  debt,  held 

Btatnte,  to  which  he  reiilied  that  **  it  makes  not  saffideDt.   WUoox  v.  Williams,  6  Ner. 

no  di£ferenoe,  it  it  all  in  the  family ; "  and  S06.    A  i^edge  of  stock  to  secure  a  debt 

it  was  held  not  wffident  to  found  a  prom-  was  held  a  oontinaoas  acknowledgment  of 

ise  Qpon.     Fries  «.  Boisselet,  9  8.  &  B.  the  indebtedness  that  prevents  the  statute 

( Penn. )  128  ;  Bailey  v,  Bailey,  1 4  id.  195 ;  from  running.    Citizen's  Bank  v.  Johnson, 

AUison  V.  James,  9  Watts  (Penn«),  S80  ;  21  La.  An.  128.    But  this  doctrine  is  quea- 

Gilkyson  v.  Lanub,  6  W.  ^  S.  (Penn.)  tionable.    The  true  role  undoubtedly  1% 

218  ;  Hazlebaker  v.  Reeves,  9  Penn.  264 ;  that  while  the  statute  runs  upon  the  debt, 

Davis  V.  Steiner,  14  Penn.  St.  275  ;  Johns  the  lien  upon  the  stock  for  the  amount  of 

V.  Lants,  82  id.  824.     In  the  last  case,  the  debt  still  remains ;  and  alter  the  debt 

it  was  said,  **  No  case,  however,  has  ever  Is  barred,  the  pledgee  can  look  only  to  tbs 

£one  the  length  of  saying  that  there  must  stock  for  payment 

be  an  express  promise  to  pay  in  terms."  ^  Hazlebaker  v,  Reevea,  12  Penn.  St  < 

Watson  V.  Sterm,  26  Penn.  St  121,  and  264 ;  Davis  v.  Steiner,  14  id.  275;  Moore 

Senseman  v.   Hershman,   84  id.   88,  de-  «.  Hyman,  18  Ired.  (N.  C.)  L.  272 ;  Hart 

«lare  the  role  to  be  as  stated  in  the  cases  «.  Boyd,  54  Miss.  547*     But  unless  the 

cited.     Miller  v,  Baschore,  85  id.  856,  was  promise  or  acknowledgment  is  for  a  sum 

not  intended  to  overrale  the  long  line  of  certain,  it  must  be  for  that  which  can  be 

preceding  cases.     The  generality  of  the  reduced  to  a  oertalnty.     McRae  «.  Leaiy, 

langusge  therein  used  must  therefore  not  1  Jones  (N.  C)  L.  91  ;  Shaw  o.  Allen, 

be    understood  as  requiring  an    express  BusU  (K.  0.)  L.  58  ;  Peterson  v,  £llioott^ 

promise,  but  a  promise  that  maybe  clearly  9  Md.  52;  Thompson  v.  French,  10  Yerg. 

implied.    A  promise  by  the  debtor,  when  (Tenn.)  458  ;  Hale  v.  Hale,  4  Humph, 

spoken  to  about  the  debt  by  his  creditor,  (Tenn.)  188 ;  Hunter  v.  Kettredge,  41  Vt 

that  he  would  settle  it,   would  pay  it,  859.      In  Starkie  on  Evidence,   voL  iL 

would  eee  to  it  that  it  was  correct,  was  p.  666,  8d  ed,,  the  following  is  the  rale 

held  sufficient  to  take  the  debt  out  of  the  deduced  from  the  recent  cases :  "  From 

statute.      Palmer  «.  Gillespie,  ante.     In  the  late  decisions  on  the  effect  of  an  ao- 

Bloom  9.  Kern,  80  La.  An.  part  2,  1268,  knowledgment  under  the  provisions  of  the 

it  was  held  that  letters  from  the  debtor  to  statute  21  Jac  I.  c  19,  where  all  the  former 

the  creditor,  declaring  his  inability  to  pay,  eases  were  brought  under  consideration, 

and  asking  for  indulgence,  were  sufficient  the  result  seems  to  be  that,  to  repel  the 

to  interrapt  the  statute,  both  as  to  the  limitingpowerof  the  statute,  it  must  either 

principal  debtor  and  hia  surety.     But  see  amount  to  an  express  promise  or  to  so  clear 

Cook  V.  Cook,   10  Heisk.   (Tenn.)  664,  an  admission  of  a  still  subsisting  liability, 

where  it  was  held  that  in  order  to  suspend  that  a  promise  must  necessarily  be  im- 

the  statute  a  request  for  delay  must  stipu-  plied."    In  CoUedge  v.  Horo,  8  Bing.  119, 

late  for  a  particular  time.      In  Leigh  v,  the  letter  was  this :    "I  have  received 

Linthicum,  80  Tex.  100,  a  letter  in  the  yours  respectiug  the  plaintiff's  demand ; 

following  words  was  held  not  sufficient  to  it  is  not  a  just  one  ;  I  am  ready  to  settle 

remove  the  statute  bar,  because  it  did  not  the  account  whenever  the  plaintiff  thinks 

show  what  part  of  the  note  was  left  unpaid,  proper  to  meet  on  the  business  ;  I  am  not 

after  deducting  the  credits  :  *'  You  said  in  his  debt  £90,  nor  anything  like  that 

something  alx>ut  a  note  you  have.     You  8um ;  shall  be  happy  to  settle  the  differ* 

are  apprised  I  have  an  offset ;  when  I  see  enoe  by  his  meeting  me.**  There  the  party 

you  we  will  adjust  the  matter,  and  what-  uses  the  teraia,  **  shall  be  happy  to  settle 

ever  is  due  on  the  note  I  will  pay."    The  the  difference,"  which  admits  something 

words,  *'  I  feel  ashsmed  of  it  standing  so  due;  and  that  |)arol  evidence  may  be  given 
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the  indebtedness.^  But  it  mast  be  shown  unmistakablj  to  relate  to 
ike  particular  debt  or  demand  which  is  soaght  to  he  revived  by  it^ 
or  the  acknowledgment  must  be  attended  by  circumstances  which  will 
enable  a  jury  to  ascertain  definitely  what  debt  was  intended  ;  ^  and  an 

to  determiii«  th«  amoant  oannot  be  die-  before  the  comtnencemeiit  of  the  suit,  con- 
pated.  So  in  Waller  v.  Lacy,  1  M.  4  G.  eluding  to  the  country  ;  to  winch  the 
54,  the  defendant  having  a  claim  againat  defendant,  by  hie  rejoinder,  added  the 
the  plaintiff;  the  latter  virote  at  the  fool  similiter.  At  the  trial,  the  plaintiff  hav- 
oC  his  bill,  "  By  Mr.  Lacy'a  bill,*'  leaving  ing  proved  his  case,  and  the  defendant  his 
a  blank  for  the  amount.  He  then  wrote  set-off,  the  latter  pat  in  a  letter  from  the 
below,  "Agreeably  to  your  request  above  plaintiff  to  the  'defendant,  in  which  the 
I  send  you  my  bill,  which  I  will  thank  following  passages  were  relied  upon  to 
you  to  peruse,  and,  if  correct,  favor  me  take  the  case  out  of  the  statute:  "Before 
with  a  bill  for  the  balance."  The  word  closing  this,  I  have  to  request  yon  will  be 
'*  balance  *'  necessarily  implied  that  some-  pleased  to  send  me  in  any  bill  or  what  de- 
thing  was  due.  The  cases  have  not  gone  mand  you  have  to  make  on  me,  and,  if 
fai-ther  than  that  an  absolute  admission  of  just,  I  shall  not  give  you  the  trouble  of 
some  debt  being  due  is  sufficient,  and  that  going  to  law.  If  you  refer  to  your  books, 
,  that  admission  maybe  conpledwith  evidence  you  will  find  the  last  payment  I  made  yon 
to  prove  the  amount.  Lechmere  v.  Fleteh-  was  in  May,  1839  ;  the  day  I  have  forgot 
er,  1  G.  &  M.  C23.  In  Cheslyn  o.  Dalby,  I  shall  leave  town  to-morrow,  but  shall  be 
4  Y.  A  C.  23S,  a  deed  executed  by  A.  and  back  in  a  few  days,  for  a  month,  and  if 
3,  recited  that  A.  was  indebted  in  various  you  will  bring  my  bill  In  here  to  me  by 
sums,  the  amount  of  which  was  not  yet  eleven,  I  shall  be  at  your  service ; "  and 
ascertained,  and  that  A.  was  willing  to  this  was  held  not  a  sufficient  admission  to 
pay  K  the  amount  which  might  appear  teke  the  case  out  of  the  stetute  of  limita- 
to  be  due  in  respect  of  such  sums,  such  tions. 

snms  to  be  ascertained  and  paid  as  therein  ^  Dickinson  v,  Hatfield,  1  M.  &  R.  141. 
mentioned,  and  the  deed  afterward  pro-  ^  In  order  to  revive  a  note,  which  on 
vided  for  teking  the  accounte  by  the  arbi-  ite  face  is  barred  by  the  statute  of  limita- 
tration  of  two  persons  named  therein ;  and  tlons,  by  a  new  promise,  such  new  promise 
it  was  held  that,  notwithstanding  the  clause  must  so  plainly  and  cleariy  refer  to  or  de- 
as  to  arbitration,  the  recital  amounted  to  scribe  the  very  note  in  question  as  to  iden- 
an  absolute  promise  to  pay  the  amount  tify  it  with  reasonable  certainty.  Oartrell 
when  ascerteined,  and  that,  when  coupled  v.  Linn,  79  Ga.  702  ;  Switzer  v.  Noffsinger, 
with  external  parol  proof  as  to  the  amount  82  Va.  618  ;  Martin  v.  Broach,  6  6a.  21 ; 
there  was  a  sufficient  acknowledgment  to  Arey  v.  Stephenson,  11  Ired.  (K.  C.)  L. 
bar  the  stetute.  Aldbrson,  B.,  said :  '*  I  86 ;  Bobbins  «.  Farley,  2  Strobh.  (S.  G. ) 
apprehend  it  must  be  considered  as  fully  848 ;  Conway  v,  Beybum,  22  Ark.  290 ; 
established  that  a  general  promise  in  writ-  Lockhart  v.  Eaves,  Dudley  (S.  C.)  821 ; 
ing  to  pay,  not  specifying  any  amount,  but  Buckingham  v.  Smith,  28  Conn.  468  ; 
which  can  be  made  certain  as  to  the  amount  Clarke  v.  Duteher,  9  Cow.  (N.  T.)  674; 
by  extrinsic  evidence,  is  sufficient  to  teke  Stafford  v.  Biyan,  8  Wend.  (N.  Y.)  682  ; 
the  case  out  of  the  operation  of  the  statute  McMnllen  «.  Grannis,  10  N.  Y.  Leg.  Obs. 
of  limitations."  Morrell  v.  Frith,  8  M.  &  67.  It  must  refer  distinctly  and  specifi- 
W.  402.  In  Spong  v.  Wright,  9  M.  &  W.  cally  to  the  original  debt.  Dobson  v. 
629,  the  plaintiff  brought  an  action  of  Qttantrel,  1  Phila.  (Penn.)  204;  Clark  «. 
debt  on  a  bill  of  exchange  for  £20.  The  Magnire,  86  Penn.  St.  269;  Tracy  v.  New- 
defendant  pleaded,  first,  except  as  to  £10  ell,  8  L^.  A  Ins.  Kep.  60 ;  Cook  v.  Mar- 
11s.,  parcel,  &c.  a  set-off  for  board  and  tin,  29  Oonn.  68;  Lord  v.  Harvey,  8  id. 
lodging  ;  and  as  to  the  sum  of  £10  lis.,  870. 

payment  of  that  sum  into  court    Repli-        The  neoeasity  ft>r  a  new  promise,  or  of 

cation,  that  the  alleged  debto  and  causes  evidence  from  which  a  new  promise  may  be 

of  set-off  did  not  accrue  within  six  yean  implied,  for  the  pnrpoae  of  avoiding  a  plea 
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acknowledgement  of  an  indebtedness  upon  the  aggregate  of  several  dis- 
tinct classes  of  claims,  but  which  neither  refers  to  any  particular 

of  the  statute  of  limitations^  is  as  well  with  the  general  coarse  of  deciaion,  and 

settled  in  £ngland  as  in  this  country  ;  and  can  hai-dly  be  sustainetl  on  principle.    To 

although  an  express  or  implied  ackuowl-  continue  the  obligation  of  a  debt  requires 

edgment  of  the  debt  will  suffice,  Ganlner  an  express  or  implied  promise,  and  nothing 

V.  M'Mabou,  3  Q.  B.  561  ;  Walter  v.  Lacy,  more  is  requisite  to  revive  it  after  it  has 

X  M.  &  G.  64  ;  Dodson  v.  Mackey,  8  Ad.  &  been  extinguished.    A  replication  of  a  new 

El.  225,  yet  there  can  be  no  recovery  if  promise,  or  of  a  new  cause  of  action  within 

the  acknowledgment  is  accompanied  with  six  years,  is  a  sufficient  answer  to  a  plea 

any  qualification  tendmg  to  rebut  the  im-  of  the  statute  under  all  circumstances,  and 

plication  of  a  promise  of  payment,  which  identity  of  allegation  would  seem  to  imply 

would  otherwise  arise,  Routledge  v.  Ram-  identity  of  proof.     In  Case  v.  Cushmaii, 

say,  id.  221 ;  Spoug  u.  Wright,  9  M.  &  W.  1  Penn.  St.  241,  Kennedy,  J.,  inclined  to 

629 ;    Hart  v,  Prendergast,  14   id.  741 ;  the  opposite  view. 

Cripps  V.   Davi<i,  12  id.  159  ;  Morrell  v.  The  acknowledgment  must  appear,  or 

Frith,  8  id.  402.    The  operation  and  ex-  be  shown  to  relate  to  the  debt,  which  is 

tent  of  the  rule  in  that  country  will  best  the  cause  of  action,  Stafford  v.  Bryan,  S 

appear  from  the  language  of  Lord  Den-  Wend.  (N.  Y.)  585;  Martin  v.  Broach,  6 

MAN,  in  deciding  the  case  of  Bateman  Ga.  21;  Iiockhart  v.  Eaves,  Dudley  <S.  C), 

V.  Pinder,  3  Q.  B.  574,  where  an  attempt  321 ;  Airey  v,  Stevenson,  11  Ired.  (N.  C. ) 

was  made,  on  the  authority  of  Yea  v.  Fou-  86  ;  Braikford  v.  James,  3  Strobh.  (S.  C.) 

raker,  2  Burr.  1099,  to  sustain  a  traverse  171  ;  Boxley  o.  Gayle,  19  Ala.  151  ;  but 

of  a  plea  of  the  statute  by  evidence  of  a  will  be  presumed  to  refer  to  that  proved  by 

payment  by  the  defendant  since  action  the  creditor,  unless  another  is  shown  to 

brought.     '*This  case,  when  we  consider  exist  by  his  evidence  or  that  of  the  debtor, 

it," said  his  Lordship,  " is  very  clear.  Yea  Bailey  v.  Crane,  21  Pick.  (Mass.)  823; 

V.  Fouraker  is  acknowledged  as  an  author-  Woodbridge  v.  Allen,  12  Met.  (Mass.)  470; 

ity  in  Thornton  o.  Illingworth ;  but  the  Coles  v.  Kelsey,  2  Tex.  541 ;  Brown  v, 

judges  distinguish  it  from  that  case.     Yea  The  State  Bank,  5  Ark.  134  ;  Wood  v, 

V.  Fouraker  was  rightly  decided,  if,   as  Wylds,  6  id.  754  ;  Guy  v.  Tams,  6  Gill 

Bayley  and  Holroyd,  J  J.,  lay  it  down  (Md.),  82 ;  because,  if  there  is  no  other 

in  the  subsequent  case,  the  statute  of  limi-  debt,  there  is  no  need  of  proof ;  and  if 

tations  takes  effect  upon  the  ground  that  there  is,  the  burden  rests  with  him  who 

after  a  certain  time  it  shall  be  presumed  maintains  the  affirmative.     Some  of  the 

that  the  debt  has  l)een  discharged.     For,  cases  go  further  in  language,  if  not  in  de- 

if  that  be  so,  an  acknowledgment  made  at  cision,  and  require  speci6c  proof  of  iden- 

any  time  will  rebut  that  presumption.  But  tity  in  all  cases,  either  from  the  words  of 

in  Tanner  v.  Smart,  6  B.  &  C.  602,  the  the  acknowledgment  or  from  other  sources, 

earlier  cases  were  revised,  and  the  doctrine  Robinson  v,  Fraley,  2  Strobh.  (S.  C.)  348  ; 

as  to  presumption  of  payment  repudiated  ;  Prey  v.  Garcelon,  17  Me.  145  ;  Martin  v. 

and  it  was  held  that,  to  prevent  the  oper-  Broach,  ante  ;  and  there  can  be  little  doubt 

ation  of  the  statute,  a  distinct  promise  was  that  an  unsettled  account,  containing  differ- 

necessaiy.     That  promise  must  be  before  ent  charges  or  items,  will  not  be  taken  out 

action  brought."    The   courts  of   South  of  the  statute  by  a  general  admission  not 

Carolina,  however,    distinguish    between  naming  the  amount  due  on  the  whole,  nor 

those  cases  in  which  the  debt  is  barred  referring  to  any  specific  portion,  Hoff  v, 

before  the  admission,  and  those  in  which  Richardson,  19  Penn.  St.  388  ;  Clark  o. 

it  is  not,  and  hold  much  slighter  evidence  Dutcher,  9  Cow.  (N.  Y. )  674 ;  because  the 

sufficient  in  the  latter  case  than  in  the  for-  ambiguity  appears   under  these    drcum- 

mer.    Young  v.  Monpoey,  2  Bailey,  278  ;  stances,  on  the  face  of  the  evidence  :  and 

Bowdre  v.  Hampton,  6  Rich.  (S.  C.)  208;  such  is  unquestionably  the  law  when  part 

Deloach  v.  Turner,  7  id.  148.     This  view  of  the  plaintiff's  demand  is  barred  by  the 

of  the  law  is  unquestionably  at  variance  statute,  and  part  not,  unless  the  acknowl- 
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claim,  nor  to  one  debt  only,  has  been  held  not  sufficient  to  take  any 

edgment  is  so  worded  as  to  refer  manifestly  statute.  In  like  manner,  great  injustice 
to  the  former  as  well  as  to  the  latter,  might  result  if  a  general  acknowledgment 
Morgan  v,  Walton,  4  Penn.  St  821.  An  that  something  is  dae  on  an  unliquidated 
acknowledgment  which  is  vague  and  am-  account  for  goods  sold  or  services  rendered 
biguous  in  itself  is  necessarily  insufficient,  at  different  times,  during  a  loug-continued 
Harbold  v,  Kuntz,  16  Penn.  St.  210  ;  period,  were  held  sufficient  to  remove  the 
Shuber  v.  Suter,  10  id.  308  ;  Farley  t;.  bar  of  the  statute,  and  authorize  a  recovery 
Kustenbader,  3  id.  418 ;  and  the  result  for  the  whole  of  the  demand.  Suter  v, 
must  be  the  same,  where  the  ambiguity  or  Shuber,  23  Penn.  St.  308.  But  the  question 
uncertainty  arises  from  the  nature  of  that  is  one  purely  of  intention,  and  depends 
to  which  it  refers ;  but  whatever  may  have  wholly  on  the  meaning  of  the  debtor  aa 
been  said,  it  has  not  yet  been  decided,  deduced  from  his  words  and  actions  in 
that  a  single  and  liquidated  debt  will  not  connection  with  all  the  circumstances  of 
be  revived  by  a  general  acknowledgment  the  case.  Thus,  a  promise  to  settle  a  debt 
or  promise  of  payment  Certainty  is  es-  may  be  given  in  such  a  way  as  to  show 
sentially  requisite  in  all  cases  to  a  good  that  the  debtor  meant  to  bind  himself  to 
cause  of  action ;  but  an  acknowledgment  pay  it ;  and  words  which  may  have  been 
will  be  sufficient,  if  it  can  be  reduced  to  wholly  insufficient  when  applied  to  an  un- 
certainty by  applying  it  to  that  to  which  settled  account,  may  have  a  different  sig- 
it  relates.  Smith  v.  Leeper,  lOlred.  (N.  C.)  nification  when  spoken  of  a  debt  which 
86  ;  Moore  v.  Hyman,  13  id.  272.  has  been  liquidated  or  reduced  to  certainty. 
When  the  debt  is  certain  and  liquidated,  Aylett  o.  Robinson,  9  Leigh  (Va.),  45; 
nothing  need  be  said  in  tho  acknowledg-  Brookes  v.  Chesley,  4  Gill  (Md.),  205  ; 
ment  about  its  amount,  Thompson  v.  Smith  v.  I.ieeper,  10  Ired.  (N.  C.)  86  ; 
French,  10  Yerg.  (Tenn. )  453  ;  Hazlebaker  Smellwood  v.  Smellwood,  1  D.  &  B.  (N.  C.) 
V.  Reeves,  2  Jones  (N.  C. ),  264  ;  Davis  v.  835  ;  Barnard  v.  Bartholomew,  21  Pick. 
Steiner,  15  Penn.  St  275  ;  Dinsmore  v,  (Mass.)  323. 

Dinsmore,  8  Me.  433;  Williams  v.  Griffith,  The  admission  must  express  or  imply 
8  Exch.  335  ;  unless  there  is  something  a  willingness  to  assume  an  immediate 
in  the  language  of  the  acknowledgment  obligation,  even  if  it  defers  the  time  of 
itself,  or  in  the  circumstances  under  which  performance,  and  not  be  limited  to  a 
it  is  made,  to  show  that  the  debtor  meant  mere  expression  of  hope  or  anticipation, 
to  reserve  the  right  to  adjust  or  settle  the  Spong  v.  Wright,  9  M.  &  W.  629  ;  Hart 
sum  to  be  paid  himself,  instead  of  leaving  v.  Pi-endei^gast,  14  id.  741  ;  Marseilles  v. 
it  to  be  determined  in  the  manner  pre-  Kenton's  Executors,  17  Penn.  St.  238. 
scribed  by  the  law,  which  may,  under  the  Thus  a  promise  or  attempt  to  make  an 
circumstances,  and  after  the  lapse  of  time,  arrangement  for  the  payment  of  a  debt 
be  inadequate  to  justice.  Thus  a  promise  which  is  not  carried  out  or  perfected  will 
or  acknowledgment  which  speaks  of  the  not  rebut  a  plea  of  the  statute,  because  it 
debt  as  unliquidated,  Peebles  v.  Mason,  shows  that  the  defendant,  instead  of  being 
2  Dev.  (N.  C.)  337  ;  Harbold  r.  Runtz,  willing  to  meet  the  debt  as  it  stands,  con- 
16  Penn.  St  210  ;  or  merely  expresses  an  templates  paying  it  in  some  other  form  or 
intention  to  pay  whatever  may  prove  to  manner  not  yet  determined  on.  The  Ken- 
be  due  upon  further  examination,  as  when  sington  Bank  v.  Patton,  14  Penn.  St.  479  ; 
the  debtor  promises  to  have  a  settlement  Oakes  v.  Mitchell,  15  Mt*.  860. 
of  the  account,  or  to  refer  it  to  arbitrators.  The  dicta  in  some  of  these  cases,  if  not 
Sutton  V.  Burniss,  9  Leigh  (Vs.),  381;  Bell  the  cases  themselves,  would  lead  to  the 
V.  Crawford,  8  Gratt  (Va.)  110;  Moore  conclusion,  that  the  most  unequivocal 
V.  Hyman,  13  Ired.  (N.  C.)  272 ;  Morgan  promise  to  pay  an  unliquidated  debt  will 
V.  Walton,  4  Penn.  St.,  will  be  interpreted  not  take  it  out  of  the  statute,  unless  the 
in  its  more  obvious  sense,  of  a  willingness  amount  actually  due,  or  which  the  debtor 
to  come  to  terms  with  the  creditor,  and  is  willing  to  pay,  is  fixed  by  the  terms  of 
not  deprive  himself  of  the  protection  of  the  the  promise,  or  the  subsequent  language 
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one  of  the  claims  oat  of  the  statute.^    Tlu»,  in  the  Connccticat 


or  conducl  of  tho  pai-tiee,  instead  of  being  firefmgtf,  or  for  levrieei^  Ac;,  w  anflkieftt 

left  to  the  determinatioa  of  a  jury  on  auch  although  the  amount  of  the  indebtedness 

evidence  as  may  have  survived  the  la|)ee  ia  not  slated.     Schmidt  v.  Pfaa,  114  lU. 

of  time.     But  it  may  be  said  that  any  494 ;  Johnson  v*  Johnson,  80  Q*.  260 ; 

acknowledgment  of  the  existencet  of  an  GartneU  ^  linn,  79  Oa.  700;  Shipley  »• 

outstanding  debt,  where  there  are  no  cir<  Shilling,  M  Md.  658 ;  Fletcher  v.  GiUan* 

cumstances  indicating  a  purpose  not  to  pay  62  Miss.  8;  Hossey  v.  Kirkman,  95  N.  C. 

it,  is  sufficient  to  raise  a  new  promise,  and  tS ;  Chapman's  App.  122  Penn.  St.  831  ; 

remove  the  statute  bar  although  it  may  Montgomery  v.  Cunningham,  104  Penn. 

be  limited  in  terms  to  the  amount  which  St.  849  ;   Lawson  v.  McCartney,  104  id. 

may  prove  to  be  due  upon  examination  or  849  ;  Cromad  v.  StuU,  119  id.  91. 
settlement  of  the  accounts  between  the         The  acknowledgment  must  be  made  to 

parties.     Blake  v.  Parleman,  18  Vt.  574 ;  the  oreditor  or  his  agent  and  there  is  no 

Williams  i\  Finney,  16  id.  297 ;  Macklin  theory  npon   which  the  doctrine  of  ai- 

V.  Macklin,  id.  193 ;  Cooper  v,  Parker,  25  knowledginents  is  predicated  which  will 

id.  502.  sustain  the  doctrine  of  thoao  eases  which 

Whether  the  dt?])t  will  be  revived  by  an  hold  that  an  acknowledgment  to  a  stian- 

ambiguoQs  promise   or  acknowledgment,  ger  is  sufficient      Biddel  v.    Biizaolada, 

depends  upon  what  is  really  meant  by  the  64  Gal.    854;    Duguid    v.    8hol&eld»  82 

person  who  makes  it,  and  this  should  ordi-  Gratt.  (Va*)  &08;  Maxwell  ».  Beilly,  11 

narily  be  left  to  the  jury,  under  proper  in-  Lea  (Tenn.),    807;    Henry  v.   Root,  38 

structions  from  tlie  court,  Guy  v.  Tarns,  N.  Y.  526 ;  In  r«  Kendrick,  107  K.  Y. 

6  Gill  (Md.),  82;    Bird  v.  Gammon,  8  104;    Libby  «.   Bobiitsmi,  79  Me.  168; 

Bing.  N.  G.  8S3  ;  Dorr  v.  Swartwout^  1  Hai^  v.  Sewell,  87  Ky.  68 ;  Euner  «. 

Blatchf.  (U.  S.  C.  C.)  179;  Wainraan  ».  Cmll,  19  111.  89;  Niblack  v.  Goodman, 

Kynman,   1    Exch.   118 ;    however  clear  67  ind.  174 ;  Comev  i*.  Allen,  72  Ga.  1 ; 

or  certain  the  evidence  may  be.  White  v.  Fort  Seott  v.  Hickman,  112  U.  S.  150  ; 

Jordan,  27  Me.  370;  and  unless  there  is  a  Pearson  v.  Darrington,  82  Ala.  227.     ITn* 

plain  want  of  evidence,  when  a  verdict  less  the  acknowledgment  is  made  to  a 

should    be    directed    for   the   defendant,  stranger  under  such   circumstances  that 

whether  the  evidence  be  m  writing.  Mar-  the  debtor  can  be  said  to  have  cooatituted 

seilleav.  Kenton,  17  Penn.  St.  239;  Morrell  such  stranger  his  agent  to  eommunieate 

V.  Frith,  8  M.  &  W.  402;  or  merely  verbal,  the  acknowledgment  to  the  creditor,  in 

Hancock  v.  Bliss,  7  Wend.  (N.  Y.)  206  ;  which  case  the  acknowledgment  is  treated 

Sutton  V.  BurrusSy  9  Leigh  (Va.),  381;  as  having  been  made  by  the  debtor  himself 

Bell  V.  Crawford,  ante;  Beighaus  v.  Cal-  Wintertown  v.Wint6rton,  7  Hun  (N.  Y.)» 

houD,  6  Watts  (Penn. ),  219;  Farley  v.  Kus-  230  ;  De  Freest  v.  Warner,  98  N.  Y.  217 ; 

tenbader,  8  Penn.  St.  418;  Waples  v.  Lay-  Badhman  v.  Roller,  9  Bast  (Tenn.)  409  ; 

ton,  8  Harr.  (Del.)  508;  Ventris  i^.  Shaw,  and  it  is  also  an  indispensable  requisite 

14   N.  H.  422;  Bell  v.  Morrison,  1   Pet.  that  such  acknowledgment  should  have 

(U.  S.)  351.     On  the  other  hand,  it  is  been  coramuaicated  to  the  credit(»r  within 

unr^uestionably  the  duty  of  the  jury  to  a  reasonable  time  after  it  was  made  to 

find  for  the  plaintiff,  on  clear  proof  of  a  such  third  person.     Abercrombie  v.  Butts, 

subsequent  part  payment  or  other  unequiv-  72  Ga.  74  ;  Allen  v.  Collins,  78  Mo.  178 ; 

ocal  acknowledgment  of  the  debt,  and  of  Allen  v.  Collier,  70  id.  13S. 
the  court  to  grant  a  new  trial  if  they  do         ^  Buckingham  t^.  Smith,  28  Conn.  453, 

not,  Jones  v.  Jones,  21  K.  H.  219;  Rucker  where  several  claims  against  a  person  are 

If.  Frazier,  4  Strobh.  (S.  C.)  93;  although  barred,  a  general  acknowledgment  of  in- 

the  point  is  one  on  which  juries  usually  debtedness  will  not  take  any  of  them  out 

require  restraint  rather  than  prompting.  of  the  statute.   Smith  v.  Moulton,  12  Minn. 

In  Landes  v.  Roth,  109  Penh.  St.  621,  352;  Walker  v.  Griggs  32  Ga.  1X9;  Box* 

it  was  held  that  a  general  admission  that  ley  v.  Gayle,  19  Ala.  151. 
the  debtor  owes  for  a  certain  kind  of 
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ladt  referred  to,  the  defendant's  intestate  was  indebted  to  the  plaintiff 
upon  several  notes  and  also  upon  account ;  and  in  an  action  against  the 
estate  it  was  shown  that  the  deceased  had  admitted  that  he  owed  the 
plaintiff  upon  ^^  notes,  receipts,  and  accounts/'  and  that  he  was  ^^  deter- 
mined to  have  a  settlement  of  all  their  concerns, "^  and  admitted  that  he 
should  owe  him,  after  all.  The  plaintiff  testified  that  the  deceased, 
about  four  years  before  his  death;  said  that  ^'  all  he  owed  him  would  be 
settled  up  and  made  all  right"  This  action  was  predicated  upon  one 
promissor}'  note  onl}*,  and  the  court  held  that  it  was  insufficient  to  take 
the  note  in  suit  out  of  the  statute.^  It  would  be  exceedingly  unjust  to 
hold  that  a  person,  by  such  an  acknowledgment,  admitted  the  validity, 
and  impliedly  promised  to  pay  each  of  the  several  claims  which  a  person 
held  against  him,  so  as  to  enable  the  person  to  maintain  separate  suits 
thereon,  and  relieve  them  from  the  operation  of  such  general  acknoTvl- 
edgment.  The  acknowledgment  carries  with  it  evidence  that  the  debtor 
claimed  to  have  an  offset  to  the  claims  collectively,  and  in  no  sense  can 
it  be  extended  beyond  a  general  balance  resulting  from  a  settlement  of 
all  the  claims  upon  both  sides ;  and  a  contrary  doctrine  would  defeat 
the  offset 

Storks,  J.,  in  the  Connecticut  case*  before  refeiTcd  to,  very  clearly 
set  forth  the  effect  of  such  an  acknowledgment.  **  The  burden  of  prov- 
ing the  requisite  acknowledgment  rested  upon  the  plaintiff  in  this  case, 
and  the  real  question  on  the  trial  was,  whether  such  an  acknowledgment 
was  shown  by  the  declarations  claimed  to  have  been  made  by  the  de- 
fendant's intestate.  Those  declarations  purported  to  refer  to  no  par- 
ticular claim  or  debt,  but  amounted  only  to  an  acknowledgment  that  a 
balance  would  be  due  upon  a  settlement  or  adjustment  of  several  claims 
which  the  plaintiff  held  against  him,  and  it  was  also  shown  b}'  the  plain- 
tiff himself,  that  when  those  declarations  were  made  he  held  several 
claims  or  evidences  of  debt  against  the  intestate.  If  those  declarations 
had  purported  to  refer  to  the  claim  in  question  in  this  suit,  or  to  refer 
to  one  claim  only,  and  there  had  been  evidence  to  show  that  there  could 
have  been  no  others  to  which  they  could  have  referred,  they  would 
clearly  have  constituted  sufficient  evidence  of  a  new  promise  to  pa}'  the 
debt  in  question.  But  as  the}'  were  acknowledgments  only  of  a  balance 
due  on  the  aggregate  of  several  claims,  we  are  of  opinion  that  the}'  did 

1  la  Buekingham  v.  Smith,  arUe,  the  was  over-fkrorable  to  the  plaintiff.    We 

eourt  submitted  the  question  to  the  jury,  think  that  under  such  circumstances  the 

whether  the   acknowledgment  related  to  question  should  not  be  submitted  to  the 

the  note  in  question;  and  upon  hearing  in  jury  at  all,  and  that  the  acknowledgment 

the  appellate  court,  it  was  held  that  this  can  only  be  held  to  apply  to  the  balance 

was  all  the  plaintiff  could  ask.     "  We  are  of  all  the  claims  upon  settiement,  and  that 

strongly  inclined    to  the  opinion,"  said  the  case  did  not  come  within  the  rule 

Storrs,  J.,  **  that  the  judge  below  should  adopted  in  Lloyd  v.  Maund,  2  T.  R.  761; 

have  excluded  these  declarations  as  inad-  Frost  v.  Bengough,  1  Bing.  266;  or  Beale 

missible  for  the  purposes  for  which  they  v.  Nind,  4  B.  &  Aid.  571." 

ware  offered,  and  that  the  couise  he  took  *  Buckingham  v.  Smith,  ante. 
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not  prove  that  there  was  aD3*thing  due  on  any  of  them  in  particular, 
and  therefore  that  they  were  not  sufficient  acknowledgments  of  the  note 
declared  on.  If/'  continued  ^e,  /^  the  declarations  of  the  intestate 
claimed  to  be  proved  in  this  case  amounted  to  an  acknowledgment  that 
the  note  in  question  v/as  due,  they  would  also  amount  to  a  similar 
acknowledgment  as  to  each  of  the  claims  held  against  him,  and  would 
enable  the  latter  to  recover  all  of  them.  This  would  obviously'  be  a 
perversion  of  the  import  of  those  declarations."  *  Instances  may  arise 
where  a  general  acknowledgment  of  indebtedness  upon  several  demands 
will  be  sufficient ;  but  where  the  acknowledgment  relates  to  a  balance 
upon  a  settlement,  the  demands  must  be  such  as  can  be  and  are  em- 
braced in  one  action,  so  that  the  balance  can  be  ascertained  and  re- 
covered under  one  head.  Thus,  in  a  Connecticut  case,'  the  plaintiff 
held  two  independent  claims  against  the  defendant ;  one  a  note,  and  the 
other  an  account,  a  statement  of  which  was  written  down  on  one  piece 
of  paper  and  presented  to  the  defendant  soon  after  they  became  due, 
and  were  admitted  by  him,  as  so  presented.  Five  years  afterward  the 
defendant  made  a  general  acknowledgment  of  indebtedness,  and  prom- 
ised to  pay  him  what  he  owed  him.  In  an  action  of  assumpsit  upon 
the  note  and  account  the  defendant  pleaded  the  statute  in  bar,  and  the 
court  held  that  the  evidence  of  the  acknowledgment  should  not  be  re- 
jected, because  it  was  too  general  and  inde6nite,  but  that  the  question 
of  its  application  was  for  the  jury.'    In  that  case  no  difficult}*  could 

^  See  Clark  v.  Maguire,  35  Penn.  St.  bigiious  letter,  neither^  expressly  admit- 
259;  Cook  v.  Mai*tiu,  29  Conn.  63;  Con-  ting  or  denying  the  debt,  amounted  to  an 
way  V,  Reybum,  22  Ark.  290 ;  Arey  v,  acknowledgment,  as  one  of  fact  for  the 
Stephenson,  11  Ired.  (N.  C)  L.  86;  Clarke  jury.  That  was  an  action  of  assumpsit  for 
V,  Dutcher,  9  Cow.  (N.  Y. )  674  ;  Martin  work  and  labor  by  the  plaintiff  as  an  at- 
V,  Broach,  6  Ga.  21;  Sands  i;.  Gileston,  15  tomey,  to  which  the  defendant  pleaded 
Johns.  (N.  Y.)  511;  Sherrod  v.  Bennett,  the  general  issue  and  the  statute  of  limita- 
8  Ired.  (N.  C.)  L.  309;  Braitsford  v,  tions.  At  the  trial,  before  Lord  Kenton, 
James,  8  Strobh.  (S.  C.)  171.  the  plaintiff  produced  the  following  letter, 
*  Cook  u.  Martin,  29  Conn.  60.  written  to  his  attorney  by  the  defendant 
»  **  If,"  says  Parker,  C.  J.,  in  Whit-  in  January,  1788,  in  order  to  take  this  case 
ney  v,  Bigelow,  4  Pick.  (Mass.)  412,  out  of  the  statute  of  limitations :  "I  have 
"  there  be  words  of  acknowledgment  or  lately  been  served  by  Mr.  Meredith  Price 
promise,  without  declared  reference  to  the  with  a  writ  at  the  suit  of  one  Lloyd.  I 
debt  in  question,  it  is  for  the  jury  to  deter-  am  at  a  loss  to  know  whether  was  it  your 
mine,  from  the  circumstances  in  evidence,  orders,  or  was  it  some  other  of  the  same 
whether  reference  was  had  to  the  debt  name.  For  several  reasons,  I  cannot  sup- 
which  is  sought  to  be  recovered."  In  pose  that  an  old  particular  friend  would 
Martin  v.  Broach,  6  Ga.  21,-  it  was  held  ever  be  guilty  of  causing  an  action  to  be 
that  where  there  is  no  dispute  as  to  the  commenced,  without  first  advising  him  on 
facts  which  go  to  prove  the  acknowledg-  it.  I  believe  that  you  have  had  no  cause 
ment  or  new  promise,  the  question  is  one  to  contradict  my  saying  that  I  always 
of  law  for  the  court;  but  where  there  is  served  you  on  aU  occasions  that  ever  lay 
any  dispute,  the  question  is  a  mixed  one  of  in  my  power ;  therefore  I  flatter  myself 
law  and  fact  for  the  jury.  In  Lloyd  v.  that  you  have  no  concern  in  this  business. 
Maund,  2  T.  R.  761,  the  court,  seemed  to  However,  if  it  should  appear  to  the  con- 
regard  the  question  as  to  whether  an  am-  trary,  I  must  beg  leave  to  inform  you  that 
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arise  as  to  the  application  of  the  acknowledgment  or  the  intention  of 
the  pai-ties,  as  the  defendant's  attention  was  directed  to  both  claims, 

before  I  will  pay  any  cost  more  than  de-  between  you  and  me,  it  will  be  rectified 
feuding,  I  will  absolutely  take  honse  in  the  soon.*    That,  perhaps,  does  contain  an  in- 
libeity  of  Carmarthen,  which  I  am  fully  sinuation  that  something  was  due.     And 
satisfied  will  answer  my  expectatious  in  I  think  the  jury  should  have  put  their 
business  much  better  than  here  at  Land-  construction  ou  it.** 
every.    As  to  Mr.  P.*s  views,  I  am  no  Buller  and  Grose,  JJ.,  concurred, 
stranger  at  all  to,  and  see  through  them  As  to  whether  the  acknowledgment  re* 
without  a  spectacle;  and  as  to  your  part,  lates  to  the  debt  in  suit  is  a  question  for 
cannot  expect  to  reap  any  benefit  from  the  jury.     Beal  v.  Nind,  4  B.  &  Aid.  571. 
that    quarter,   as    he    says  you    are    in-  In  Frost  v.  Benough,  1  Blng.  266,  where, 
debted  to  him  to  the  amount  of  £700.  in  an  action  on  a  promissory  note,  the 
Therefore,  if  you  seriously  consider  your  defendant  pleaded  the  statute,   and  the 
own  interest,  jrou  cannot  be  any  gainer  by  plaintiff  gave  in  evidence,  as  proof  of  ac- 
endeavoring  to  injure  a  man  who  has  al-  knowledgment  ^'ithin  six  years,  a  letter 
ways  been  your  friend.      However,  you  from  the  defendant  to  him,  stating  that 
are  to  act  as  you  think  proper.     As  in  "  business  called  him  to  L.,  but  should  he 
respect  to  matters  between  you  and  me,  be  fortunate  in  his  adventures,  the  plain- 
they  will  be  rectified,  when  I  can  settle  my  tiff  might  depend  on  seeing  him  at  R., 
affairs,  which  I  believe  will  now  soon  be.  otherwise  that  he  must  arrange  matters 
Mr.  Rice  Davies  of  Swansea  has  received  with  the  plaintiff  as  circumstances  would 
positive  orders  from  Mr.  R.  Price  and  son  permit;**  and  the  defendant  did  not  show 
to  sell  the  Erwastod  and  Combdu  estates,  that  there  were  any  other  matters  besides 
and  they  will  be  advertised  soon.    I  cannot  the  promissory  note  to  which  this  letter 
believe  that  they  will  be  sufficient  to  dis-  could  refer.    It  was  held  that  it  was  prop- 
charge  the  mortgage  and  Mr.  Davies*s  de-  erly  left  to  the  jury  to  decide  whether  such 
mand,  which  amounts  in  cash  lent  and  letter  referred  to  the  matter  of  the  note, 
business   done   to  £1000.**     But    Lord  and  was  a  sufficient  acknowledgment  to 
Ken  YON,  being  of  opinion  that  this  did  not  take  the  case  out  of  the  statute;  and  the 
amount  to  a  premise  or  acknowledgment  jury  having  found  in  the  affirmative,  held 
of  the  debt,  so  as  to  take  it  out  of  the  stat-  that  the  verdict  was  conclusive.     In  Lee 
ute  of  limitations,  nonsuited  the  plaintiff,  v.  Wyse,  35  Conn.  884,  this  rule  was  well 
A  rule  was  obtained  to  show  cause  why  illustrated.     In  that  case  the  defendants 
the  non-suit  should  not  be  set  aside  and  a  were  members  of  a  firm,  and  as  such  the 
new  trial  granted.     Ash  hurst,  J.,  said  :  defendant  Wyse  held  the  legal  title  to  a 
"  The  only  doubt  in  my  mind  is,  whether  farm  as  trustee  of  the  firm.    The  plaintiff 
the  letter  should  not  have  been  left  to  the  entered  into  a  parol  contract  with  A.  for 
jury,  for  them  to  form  their  opinion  upon  its  purchase  and  paid  part  of  the  purchase- 
it.     Yqt  it  is  certainly  true  that  any  ac-  money  to  him.     Subsequently  the  firm 
knowledgment  will  take  the  case  out  of  repudiated  this  contract  and  sold  the  farm 
the  statute  of  limitations.     Now,  though  to  another  party.    Part  of  the  plaintiffs 
this  letter  is  written  in  ambiguous  terms,  demand  was  barred  by  the  statute.    A  con- 
there  are  some  parts  of  it  from  which  the  versation  between  the  plaintiff  and  one  S., 
jury  might  perhaps  have  inferred  an  ac-  at  which  A.  was  present,  and  to  which  he 
knowledgment  of  the  debt.     Throughout  assented,  was  held.     S.  said  to  the  plain - 
the  whole  of  it  the  defendant  does  not  tiff,  "  When  will  yon  come  up  and  settle  ?  ** 
deny  the  existence  of  the  debt.    He  begins  to  which  the  plaintiff  replied,  "In  a  day 
with  reproaching  the  plaintiff  for  not  giv-  or  two.*'    S.  itjoined,  "  That  is  right;  and 
ing  him  some  information  of  his  intention  if  W.  owes  you  anytliing  he  will  pay  you.'* 
to  bring  an  action  against  him;  and  then  The  court  held  that  the  question  whether 
he  says,  in  substance,  '  that  sooner  than  the  acknowledgment  was  intended  to  apply 
pay  the  costs  he  will  go  to  jail.*    And  in  to  the  whole  account,  or  only  to  the  part 
another  part  he  adds :  '  As  to  the  affair  not  barred  by  the  statute^  was  for  the  jury. 
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and  his  acknowledgment  related  to  an  indebtedness  growing  out  of  both. 
*^  Indeed,"  saj's  Sanford,  J.,  ^*  the  very  terms  of  the  inquiry  and  the 
answer  include  both  of  these  demands.  However  numerous  the  items 
of  indebtedness  from  one  individual  to  another,  they  all  together  consti- 
tute what  the  former  owes  to  the  latter ;  and  a  promise  of  the  latter  to 
pay  the  former  what  he  owes  him,  prima  fade^  if  not  conclusively « in- 
cludes them  all.  The  question  is  not  whether  the  evidence  offered  was 
sufficient  to  prove  that  the  defendant's  acknowlei^ment  and  promise 
had  reference  to  both  of  these  items  of  demand  or  either  of  them,  or 
not,  but  whether  it  would  have  conduced  to  prove  such  reference.'^  ^ 
Therefore  it  may  be  said  that,  where  there  is  an  acknowledgment  of  an 
indebtedness,  and  there  are  several  distinct  debts,  whether  the  amount 
thereof  is  certain  or  not>  the  qoestion  as  to  whether  the  acknowledg- 
ment related  to  all  or  to  on£  or  more  of  them,  and  to  which,  is  for  the 
jury ; '  and  if  the  acknowledgment  is  sufficiently  definite  to  enable  them 
to  refer  it  to  the  specific  indebtedness  intended,  their  finding  will  be 
sustained.'  But  in  these  cases,  as  well  as  in  the  others  before  cited  to 
this  point,  it  will  be  observed  that  there  ooold  be  no  doubt  as  to  the 
indebtedness  intended.  In  one  case  ^  it  was  shown  that  the  orily  claim 
the  plaintiff  had  against  the  defendant  was  the  note  in  snit.  In  the 
Connecticut  case  *  the  only  indebtedness  was  for  a  balance  upon  the 
note  and  account  in  suit,  a  statement  of  which  upon  one  piece  of  paper 
was  presented  to  the  defendant,  and  was  before  him  when  the  aoknowl- 
edgment  was  made^  and  his  acknowledgment  related  to  that.  In  an 
Iowa  case  ^  the  defendant  wrote  a  letter  to  his  creditor,  referring  to 

Boyd  V.  Hnrlbart,  41  Mo.  224.    In  Shaw         l  Whitney  v.  Bigelow,  ante. 
v.Newell,  2  B.  I.  264,  the  defendant  being         *  Whitney  v«  Bigelow,  cutte;  Cook  v, 

indebted  on  four  notes,  one  of  which  wait  Martin,  anU;  FVoet ».  Benougb,  anU. 
banned  by  the  statute,  the  promisee,  exhib-         *  Cook  v.  Martin,  anU ;  Frost  v.  Ben- 

iting  four  slips  of  paper,  said  to  him,  "I  ough,  ante;  Whitney  v.  Bigelow,  ante.    It 

have  got  the  interest  reckoned  on  these  is  not  necessaiy  that  the  amount  or  nature 

notes,  and  written  new  ones,  and  want  yon  of  the  debt  should  be  stated.     If  the  par^ 

to  sign  them."    The  defendant  replied,  *'  I  ticular  indebtedness  is  sufficiently  identi- 

will  pay  you  all  I  owe  yon  within  a  year; "  lied,  these  eireumstances  may  be  supplied 

and  afterwards,  being  sued   npon  these  by  extrinsic  eridenee.  Lechmere  r.  Fletch- 

notea,  said :  **  She  need  not  have  sued  me.  er,  1  C.  A  M.  639.     In  Lord  v.  Harvey,  3 

The  last  time  I  saw  her  I  promised  to  pay  Conn.  870,  the  court  adopted  this  view, 

her  every  cent  I  owed  her  within  a  year."  In  Lawrence  v.  Worrell,  Peake's  Cas.  9S, 

It  was  held  that  the  evidence  was  prop-  Lord  Kbnton  held  that  an  acknowledg- 

erly  submitted  to  the  jury  for  them  to  say  ment  that  some  money  is  due  is  sufficient 

whether  this  promise  Included  the  note  to  take  the  case  out  of  the  statute  ss  to  all 

barred  by  the  statute.    But  quetre,  could  that  is  duCb     See  also  Peters  v.  Brown,  4 

the  promise  be  said  to  be  sufficient  to  em-  Esp.  46  ;  Lloyd  v.  Maund,  2  T.  R.  760  ; 

brace  that  note  t    If  the  statute  had  run  Catling  v.  Skoulding,  6  id.  lOS. 
thereon,  could  the  defendant  be  said  to         ^  Frost  v.  Benongh,  atUe.    See  ako  la 

owe  it  f     The  court  held  that  it  was  a  Whitney  v,  Bigelow,  ante, 
question  of  fact  for  the  jury  to  say  whether         *  Cook  v.  Martin,  aiUe, 
the  defendant  intended  to  include  this         *  Stout  v.  Marshal^  75  Iowa,  49S. 
note  with  the  others,  and  in  that  view  the 
ruling  may  be  sustained. 
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oertaia  ^*  old  notes,"  saying,  ^^  I  ha^*e  no  money  now,  but  yon  shall 
have  every  eent  that  ia  due  on  them/'  was  held  iosuffioieat  to  remove 
the  bar  of  the  statute,  as  it  did  not  specify  the  particular  notes  re- 
ferred to  in  the  letter.  It  may  be  stated  as  a  general  rule  that,  whei-e 
there  is  an  acknowledgment  of  indebtedne^s>  it  will  be  taken  to  relate 
to  the  demand  in  suit,  and  the  burden  is  upon  the  defendant  to  show 
that  it  related  to  another  debt>  or  to  a  balance  upon  the  debt  in  suit 
and  another  debt.^  But  if,  upon  its  face  or  upon  the  proof,  it  is  clearly 
established  that  the  acknowledgment  did  not  relate  to  the  debt  in  suit, 
the  court  should  direct  a  nonsuit,  where  a  nonsuit  can  be  directed  by 
the  court,  or  should  direct  a  verdict  for  the  defendant,  where  a  nonsuit 
cannot  be  directed  without  the  leave  of  the  parties.  Thus,  in  an  Eng- 
lish case  '  in  assumpsit  on  a  bill  of  exchange^  to  which  the  statute  of 
limitations  was  pleaded,  two  letters  were  given  in  evidence  to  take  the 
case  out  of  the  statute.  They  were  written  by  the  defendant  to  a  third 
person ;  the  first  of  them  stated  that  he  should  be  much  obliged  to  the 
plaintiff  to  withdraw  his  outlawr}*,  and  added  that,  as  soon  as  his  situa- 
tion would  allow,  the  plaintiff's  daim,  with  others,  should  receive  that 
attention  which,  as  an  honorable  man,  he  considered  them  to  deserve. 
The  second  letter  expressed  his  readiness  to  do  anything  to  satisfy  the 
plaintiff  and  all  his  creditors.  No  evidence  was  given  of  any  proceeii- 
ing  to  outlawry  having  been  taken  with  respect  to  the  debt  the  plaintiff 
sought  to  recover.  It  was  held  that,  under  these  circumstances*  the 
letters  were  not  sufficiently  connected  with  that  debt  to  entitle  the 
plaintiff  to  a  verdict,  and  he  was  nonsuited ;  but  leave  was  given  for  a 
motion  to  set  aside  the  nonsuit  On  application  afterwards  to  the  Court 
of  Common  Pleas  the  nonsuit  was  confirmed,  a  rule  nisi  for  setting  it 
aside  being  refused. 

It  was  insisted  that,  upon  the  authority  of  an  earlier  case,'  as  the 
letters  did  not  refer  to  any  particular  debt,  it  would  apply  to  what- 
ever claim  the  plaintiff  set  up.  ^^  In  that  ease,"  said  Tindal,  C.  J., 
*^the  acknowledgment  was  of  a  general  nature,  not  applying  to  any 
particulai*  claim.  Here  my  difficulty  is,  that  in  the  first  letter  a  claim 
is  spoken  of,  as  to  which  Mr.  Fearn  had  proceeded  to  outlawry.  It  is 
you  who  are  to  take  the  case  out  of  the  statute,  and  I  think  you  should 
show  the  fact  of  the  outlawry.  If  I  could  look  at  this  record  and  see 
that  there  was  any  appearance  of  a  proceeding  to  outlawry,  I  should 
know  how  to  deal  with  it ;  but  I  cannot  see  that  this  can  apply.  I  think 
you  must  show  a  little  more  specifically  and  pointedly  that  this  acknowl^ 
edgment  applies  to  the  particular  debt.  The  new  statute  says,  that 
*  no  acknowledgment  or  promise  by  word  only  shall  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing  contract,'  &c.,  '  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained  by  or  in  some 

^  Whitney  v.  Bigelow,  arUe;  Cook  v.  *  Fros^v.  BeDongh,  an^;  Bird  t'.Gain> 
Martin,  anU.  mon,  8  Bing.  N.  C.  888. 

>  Fearn  v.  Lewis,  4  G.  &  P.  169. 
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writiDg  to  be  signed  by  the  party  chargeable  thereby.'  It  beoomes, 
therefore,  the  duty  of  the  party  who  is  to  take  a  case  out  of  the  statute 
to  show  affirmatively  that  the  ackaowledgment  applies  distinctly  to  the 
debt.  I  do  not  think  I  ought  to  call  upon  the  defendant  in  this  case 
to  show  negatively  that  there  is  any  other  debt  to  whiuii  it  can  apply. 
This,  after  the  best  consideration  I  can  give  to  the  subject,  is  the  con- 
clusion at  which  I  think  I  ought  to  arrive,  and,  therefore,  I  shall  direct 
the  plaintiff  to  be  nonsuited." 

Where  an  acknowledgment  stands  alone,  in  nowise  dependent  upon 
extrinsic  circumstances,  its  effect  and  construction  is  for  the  ooulI  ;  but 
if  it  is  explained,  or  in  anywise  controlled  by  extrinsic  facts,  the  ques- 
tion is  for  the  Jury.  Thus,  in  an  English  case,^  the  defendant  sent  the 
plaintiff  a  letter,  as  follows:  ''  Sir,  —  Since  the  receipt  of  your  letter 
(and  indeed  for  some  time  previously),  I  have  been  in  almost  daily 
expectation  of  being  enabled  to  give  a  satisfactory  reply  to  your  appli- 
cation respecting  the  demand  of  Messrs.  Morrell  against  me.  I  pro- 
pose being  in  Oxford  to-morrow  morning,  when  I  will  call  upon  you  on 
the  matter."  It  was  contended  by  the  plaintiff  that  this  letter  was 
a  sufficient  acknowledgment  in  writing  to  take  the  case  out  of  the  stat- 
ute, and  he  requested  the  court  to  leave  the  question  to  the  jury  ;  but 
the  court,  Gurket,'B.,  refused  to  do  so,  and  held  as  a  matter  of  law 
that  the  letter  was  not  a  sufficient  acknowledgment,  and  upon  hearing 
in  Exchequer  this  ruling  was  sustained.  ^^  I  think,"  said  Lord 
Abinqer,  C.  B.,  ''  there  is  no  ground  for  a  rule.  This  letter  contains 
nothing  that  can  be  construed  into  an  acknowledgment  of  the  debt. 
The  most  that  can  be  made  of  it  is  that  it  is  evasivel}'  worded,  so  as  to 
avoid  an}'  direct  acknowledgment  The  next  question  is,  whether  it 
ought  to  have  been  left  to  the  jury.  One  case  in  which  the  effect  of  a 
written  document  must  be  left  to  a  jury  is,  where  it  requires  parol  evi- 
dence to  explain  it,  as  in  the  ordinary  case  of  mercantile  contracts,  in 
which  peculiar  terms  and  abbreviations  are  emploj^ed.  So  also,  where 
a  series  of  letters  form  part  of  the  evidence  in  the  cause,  they  must  be 
left,  with  the  rest  of  it,  to  the  jury.  But  where  the  question  arises  on 
the  construction  of  one  document  only,  without  reference  to  any  ex- 
trinsic evidence  to  explain  it,  it  is  the  safest  course  to  adhere  to  the 
rule,  that  the  construction  of  written  documents  is  a  question  of  law  for 
the  court.  The  intention  of  the  parties  is  a  question  for  the  jur}*,  and 
in  some  cases  —  in  cases  of  libel,  for  instance  —  the  meaning  of  the 
document  is  part  of  that  intention,  and,  therefore,  must  be  submitted 
to  the  jury.  But  where  a  legal  right  is  to  be  determined  from  the  con- 
struction of  a  written  document  which  either  is  unambiguous,  or  of 
which  the  ambiguity  arises  only  from  the  words  themselves,  that  is  a 
question  to  be  decided  by  the  judge.  The  decision  in  Lloyd  v,  Maund 
amounted  to  no  more  than  this,  that  the  judge  was  wrong  in  the  inter- 

1  Morrell  v.  Frith,  8  M.  &  W.  402  ;  Clark  p.  Sigoarney,  17  Conn.  611 ;  Curzon 
V.  Edmonds,  6  5L  &  W.  295. 
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pretation  he  pat  upon  the  letter  given  in  evidence,  and  therefoi*e  he  should 
have  left  it  to  the  jury.  But  the  construction  of  written  instruments 
is  in  the  first  place  for  the  judge." 

Pahkb,  B.,  said :  ^'  I  am  of  the  same  opinion.  I  think  this  letter 
contains  no  acknowledgment  of  a  debt  simpliciter,  and  no  promise  to 
pay.  According  to  the  recent  cases,  the  document,  in  order  to  take 
the  case  out  of  the  statute,  must  either  contain  a  promise  to  pay  the 
debt  on  request,  or  an  acknowledgment  fix>m  which  such  promise  is  to 
be  inferred.  Now,  the  utmost  that  can  be  made  of  this  letter  is,  that 
it  acknowledge^  the  existence  of  the  debt  mentioned  in  the  previous 
letters ;  but  that  the  defendant  does  not  mean  to  express  any  promise 
to  pay,  but  reserves  it  for  future  consideration.  There  is  certainly  no 
denial  of  the  debt,  but  it  amounts  to  this  only,  —  ^  though  I  do  not 
deny  it,  I  do  not  promise  to  pay  it ;  whether  I  will  promise,  and  what 
species  of  payment  I  will  make,  I  reserve  for  further  consideration.' 
There  is  no  acknowledgment  simpliciter,  but  only  coupled  with  this 
declaration  of  his  intentions.  But  my  brother  Ludlow  says  the  letter 
ought  to  have  been  left  to  the  jury,  on  the  authority  of  Lloyd  v,  Maund. 
I  have  always  acted  on  that  authority  in  the  case  of  an  obscure  and 
doubtful  document,  but  I  have  always  disapproved  it.  The  course  I  have 
taken  is,  to  express  my  own  opinion,  and  then  to  take  that  of  the  jur}', 
in  order  that,  if  they  differed  with  me,  the  opinion  of  the  court  might 
be  fairly  taken  on  the  question  whether  the  document  should  be  left  to 
the  jury.  But  if  I  am  called  on  to  give  an  opinion,  I  think  the  case  of 
Lloyd  V,  Maund  is  not  law.  The  construction  of  a  doubtful  instrument 
itself  is  not  for  the  jury,  although  the  facts  by  which  it  may  be  ex- 
plained are.  It  is  not,  however,  necessarj-  to  decide  that  point,  because 
my  brother  Ludlow  does  not  ask  for  a  new  trial,  unless  we  think  this 
letter  such  as  that  a  jury  might  fairly  have  inferred  from  it  an  acknowl- 
edgment of  the  debt"  * 

If  there  is  an  express  promise  to  pay,  all  implied  promises  are  ex- 
cluded ;  and  the  party  relying  thereon  must  stand  upon  that  exclusively, 
and  cannot  seek  the  aid  of  any  implied  promise  to  wrest  his  claim  from 
the  operation  of  the  statute.'  In  the  case  first  cited  in  the  last  note,  it 
appeared  that  Isaac  Mills  in  his  lifetime  executed  to  one  Wild  man  a 

promissory  note,  as  follows :  — 

Nrw  Havkn,  Jnne  26,  ISIO. 

On  demand,  for  valae  received,  I  promise  to  pay  to  Zalman  Wildmat),  or 

order,  nine  hundred  and  thirty-seven  dollars,  fifty  cents,  with  interest  tUl  paid. 

Witness  my  band,  Isaac  Mills. 

1  In  Hancock  v.  Bliss,  7  Wend.  (N.  Y.)  it,"  the  evidence  ought  not  to  be  left  to 

267,  it  was  held  that,  where  the  expres-  the  jury.     See  also  Magee  v,  Magee,  10 

sions  are  vagne  and  indeterminate,  leading  Watts  (Penn. ),  172 ;  Berghaus  v.  Calhoun, 

to  no  definite  conclusion,  and  at  most  only-  6  id.   219;  Clarke  v,  Dutcher,  9  Cow. 

to  prohaWe  inferences,  which  may  aflfect  (N.  Y.)  674;  Oliver  ».  Gray,  1  H.  &  G. 

different  minds  in  diflferent  ways,  as  where  (Md. )  204. 

the  defendant  said  *'  that  it  was  not  in  his         *  Mills  v.  Wildman,  18  Conn.  124;  Tan* 

power  to  pay  at  that  time,  but  he  hoped  to  ner  v.  Smart,  6  B.  &  C.  608. 
the  plaintiff  and  do  lomethini;;  about 
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This  instrument  had  an  indorsement  thereon  as  follows :  ^^  New 
Haven,  May  14,  1824.  Be  it  forever  known  and  remembered  that  I 
owe  the  above  note,  and  will  pay  it,  and  will  nev^v  avail  mj-self  of  any 
statute  of  limitations.  Isaac  Mills."  And  a  later  indorsement,  as  fol- 
lows: ''  New  York,  Oct  13,  1840.  On  a  settlement  of  all  accounts 
between  me  and  the  estate  of  Z.  Wildman,  £sq.,  whatsoever  balance 
shall  be  due  on  this  [note]  shall  be  paid.  Isaac  Mills."  Isaac  Mills 
died  in  the  early  part  of  February,  1843,  and  the  representatives  of 
Wildman's  estate  presented  the  note  to  the  commissioners  of  Mill's 
estate,  and  it  was  allowed  at  $2,290.86.  From  this  allowance  the  exec- 
utors of  Mills  appealed,  and  the  court,  without  passing  upon  the  effect 
of  the  first  indorsement,  but  evidently  regarding  it  as  insufficient,  held 
that  the  last  indorsement  was  sufficient  to  remove  the  statute  bar ;  and 
that  as  the  commissioners  had  passed  upon  the  matter,  and  being  the 
proper  tribunal  to  ascertain  the  balance  due,  accordiug  to  the  terms  of 
the  last  indorsement,  their  finding  was  conclusive.  The  appellant  in- 
sisted that  the  promise  contained  in  the  last  indorsement  being  espi^ss, 
the  appellees  could  not  avail  themselves  of  any  implied  promise,  and 
that  the  promise  being  conditional  could  have  no  force  unless  the  con- 
dition was  shown  to  have  been  complied  with ;  and  the  court  conceded 
both  of  these  grounds,  but  held  that  a  fair  construction  of  the  indorse- 
ment did  not  bind  the  appellees  to  a  personal  settlement  with  Mills 
in  his  lifetime,  but  to  a  legal  settitement  before  any  tribunal  having 
authorit3'  to  ascertain  the  balance  due. 

Ssa  69.  Bzpress  or  Implied  Refusal  to  paj.  —  If  an  admission  of 
a  debt  is  accompanied  with  a  distinct  refusal  to  pay,  the  implication 
of  a  promise  arising  from  the  acknowledgment  is  of  course  rebutted.^ 
Thus,  even  under  the  old  theoi^*  (And  a  fortiori  the  case  would  be  so  still 
more  now)  an  admission  as  follows,  ^^  I  cannot  afford  to  pay  my  new 
debts,  much  less  mj*  old  ones,"  was  held  insufficient.'  So,  too,  if  an 
acknowledgment  is  accompanied  with  an  objection  to  payment,  which 
would,  if  valid,  have  been  at  an}'  time  a  good  defence  to  an  action,  no 
presumption  of  a  promise  of  payment  will  be  raised.  Thus,  an  admis- 
sion of  a  debt  made  to  a  person,  who  at  the  same  time  signed  a  paper 
im[>orting  to  release  it,  was  held  not  sufficient  to  avoid  the  statute, 
although  the  discharge  was  inoperative,  and  was  indeed  conditional 
upon  an  act  of  the  defendant  which  he  failed  to  perform.*  So,  too, 
where  the  defendant  said,  "  I  acknowledge  the  receipt  of  the  money, 
but  the  testatrix  gave  it  to  me,"  it  was  held  that  the  last  expression 
nullified  the  acknowledgment  of  the  existence  of  the  debt^    So  where 

^  Lee  V,  Wilmot,  L.  A.  1  Ex.  864  ;  ndmission  that  the  snra  claimed  has  not 

Brigstocke  v.  Smith,  1  C.  A  M.  488.  been  paid  is  not  sufficient^  without  some 

'  Knott  V,  Farren,  4  D.  ft  R.  1  79l  further  admission,  or  other  proof  that  the 

*  Ooate  v.  Goate,  1  H.  ft  N.  29.  debt  once  existed.    There  must  be  evidence 

*  Owen  V.  Wooley,  Buller's  N.  P.  168  ;  of  a  promise,  express  or  implied,  to  pay  the 
De  La  Torre  v.  Barclay,  1  SUrkie,  7.    An  debt,  AUcock  v.  £wan,  2  Hill  (S.  C),  826; 
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the  debtor  said :  *^  I  know  that  I  owe  the  money,  bat  I  will  never  pay 
it ; ''  ^  or,  ^'  I  owe  the  debt,  but  I  will  not  pay  it  unless  I  am  compelled 
to  by  law ; '' '  or,  ^*  I  owe  the  debt,  but  am  too  poor  and  cannot  pay 

Laurence  v,  Hopkina,  18  Johns.  (N.  Y.)  Handley,  1  Bibb  (Ky.)*  ^^^ »  •^h  v.  Pat- 
2S8  ;  Sands  v,  Gelston,  16  id.  511 ;  Moore  ton,  3  S.  &  R.  (Penn.)  800  ;  Head  v.  Man- 
V,  Bank  of  Columbia,  6  Pet.  (tJ.  S.)  86 ;  ners,  6  J.  J.  Mar.  (Ry.)  255  ;  Bell  v. 
Mother  «.  Hubbard,  18  Johns.  510;  Ouier  Morrison,  1  Pet.  (U.  S.)351.  The  mere 
V.  Pierce,  2  Browne  (Penn.),  S5;  Young  V.  claiming  of  a  balance  is  not  sufficient. 
Monpoey,  2  Bailey  (3.  G.)*  278 ;  Cohen  v.  Bckert  v.  Wilson,  12  S.  &  R.  (Penn.)  898. 
Aubin,  id.  283  ;  Lowry  v.  Dubose^  id.  425;  A  conditional  promise  is  sufficient,  but  the 
Trammeil  v,  Salmon,  id.  808 ;  and  an  ad-  plaintiff  must  show  either  a  performance 
mission  that  the  debt  continues  due  at  the  of  the  condition  or  a  readiness  to  perform, 
time  of  the  acknowledgment.  Bangs  o.  Oliver  p.  Gray,  1  H.  &  G.  (Md.)  204 ;  Read 
Hall,  2  Pick.  (Mass.)  868 ;  French  v.  v.  Wilkinson,  2  Wash.  (U.  S.  G.  C.)  514; 
Frazier,  7  J.  J.  Mar.  (Ky.)  425 ;  WetzeU  Bell  v.  Morrison,  1  Pet  (U.  S.)  851.  If 
«.  Biissard,  11  Wheat  (U.  S.)810;  Oliver  the  defendant  promises  to  pay  a  debt 
V.  Gray,  1  H.  &  G.  (Md.)  204 ;  Fei^son  barred  by  the  statute,  in  certain  specific 
V.  Taylor,  1  Hayw.  20 ;  Belles  «.  Belles,  7  articles,  the  promise  is  conditional,  and 
Halst.  839;  Purdy  v.  Austin,  8  Wend.  187;  the  plaintiff  is  bound  to  show  a  willing- 
Russell  V.  Gass,  M.  &  Y.  (Tenn.)  270;  ness  to  accept  such  articles.  Bush  v.  Bar- 
Barlow  V.  Bellamy,  7  Vt  54;  Mellick  v,  nard,  8  Johns.  (N.  Y.)  407.  Where  the 
De  Seelhorst,  1  111.  171.  There  must  be  maker  of  a  note  denied  his  signature,  de- 
such  an  acknowledgment  as  will  satisfy  a  claring  the  note  to  be  a  forgery,  but  said 
reasonable  man  that  the  defendant,  at  the  that,  if  it  could  be  proved  that  he  signed 
time  of  making  it,  considered  the  debt  then  the  note,  he  would  pay  it,  and  it  was 
existing.  Harwell  v,  M'GuUock,  2  Overt,  proved  at  the  trial  that  he  did  sign  it,  this 
(Tenn.)  275.  The  promise  must  be  abao-  was  held  sufficient  to  take  the  case  out  of 
lute  and  unqualified,  and  is  not  to  be  the  statute  of  limitations.  Seaward  o.  Lord» 
extended  by  implication  or  presumption  1  Me.  168* 

beyond  the  express  words  of  the  promise,  ^  A'Court  o.  Smart,  8  Bing.  892.  Any 
Eimmel  i\  Schwartz,  1  111.  216;  Smallwood  suggestion  tiocompanying  an  acknowledge 
V.  Smallwood,  2  D.  &  B.  (N.  0.)  830  ;  Mas-  ment  which  qualities  it,  or  repels  the  idi!S 
tin  V.  Waugh,  id*  517;  Oliver  v.  Gray,  1  of  a  promise  to  pay,  destroys  its  effect 
H.  &  G.  (Md.)  204  ;  Eckert  v.  Wilson,  12  Gocks  v.  Weeks,  7  Hill  (N.  Y.),  45.  In 
8.  &R.  (Penn.)  393;  and  must  clearly  re-  Danforth  v,  Gulver,  11  Johns.  (N.  Y.) 
fer  to  the  very  debt  in  dispute  between  the  1 46,  the  defendant  admitted  the  indebted- 
parties,  Clarke  i^.  Dutcher,  OCow.  (N.  Y.)  ness,  but  declared  his  intention  to  raly 
674.  A  general  acknowledgment  of  in-  upon  the  statute;  and  it  was  held  that 
debtedness  to  the  plaintiff  is  sufficient,  the  acksowledgment  did  not  remove  tlie 
prima  facie,  to  take  a  demand  out  of  the  statutory  l)ar* 

statute ;  the  onus  lies  on  the  defendant  to  '  Jenkins  o.  Boyle,  2  Cranch  (U.  3. 

prove  that  he  referred  to  a  different  de-  C.  G. ),  120.    In  Warren  v.  Perry,  5  Bush 

luand.  Whitney  1^.  Bigelow,  4  Pick.  (Mass.)  (Ky.),  447,  the  question  as  to  whether  an 

110.    It  must  be  distinct,  and  without  a  intimation  by  a  debtor  that  he  would  pay 

question  of  its  being  due,  or  an  intimation  In  cattle  or  horses,  and  his  silence  under 

that  it  would  not  be  paid.     Berghans  v.  the  threat  of  a  suit  unless  he  would  pay 

Galhouu,  6  Watts  (Penn.),  219  ;  Gleim  v,  in  United  States  currency,  implied  that  he 

Ries,  id.  44.    There  must  be  an  express  would  not  pay  money  in  any  form,  and  if 

promise  to  pay,  or  an  acknowledgment  of  sued  would  plead  the  statute  of  limita- 

a  present  indebtedness  and  willingness  to  tions,  was  held  to  be  one  for  the  jury.    In 

pay.    Allen  v.  Webster,  15  Wend.  <N.  Y. )  Cowley  o.  Fumell,  15  Jnr.  906,  the  defend- 

S84 ;  Stafford  in  Richardson^  id.  802 ;  Gay-  ant  wrote  to  the  plaintiff  as  follows :  "  I 

lord  V,  Van  Loan,  id.  800.    The  new  prom-  am  much  surprised  at  receiving  a  letter 

ise  must  be  clear  and  ezpreas.    Harrisons,  from  H*  B^  [«u  attorney]  for  the  recoT- 
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it ;  '*  ^  or,  "  I  owe  the  debt,  but  ara  under  no  obligation  to  pa}-  it ; "  * 
and,  gencrall}',  if  there  is  anything  attending  what  was  said,  which 
repels  the  inference  of  a  promise  to  pay  the  debt,  it  does  not  save  it 
from  the  operation  of  the  statute.* 

In  Missouri,  where  tlie  statutory  provision  relative  to  acknowledg- 
ments and  promises  to  take  the  debt  out  of  the  statute  is  that^^  no 
acknowledgment,  or  promise  hereafter  made,  shall  be  evidence  of  a  new 
or  continuing  contract  whereby  to  take  any  case  out  of  the  operations 
of  the  provisions  of  this  article  or  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  be  made  or  contained 
by  or  in  some  writing  subscribed  by  the  party  chargeable  hereby."  It 
is  held  that  it  is  not  necessary  in  order  to  take  a  claim  out  of  the 
statute  that  the  debtor  should  acknowledge  a  willingness  to  pay  the 
debt,  but  that  a  simple  acknowledgment  that  he  owes  it,  and  that  it 
remains  unpaid,  is  sufiQcient  if  the  acknowledgment  is  not  coupled 
with  conditions  or  circumstances  which  repel  or  rebut  an  intention  to 
pay  it.* 

In  the  case  last  cited,  where  the  debtor  by  letter  when  speaking  of  the 
note  in  suit  says  of  it,  '*The  debt  I  owe  3'ou,"  it  is  an  unequivocal  ad- 
mission and  acknowledgment  of  an  actual  subsisting  debt,  and  when  he 

eiy  of  yoar  debt.  I  must  candidly  tell  yoo,  refers  to,  la  sufficient,  Johns  v,  Lantz,  63 

once  for  all,  I  never  shall  be  able  to  pay  Penh.  St.  824 ;  bat  it  must  be  snob  that 

you  in  cash,  but  you  may  have  any  of  the  the  debtor  can  be  said  to  have  recognized  a 

goods  we  have  at  the  Pantechnicon,  by  present  subsisting  liability,  and  manifested 

paying  the    expenses   incurred   thereon,  a  willingness  to  assume  or  renew  the  obli- 

without  which  they  cannot  be  taken  out,  gation,  Simonton  v,  Clark,  65  N.  G.  525 ; 

a.s  before  agn>ed,  when  F.  was  in  town ; "  Chambers  v.  Ruby,  47  Mo.  99 ;  Ringo  v. 

and  it  was  ludd  not  sufficient  to  remove  Brooks,  26  Ark.  540.    See  Buffington  9. 

the  statute  bar.  Davis,  83  Md.  511,  where  a  statement  by 

^  Thayer  «.  Mills,  14  Me.  800.  a  debtor  that  she  regretted  her  inability  to 

^  Lawrence    v,    Hopkins,    13    Johns,  remit  the  amount  of  a  not(%  and  referring 

(N.  Y. )  238  ;  Gay  lord  v.  Van  Loan,  15  the  holder  to  her  agent  who  would  do  all 

Wend.  {'S.  Y.)  238.     In  Woodfin  v.  An-  that  the  ruined  condition  of  her  affairs 

dersou,  2  Tenn.  Ch.  831,  a  writing  as  fol-  would  permit,  was  held  sufficient    Where 

lows  was  held  not  sufficient  to  prevent  the  a  debtor,  upon  being  called  upon  to  pay  a 

running  of  the  statute :  "I  request  that  debt,  said,  **  If  you  will  call  in  two  weeks 

no  suit  shall  be  brought  on  this  note,  and  I  will  pay  you  something,  I  cannot  tell 

agree  that  the  statute  shall  not  run  against  how  much,"  it  was  held  to  amount  to  an 

it.     I  will  pay  it  soon."  unqualified  admlHsion  of  his  liability  to  pay 

<  Roosevelt  v.  Marks,  6  Johns.  (N.  Y.)  the  whole  debt,  and  such  an  acknowledg- 

290  ;  Clementson  v,  Williams,  8  Cranch  ment  as  removed  the  statute  bar.     Blake- 

(U.  S.)t  72;  Bell  v.  Rowland,  Hard.  (Ky.)  man  v,  Fonda,  41  Conn.  681.     So  where  a 

801;  WetzeU  v,  Bussard,  11  Wheat.  (IT.  S.)  father  for  whom  his  daughter  had  worked 

814 ;   Thompson   v.    Peter,    12  id.   567 ;  admitted  before  his  decease  and  within 

Ormsby  v.   Letcher,  8  Bibb  (Ey.),  271;  six  years  of  the  time  the  action  was  brought 

Harrison  v.  Hardy,  1  id.  448;  Bell  v,  Mor-  that  he  had  made  an  express  agreement  to 

rison,  1  Pet.  (IT.  S. )  851.   A  clear,  distinct,  pay  her  a  certain  amount,  it  was  held  suffi- 

and  unqualified  acknowledgment  of  a  debt  cient  to  keep  the  claim  on  foot.    W*at8on  v. 

as  an  existing  obligation,  identifying  it  so  Stein,  76  Penn.  St.  121. 
that  there  can  be  no  mistake  as  to  what  it        ^  Chidsey  p.  Powell,  91  Mo.  622. 
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then  expresses  his  inability  to  pay  any  part  of  the  debt  at  that  time, 
giving  his  reasons  therefor,  it  was  held  that  there  was  nothing  in  these 
expressions  indicating  a  purpose  not  to  pay  or  that  is  inconsistent  with 
the  implied  promise  to  pay  arising  from  the  acknowledgment.  Blaok, 
J.,  in  delivering  the  opinion  of  the  court  said :  ''There  is  no  question 
but  the  letter  of  Addis  read  in  evidence  related  to  the  note  in  suit^  so 
that  the  real  question  is :  Does  that  letter  contain  such  an  acknowledg- 
ment as  will  avoid  the  plea  of  the  statute  of  limitations?  In  view  of 
the  many  conflicting  decisions  upon  this  subject,  it  is  well  to  keep  In 
view  our  statute,  which,  in  substance,  is  that  no  acknowledgment  or 
promise  shall  be  evidence  of  a  new  or  continuing  contract  whereby  to 
take  any  case  out  of  the  operation  of  the  statute,  unless  such  acknowl- 
edgment or  promise  be  made  or  contained  by  or  in  some  writing  sub- 
scribed by  the  party  chargeable.  It  is  to  be  observed,  in  the  first  place,  it 
is  not  necessary  to  show  an  express  promise ;  an  acknowledgment  will  be 
sufficient.  What,  then,  are  the  essential  elements  of  the  acknowledg- 
ment, to  make  it  effectual  ?  "  In  the  case  of  Elliott  v.  Leake,^  it  was  said : 
*'  It  is  not  necessary  that  the  party  should  acknowledge  a  willingness 
to  pay  the  debt ;  it  is  sufficient  that  he  acknowledges  that  he  owed  the 
debt,  and  that  it  remains  unpaid.  That  evidence  which  will  create  an 
obligation  will  revive  that  obligation,  if  connected  with  evidence  that 
the  obligation  has  not  been  discharged."  To  the  same  effect  is  the 
case  of  Bo3'd  v.  Hurlbut'  But  if  the  acknowledgment  is  accompanied 
with  conditions  or  circumstances  which  repel  or  rebut  an  intention  to 
pay,  then  it  will  not  be  sufficient  to  defeat  the  bar  of  tlie  statute.* 

From  these  adjudications  it  is  clear  that  an  acknowledgment  of  a. 
debt,  and  that  it  remains  unpaid,  thoagh  there  is  no  expression  of  wil- 
lingness to  remain  bound,  will  avoid  the  bar  of  the  statute  of  limita- 
tions, unless  accompanied  with  conditions  or  circumstances  which  rebut, 
or  repel  an  intention  to  pay. 

In  the  present  case,  the  deceased,  by  the  letter,  when  speaking  of  the 
note  in  suit,  says  of  it,  ''  that  debt  I  owe  you."  There  is  here  an  un- 
equivocal admission  and  acknowledgment  of  an  actual  subsisting  debt. 
This  is  clear  beyond  all  doubt  He  then  expresses  his  inability  to  pa7 
it  or  any  part  thereof.  We  see  nothing  in  the  letter  indicating  a  pur- 
pose not  to  pay,  or  that  is  inconsistent  with  the  promise  to  pay,  arising 
from  the  acknowledgment  The  only  thing  left  uncertain  b}'  thB  letter 
is  as  to  when  he  could  pay  the  note ;  but  that  uncertainty  does  not 
destroy  the  effect  of  the  unequivocal  acknowledgment  of  an  existing: 
debt.* 

It  will  be  observed,  however,  that  the  court  recognizes  the  rule  that  a 
mere  naked  acknowledgment  of  a  debt,  when  coupled  with  conditions  or 

^  5  Mo.  209.  99.  The  presumption  of  a  promise  to  pay, 

^  41  Mo.  264.  ariflioff  from  the  acknowledgment,  is,  from 

*  Boyd  V.  Hnrlbut  and  Mastin  v.  Bran*  aach  circumstances,  destroyed, 

ham,  iupra  ;  Chambers  o.  Rubey,  47  Mo.  *  Warlick  v.  Peterson,  58  Mo.  408. 
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when  coupled  with  anything  which  clearly  indicates  an  intention  not  to 
pa}'  it,  does  not  operate  to  remove  the  statutory  bar. 

In  a  Michigan  case,^  the  defendant  in  answer  to  the  demand  for  the 
payment  of  an  alleged  mdebtedness  about  to  be  barred  by  the  statute 
of  limitations,  said  that  if  she  had  certain  papers  she  could  offset  cer- 
tain accounts,  and  wanted  time  to  get  them.  Being  asked  if  she  would 
extend  the  account  for  the  period  she  desired,  she  signed  this  writing  in 
tlie  book  containing  the  chai*ge:  ^'I  extend  this  book  account  four 
months  from  April  80,  1886/'  The  court  held  that  this  writing  was 
equivalent  to  the  acknowledgment  that  the  debt  was  valid,  and  would 
become  due  in  four  months,  and  therefore  that  it  was  not  barred  by  the 
statute. 

In  a  Texas  case,'  a  letter  as  follows :  — 

Hamilton,  10th  August,  1887. 

Dear  Father,  —  I  have  done  my  best  to  raise  some  monej*,  but  I 
cannot  do  it  now,  because  the  little  money  which  I  had  yet,  I  bought 
wheat  for,  which  was  cheap  still.  I  bought  it  at  68  cents  yet,  and  then 
hauled  40  miles ;  and  corn  for  feed  I  must  also  bu}*,  because  that  is 
very  slim  here,  as  rain  was  wanted.  Ck)tton,  too,  don't  look  the  best. 
But  some  money  we  will  send  you,  but  not  all,  because  we  must  live 
first,  and  that  in  Brenham  we  must  pay  too ;  that  was  a  hard  lick  for 
us.  Dear  father,  you  sent  me  a  note  that  I  don't  sign.  I  will  pay  you 
some  every  year,  but  whenever  I  can ;  but  I  sign  no  more  papers,  for 
I  think  it  is  just  as  good  without,  because  we  all  know  how  we  stand ; 
but  you  must  be  satisfied  with  what  you  get  ever}'  year,  for  I  will  do 

whatever  I  can. 

6.  Krueger. 

was  held  not  sufficient  to  remove  the  bar  of  the  statute.  Acker,  P.  J., 
delivering  the  opinion  of  the  court,  said  :  ^^  Under  proper  assignment 
of  error,  it  is  contended  that  the  court  erred  in  holding  that  defendant's 
letter  to  plaintiff  was  sufficient  to  take  the  barred  note  out  of  the 
statute  of  limitations ;  and  this  is  the  only  question  we  think  it  neces- 
sary to  consider.  It  is  conceded  that  the  original  debt  was  barred. 
When  a  debt  is  barred,  the  new  promise  relied  on  must  acknowledge 
the  justness  of  the  claim,  and  express  a  willingness  to  pay  it' 

''  An  acknowledgment  which  will  take  a  debt  out  of  the  bar  of  the 
statute  of  limitations  must  be  clear  and  unequivocal,  and  neither 
qualified  by  conditions  nor  limitations.^ 

^^  Considered  in  the  light  of  these  authorities,  we  think  it  too  clear  for 

1  Crane  v,  Abel,  11  West  Rep.  (Mich.)        *  McDonald  v.  Gray,  29  Tez.  88 ;  Dick 

206.  inson  v.  Lott,  Id.  178;  Madox  v.  Hnm- 

^  Rrenger  v.  Erenger,  7  L.  B.  Ann.  phriee,  24  Tex.  196 ;  Smith  v.  Fly,  id« 

<  Coles  V.  Eelsey,  2  Tex.  555.  858. 
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argnment  that  the  letter  relied  on  by  plaintiff  to  take  the  barred  note 
out  of  the  operation  of  the  statute  of  limitations,  is  not  sufficient  for 
that  purpose.  It  does  not  contain  a  clear,  unequivocal,  and  uncon- 
ditional acknowledgment  of  the  justness  of  plaintitTs  demand^  nor  does 
it  contain  an  expression  of  a  willingness  to  pay.  We  think  it  settled 
by  the  authorities,  supra,  that  the  acknowledgment  to  relieve  the  claim 
from  the  operation  of  the  statute  of  limitations,  must  contain  an  un- 
qualified admission  of  a  Just,  subsisting  indebtedness,  and  express  a 
willingness  to  pay  it  If  the  expression  of  a  willingness  to  pay  is 
coupled  witn  conditions,  it  devolves  upon  the  plaintiff  to  prove  that 
the  named  conditions  have  taken  place.^ 

^^  We  think  the  court  below  erred  in  its  construction  of  the  letter  from 
defendant  to  plaintiff." 

Sec.  70.  Essential  ReqniBites  of  an  Acknowledgment.  —  An  ac- 
knowledgment of  the  original  Justice  of  the  claim  is  not  sufficient ;  it 
must  go  to  the  fact  that  it  is  due  and  unpaid,^  and  must  not  be 
attended  with  any  acts  or  expressions  that  evince  an  intention  not  to 
pay  it*    It  must  be  consistent  with  a  promise  to  pay,*  unqualilled,^ 

1  I^igh  V.  Linthecum,  80  Tex.  108.  contiuued  request  as  estops  the  debtor  from 

*  Clementson  v.  Williams,   8  Cranch  pleading  the  statute.     Can*  i?.  Robinson,  8 

(U.  S.),  72 ;  Wetzell v.  Bussard,  11  Wheat  Bush  (Ky. ),  269. 

(U.  S.)  314 ;  Thompson  t>.  Peters,  12  id.  •  Senseman  i*.  Hershman,  82  Penn.  St 

667  ;  Boyd  v.  Grant,  18  S.  &  R.  (Penn.)  83.    Striking  a  balance,  and  the  settle- 

124  ;  Baxter  v.  Penniman,  8  Mass.  138  ;  ment  of  an  account,  is  a  clear  admission 

Jones  V.  Moore,  6  Binn.  (Penn. )  576.     A  of  a  sincere  indebtedness.    McClelland  v, 

mere  admission  that  a  debt  is  due,  and  not  West,  70  Penn.  St.  183 ;  Johns  v.  Lantz, 

paid,  is  not  sufficient  to  remove  the  statute  83  id.  824. 

bar,  when  the  admission  is  attended  by  *  Yaw  u.  Kerr,  47  Penn.  St.  833  ;  Airy 

expressions  which  repel  the  idea  of  an  in-  v.  Smith,  1  Phil.  (Penn.)  887  ;  Bailey  v. 

tention  or  desire  to  pay  it.     Gray  r.  Mc-  Bailey,  14  S.  &  R.  (Penn.)  195  ;  Patton 

Dowell.  6  Bush  (Ky.),  475.    A  promise  to  v.  Hassenger,  69  Penn.  St.  811 ;  Watson  v. 

pay  all  the  notes  that  can  be  produced  Stern,  76  id.  121  ;  Norton  v,  Cnrpenter,  2 

against  him,  but  at  the  same  time  assert-  W.  N.  C.  (Penn. )  306  ;  Guier  v,  Pearce, 

ing  that  none  can  be  produced,  docs  not  2  Browne  (Penn.),  35  ;  Lyon  v.  Marelay,  1 

remove  the  statute  bar.     Norton  v.  Colby,  Watts  (Penn.),  271 ;  Fries  r.  Baisselet,  9 

62  111.  198.     The  expression  in  a  letter  S.  &  K  (Penn.)  128;  Beasleyp.  Evans,  35 

written  by  the  defendant  to  the  plaintiff.  Miss.  192  ;  Phelps  v,  Sleef«r,  17  N.  H. 

in  relation  to  a  debt  due  from  the  former  332  ;  Homer  r.  SUrkey,  27  III.  18  ;  Sen- 

to  the  latter,  "  I  feel  ashamed  of  it  stand-  nott  r.  Homer,  80  id.  429 ;  Grayson  v.  Tay- 

ing  so  long,"  is  not  sufficient  to  take  the  lor,  14  Tex.  672  ;  Hazlebacker  v.  Reeves,  9 

debt  out  of  the  statute.    Wilcox  r.  Wil-  Penn.  St.  258 ;  Webber  p.  Cochrane,  4  Tex. 

Hams,  5  Nev.  206.    A  debtor  who  allows  an  81;  Estate  of  Wetham,  6  Phil.  (Penn.) 

account  against  him  to  become  stated,  by  161 ;  Laurence   v.  Hopkins,   18   Johns, 

omitting  to  dispute  the  same  when  pre-  (N.  Y.)  288. 

sented,  does  not  thereby  waive  the  statute.  *  Boss   v,  Hershman,    88    Leg.    Int. 

Bucklin  v.  Chaplin,  1  Lans.  (N.  Y.)  447 ;  (Penn.)  806  ;  Eckert  v.  WUson,  12  S.  & 

Reynolds  v,  Collins,  8  Hill  (N.  Y.),  37.  R.  (Penn.)  893 ;  GUkyson  v.  Larue,  2  W. 

An  indorsement  on  a  note,  made  at  about  &  S.  (Penn.)  218  ;  Crist  v.  Gamer,  2  P.  & 

the  time  a  note  was  executed,  "If  not  W.  (Penn.)  251  ;  Allison  t;.  Peuninpton,  7 

paid  1  request  indulgence,"  is  not  such  a  W.  &  S.  (Penn.)  180 ;  Gleim  v.  Rise,  6 
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clear,  plain,  unarnbiguoua,^  and  so  distinct  in  its  extent  and  form  as  to 
preclude  hesitation  as  to  tlie  debtor's  meaning,'  and  so  as  to  enable  the 
court  to  apply  its  terms  as  the  debtor  intended  ibe^*  should  be  applied.* 
These  rules  are  believed  to  be  entirely  consistent  with  the  letter  and 
spirit  of  these  statutes,  and  essential  to  prevent  the  mischiefs  which 
the  statutes  were  intended  to  cure.  The  laxity  of  the  rules  formerly 
existing  operated  as  a  virtual  repeal  of  the  statutes  by  judicial  legis- 
lation, rather  than  a  fair  application  of  the  rules  of  construction ;  and 
in  this  branch  of  the  law  the  courts  have  exhibited  more  inconsist^ 
ency  and  more  proneness  to  go  wrong,  to  carrj*  out  their  notions  of 
justice,  than  in  any  other  since  courts  have  existed.  The  niles  stated 
do  not  preclude  the  raising  of  a  promise  from  the  recognition  of  a  debt» 
where  there  is  nothing  said  or  done  b}*  the  debtor  inconsistent  with  an 
intention  to  pay  it,^  but  are  calculated  to  effectuate  the  intention  of  the 
statutes,  by  giving  the  debtor  the  benefit  of  their  protection,  except  in 
those  cases  where  he  has  fairly  deprived  himself  thereof,  by  having  said 
or  done  that  which  the  law  can  fairly  regard  as  the  foundation  for  an 
implied  promise  to  pay  the  debt.  Formerh%  if  even  in  a  casual  con- 
versation with  a  stranger  to  the  debt  the  debtor  spoke  of  a  claim  ban-ed 
by  the  statute,  as  an  existing  debt  against  him,  although  at  the  same 
time  he  declared  his  intention  not  to  pay  it/  the  naked  admission  of 
the  debt  was  deemed  sufficient,  although  the  circumstances  were  such 
as  to  clearly  show  that  he  intended  to  avail  himself  of  the  benefit  of  the 
statute ;  ^  and  even  though  it  was  made  after  action  brought,  and  after 


Watts  (Penn.),  44  ;  Ayresv.  Richards,  12  172;  Wolfinsbeiigcir  v.  Young,  47  id.  616  ; 

111.  146 ;  Stockett  v,  Sasscer,  8  Md.  874  ;  Harbold  v.  Runtz,  16  id.  210. 

Wakeman  v.  Sherman,  9  N.  Y.  88  ;  Lowry         *  Sater  v.  Sheeler,  22  Penn.  St  808  ; 

V.  Dubiose,  2  Bailey  (S.  C),  425  ;  Small-  Shitler  v.  Bremer,  23  iJ.  413. 

wood  V.  Smallwood,  2  D.  &  B.  (N.  C.)  L.         *  Watson  v.  Stem,  76  Penn.  St.  121 ; 

886  ;  Maatin  v,  Wangh,  id.  517  ;  Loomis  Patton  v.  Hassenger,  69  id.  311. 

t;.  Decker,  1  Daly  (N.  Y.  C.  P.),  186  ;  Han-         »  Cobham  v.  Moseley,  2  Hayw.  (N.  C.) 

cock  V.  Bliss,  7  Wend.  (N.  Y.)  267  ;  Cocks  6  ;  Dean  v.  Pitta,  10  Johns.  (N.  Y.)  86  ; 

r.  Weeks,  7  Hill  (N.  Y.),  45  ;  Bradley  v.  Mosher  v.  Hubbard,   18  id.  610. 

Field,  8  Wend.  (N.Y.)  272;  Allen  w.  Web-         "Austin  v,  Bostwick,  9  Conn.  496; 

ster,  15  id.  284  ;  Bloodgood  v,  Bmen,  8  Eeplinger  v.  Griffith,  2  6.  &  J.  (Md.)296  ; 

N.  Y.  362  ;  Bangs  v.  Hall,  2  Pick.  (Mass.)  Mitchell  v,  Mitchell,  11  6.  &  J.  (Md.)  388  ; 

868  ;  Mumford  v.  Freeman,  8  Met.  (Mans.)  Carroll  r.  Ridgway,  8  Md.  828 ;  Murray  v. 

482;  Bailey  v.  Crane,  21  Pick.   (Mass.)  Coster,  20  Johns.  (N.  Y.)  576  ;  Shepperd 

823.  *  c.  Murdock,  8  Murph.  (N.  C.)  218 ;  Cad- 

^  Senseman  v,  Hershman,  82  Penn.  St.  mns  v,  Dnmon,  1 N.  J.  L.  176.    In  Richard 

83  ;  Allison  p.  James,  8  Watts  (Penn.),  v.  Hannay,  4  East^  604,  the  defendant,  in 

880  ;  Farley  v.  Enstenbader,  8  Penn.  St  an  affidavit  to  the  court  for  leave  to  file  a 

418;  Webster  v,  Newbold,  41  Id.   482;  plea  of  the  statute,  stated  that,  "  since  the 

finierson  v.  Miller,  27  id.  278.  bill  of  exchange  on  which  the  action  was 

3  Bergbaus     v,     Calhonn,    6    Watts  founded  became  due,  no  demand  for  pay- 

(Penn.),   219;    Miller   v.    Baschore,    83  ment  had  been  made  on  him,"  and  it  was 

Penn.  St  856  ;  Magee  v.  Magee,  10  id.  held  such  an  acknowledgment  of  the  debt 

as  removed  the  statute  bar. 
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he  had  pleaded  the  statute  thereto.^    That  the  courts  oould  ever  have 

gone  so  far  astray  seems  incredible,  yet  the  reports  are  full  of  cases  of 
the  character  referred  to ;  but  at  the  present  time  a  more  coosisteut 
doctrine  prevails,  and  the  old  theories  are  univeraally  discarded. 

Where  a  person  admits  that  the  claim  once  existed,  but  also  says 

that  it  has  been  paid  in  a  particular  mode,  the  plaintiff  cannot,  b}'  prov- 
ing that  the  daim  has  not  been  paid  in  that  way,  revive  the  debt.^ 

1  Stevens  v.  Hewitt,  80  Yt  262.  *'  Now,  whatever  doubt  may  have  ex- 

^  Bangs  9.  Hall,  2  Pick.  (Mass.)  368  ;  isted  in  the  decided  cases,  wliether  the 
Cowan  V.  Magauran,  1  WalL  (U.  S.)  66.  acknowledgments  relied  on  did  or  did  not 
In  Marshall  v.  Dalliber,  6  Conn.  480,  the  amount  to  an  admission  of  the  debt,  or  a 
defendant  admitted  that  the  note  sued  promise  to  pay  it,  still,  such  admission  or 
upon  was  originally  just,  but  insisted  that  promise,  either  by  the  defendant  himself, 
it  had  been  paid  by  his  wife's  services.  It  or  some  other  person  referred  to  by  him, 
was  proved  that  the  note  had  not  been  so  has  been  generally  held  as  absolutely  neces- 
paid.  The  court  held  that  the  admission  saiy  to  take  a  case  out  of  the  statute ;  and 
did  not  remove  tJie  statute  bar.  "The  the  adjudged  cases  here  generally  turned 
principles  of  law,"  said  Bristol,  J.,  "  ap-  upon  the  true  import  of  the  evidence  re- 
plicable  to  this  question  have  frequently  lied  on,  rather  than  on  any  serious  doubts 
been  the  subject  of  judicial  construction,  respecting  the  law.  But  in  the  present 
and  are  now  settled  in  the  courts  of  the  case  tliere  is  no  doubt  relative  to  the  im- 
United  States,  the  State  of  New  York,  and  port  of  the  defendant's  adniLBsions  ;  nor 
our  own  State,  in  a  manner  more  conforvi-  can  any  inference  be  made  against  the  de- 
able  to  the  intent  of  the  legislature  than  fendaut,  unless  his  declarations  relative  to 
many  English  cases.  Clemeutson  v.  Wil-  the  mode  of  payment  are  suffered  to  be  dis- 
liamson,  8  Cranch  (U.  S.),  72  ;  Sands  v,  proved,  and  what  was  in  fact  a  denial  of 
Gelston,  15  Johns.  (N.  Y.)  511 ;  Lord  v.  the  debt  on  his  part  thus  converted  into 
Shalor,  8  Conn.  131.  These  principles,"  an  absolute  acknowledgment  of  the  debt 
he  adds,  "require  that  to  do  away  the  and  a  promise  to  pay  it. 
statute  of  limitations  a  defendant  must  "  It  is  said,  however,  that  if  the  plain- 
voluntarily  relinquish  the  protection  it  tiff  can  disprove  the  mode  of  payment  al- 
was  intended  to  afford,  either  by  an  ex-,  leged  by  the  defendant,  this  will  raise  a 
press  promise  to  pay  the  debt,  or  by  ac-  presumption  that  the  debt  is  still  due,  and 
knowiedging  that  it  is  due,  from  which  the  be  equivalent  to  a  direct  acknowledgment 
law  raises  a  [)romise  to  pay,  and  which  is  of  the  debt  by  the  defendant ;  and  this 
tantamount  to  an  express  promise.  principle  receives  considerable  countenance 

"  If  such  are  the  settled  principles  to  from  the  case  of  Hellings  v.  Shaw,  7  Taunt 

which  our  decision  must  acquiesce,   the  608.     In  delivering  his  opinion  in  that 

only  remaining  inquiry  must  be,  whether  case.  Chief  Justice  Gib  BS  observes:  'That 

the  defendant,  by  his  acknowledgment,  did  where  a  defendant  states,  not  that  a  debt 

admit  the  continued  existence  of  the  orig-  remained  due,  but  that  it  is  discharged  by 

Inal  debt,  or  promise  to  pay  it.    This  he  particularmeans,  to  which  he  has,  with  pre- 

might  do,  either  in  express  terms,  or  by  cision,  referred  himself,  and  where  he  has 

strong   implication  from  other  language  designated  the  time  and  mode  so  strictly 

which  he  might  use.  that  the  court  can  say  it  is  impossible  it 

"It  has  not  been  contended  that  the  had  been  discharged  in  any  other  mode, 
language  used  by  the  defendant  contained  there  the  court  have  said,  if  the  plaintii! 
a  promise  to  pay  the  debt,  or  an  acknowl-  can  disprove  that  mode,  he  lets  himself  in 
edgment  of  its  justice,  either  express  or  to  recover,  by  striking  from  under  the  de- 
implied.  On  the  contrary,  the  defendant  fendant  the  only  ground  upon  which  he 
denied  his  liability,  and  declared  the  debt  professed  to  rely.* 

was  satisfied,  by  the  services  of  his  wife,  "  But  if  the  authority  of  this  case  wera 

while  she  lived  in  the  family  of  the  testator,  unquestionable,  I  should  think  it  admitted 
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Where  a  general  indebtedness  exists,  a  part  of  which  is  barred  b}'  the 
statute  and  a  part  not,  a  general  acj^nowledgment  will  not  remove  the 


of  much  doubt  whether  the  mode  of  pay-  lowing  a  plaintiff  to  disprore  the  special 

ment  alleged  by  the  defendant  was  dis-  mode  of  payment  alleged  by  the  defendant^ 

proved  or  falsified  by  tho  testimony  of  the  and  we  are  satisfied  that,  whether  couste- 

plaintiff.    The  evidence  of  the  plaintiff  did  nanced  by  these  authorities  or  not,  it  is 

not  disprove  the  services  of  the  defendant's  opposed  to  principle ;  and  we  feel  disin- 

wife,  or  show  that  those  services  had  been  cliued   to   make   further  inroad   upon  a 

satisfied  by  the  testator  in  some  other  way.  statute  of  great  public  utility,  especially 

The  services  might  have  been  rendered  to  when  judges  are  constantly  lamenting  that 

the  testator,  and  not  charged  on  book,  and  too  many  exceptions  have  been  made  aU 

the  defendant  might  have  had  a  fair  claim  ready.    A  debt  being  barred  by  the  statute 

on  the  testator  for  the  value  of  such  ser-  of  limitations,  the  defendant  is  entitled  to 

vices,  which  he  recognized  ;  and  he  might  take  advantage  of  it,  unless  he  eonsents  to 

have  agreed   that   such   services   should  relinquish  its  protection  either  expressly 

satisfy  the  note,  although  it  was  dated  or  by  evident  implication.    The  truth  or 

after  such   services   were  rendered.     To  falsehood  of  the  defendant's  statement  as  to 

conclude  that  the  defendant's   language  paying  the  demand  appears  to  me  imma- 

meant  nothing  but  a  strict  and  technical  terial  to  the  true  point  of  inqniry,  which, 

payment  would  be  absurd.    The  first  an-  in  all  such  cases,  should  be,  whether  the 

swer  to  this  authority,  therefore,  is,  that  defendant  has,  by  an  express  or  implied 

the  special  mode  of  payment  alleged  by  recognition  of  the  debt,  voluntarily'  re- 

the  defendant  was  not  disproved  by  the  nounced  the  protection  of  the  statute.   We 

plaintiffs  evidence ;  and,  of  course,  there  think  this  shoald  depend  on  the  defendant 

is  no  implied  admission  of  the  debt  himself,  and  on  his  own  declarations,  and 

**  This  court,  however,  are  not  bound  not  on  the  disproving  the  truth  of  these 

by  this  precedent ;  nor  can  they  properly  declarations,  and  thei*eby  converting  what 

follow  it,  unless  satisfied  of  its  being  rea-  was  intended  as  an  absolute  denial  of  any 

sonable  and  just.  We  have  looked  through  indebtedness  into  an  acknowledgment  of 

the  English  decisions  for  the  adjudged  cases,  such  debt  and  a  promise  to  pay  it.     It 

from  which  the  position  of  Chief  Justice  might  as  well  be  claimed  if  the  defendant 

GiBBs  is  derived;  but  we  have  looked  in  denied  the  execution  of  a  note  barred  by 

vain.    In  the  subsequent  case  of  Beale  v.  the  statute  of  limitations,  and  the  plaintiff 

Nind,  4  B.  &  Aid.  568,  the  Court  of  King's  could  prove  that  be  executed  it,  that  the 

Bench  appear  dissatisfied  with  the  posi-  defendant  had  forfeited  the  protection  of 

tions  taken  by  .the  Chief  Justice  of  the  the  statute.     Ko  intention  to  waive  the 

Common  Pleas.    Chiicf  Justice  Abbott  protection  of  the  statute  can  be  inferred 

said:  *  He  was  by  no  means  satisfied  that  from  the  declarations  of  payment  made  by 

it  was  com[>etent  for  the  plaintiff  to  falsify  the  defendant,  even  if  those  declarations 

what  the  defendant  said  as  to  the  demand  are  proved  untrue.*'    Hancock  v.  Bliss,  7 

being  paid;' and  Batlsy,  one  of  the  most  Wend.  (N.  Y.)  267;  Moore  v.  Columbia 

learned  and  accurate  judges  then  on  the  Bank,  6  Pet.  (U.S.)  86;  Gayloni  v.  Van 

court,  says:  'I  am  certainly  not  aware  of  Loan,  15  Wend.   (N.  Y.)  308;  Fillet  9. 

the  cases  to  which  my  Lord  Chief  Jus-  Linsey,  6  J.  J.  Mar.  (Ky.)  837;  Purdy  v, 

TiCE  GiBBS  refers,  to  supjwrt  that  propoei-  Austin,  3  Wend.  (N.  Y.)  187;  Cambridge 

tion.'    In  another  report  of  the  same  case,  v.  Robert,  10  Pick.  (Mass.)  232;  Clark  v. 

decided  by  the  Common  Pleas,  it  is  said  Dutcher,  9  Cow.  (N.  Y.)  674;  Tichenor  r. 

Chief  Justice  Gibrs  'confined  his  ob-  Colfax,  4  N.J.  L.  153;  Exet^^r  Bank  p.  Snl- 

servaticn    to    the    case    of   a    defendant  livan,  6  N.  H.  124;  Russell  v.  Copp,  5  id. 

claiming  his  discharge  under  a  written  154;  Gold  v.  Whitcomb,  14  Pick.  (Mass.) 

instrument,  to  which  he,  with  precision,  188;  Bailey  «.  Bailey,  14  S.  &  R.  (Penn.) 

refers.*    The  weight  of  English  authori-  195 ;  Brackett  v.  Mountfort,  12  Me.  72 ; 

ties,  therefore,  ia  not  mnoh  in  favor  of  al-  Frey  v.  Kirk,  4  G.  &  J.  (Md.)  609. 
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~bar,  because  it  may  have  been  intended  simply  to  apply  to  the  indebted- 
ness within  the  statote.^ 

Sec.  71.  Bare  Acknowledgment.  —  A  naked  acknowledgment  of  a 
debt  as  due  and  unpaid,  not  coupled  with  any  condition  or  words 
ludicating  an  iutentiou  not  to  pay,  is  held  in  some  of  the  States  suffi- 
cient to  remove  the  statutory  bar.^    But  in  all  cases,  except  where 

1  Morgan  v.  Walton,  4  Penn.  St.  82;  pend  the  statute  and  start  it  anew,  from 

Sutep  ».  Sheeler,  22  id.  308.     In  Wessner  the  time  of  the  delivery  of  such  note;  and 

V.  Stein,  97  Penn.  St.  322,  a  question  as  a  payment  upon  such  note  by  the  i)ei'son 

to  the  quality  of  an  acknowledgment  suffi-  against  whom  the  note  so  given  as  col- 

cient  to  take  a  case  out  of  the  statute  was  lateral  security  exists  does  not  operate  as 

ably  considered  and  discussed  by  Mercur,  a  payment  by  the  debtor  himself,  or  have 

J.    **  It  is  settled,"  said  he,  "  that  the  the  effect  to  renew  the  principal  debt, 

acknowledgment  or  admission  must  be  a  Smith    v.    Ryan,    66    N.  Y.    352.     The 

clear  and  unambiguous  recognition  of  an  original  debt  must  first  be  established, 

existing  debt,  and  so  distinct  and  expres-  then  a  clear,  distinct,   and  unequivocal 

sive  as  to  pi-eclude  hesitation  as  to  the  acknowledgment  made  within  six  years 

debtor's  meaning,  and  as  to  the  particular  is  sufficient  to  remove  the  statute  bar. 

to  which  it  applies,  and  must  be  consistent  Mercur,  J.,  in  Wessner  v.  Stein,  97  Penn. 

with  a  promise  to  pay."    In  McClelland  St.  326 ;  Watson  v.  Stein,  76   id.   121; 

V.  West,  59  Penn.  St  487,  it  was  held  that  Palmer  v.  Gillespie,  9  W.  N.  C.  (Penn.) 

the  words,  "  I  agree  to  settle  this  bill,"  535.     In  Louisiana,  it  is  held  that  parol 

were  not  sufficient  to  remove  the  statute  evidence   is  adnusnible  to  prove  an  ac- 

bar,  as  they  only  amounted  to  a  promise  knowledgment  of  a  debt  before  the  statute 

"  to  examine  and  adjust  it,"  and  did  not  has  run  thereon.     Bernstein  v.  Hicks,  21 

warrant  the  implication  of  a  promise  to  La.  An.  179 ;  Harrell  v.  White,  21  id. 

pay.    When  a  debtor,  on  being  presented  195  ;  and  while  the  debtor  is  alive.     But 

with  a  bill,  said,  "  I  will  attend  to  it,"  it  it  is  held  to  be  inadmissible  to  prove  an 

wfts  held  not  to  amount  to  an  acknowledg-  acknowledgment  of  a  party  deceased  for 

ment  of,  or  promise  to  pay,  the  debt.    Mar-  the  purpose  of  establishing  liability  against 

queze  v.  Bloom,  22  La.  An.  328.    But  in  his  estate.    Succession  of  Hillebrandt,  21 

Bliss  V.  AUard,  49  Vt.  350,  a  letter  in  La.  An.  350.     So,  too,  it  is  held  inadmis- 

which  the  debtor  spoke  of  a  "settlement,"  sible  to  establish  a  renunciation  or  waiver 

and  expressed  a  willingness  *'  to  leave  it  of  the  defence  of  the  statute  after  the  debt 

out  to  be  settled,"  bnt  thought  they  had  is  barred.    Offut  v.  Chapman,  21  La.  An. 

better  settle  it  themselves,  waa  held  suffi-  293.     In  Iowa,  by  sec.  1670  of  the  code, 

cient.     In  Wessner  v.  Stein,  97  Penn.  St.  an  admission  that  a  debt  is  due  and  un- 

322.  the  court,  by  Mercur,  J.,  say,  **  The  paid  is  given  the  same  effect  to  take  it  out 

debt  is  not  destroyed  by  the  statute  of  of  the  operation  of  the  statute  as  a  new 

limitations,  but  the  right  of  action   or  promise. 

remedy 'is  gone.    When  that  is  restored,  '  Black  o.  Reybold,  8  Harr.  (Del.)  528; 

the  declaration  is  still  on  the  original  con-  Lee  v.  Polk,  4  McCord  (S.  C),  215;  Lord 

tracts  and  not  on  the  acknowlei^gment  as  v.  Shaler,  3  Conn.  131;  Elder  i;.  Dyer,  26 

a  new  promise ;  such  acknowledgment  is  Kan.  604 ;  Bissell  v.  Jordan,  16  Ohio  St. 

bnt  a  waiver  of  the  statutory  defence."  508.     As  that  "it  is  just  and  unpaid." 

Sutcr    V.    Sheeler,    22    Penn.    St.    310.  Beasley  v.  Evans,  35  Miss.  192.    "The 

Where  a  debtor  gives  to  his  creditor  the  debt  is  a  just  and  honorable  debt,  and  I 

note  of  a  third  person,  payable  at  a  future  do  not  consider  it  outlawed."     Estate  of 

day,  as  collateral  security  for  a  debt  upon  Wetham,  6  Phil.  (Penn.)  161.    **It  is  a 

which  the  statute  has  begun  to  run,  it  debt  which  I  shall  have  to  pay,  and  in- 

operates  as   an   acknowledgment   of  the  tend  to  pay."    Hall  o.  Creswell,  12  G.  &  J. 

whole  debt,  the  same  as  a  ^lart  payment  in  (Md.)  36.    A  bare  acknowledgment  of  a 

money  would,  but  it  only  operates  to  sos-  debt  made  before  the  statute  has  run, 
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tlie  statute  otherwise  provides,  it  is  held  that  the  acknowledgment 
must  be  such  that  a  promise  to  pay  the  debt  can  fairlj'  be  implied 

Rodrigne  «.  Fronty,  2  Brev.  (S.  C.)  81;  the  defendant*  bat  that  he  8ap|)osed  It  was 
Hazlebacker  v.  Reeves,  9  Penu.  St.  258,  paid  by  a  joint  maker,  which  he  could 
admitting  that  a  note  is  genuine,  though  prove,  has  been  held  sufficient.  Deau  v. 
at  the  same  time  he  refused  to  pay  it,  has  Pitts,  10  Johns.  (N.  Y.)  85 ;  Mosher  p. 
been  held  sufficient,  Cobham  v,  Mosley,  2  Hubbard,  18  id.  510.  But  see  Bell  v,  Row- 
Hay  w.  (N.  0.)  6;  Cobham  v.  Administra-  land.  Hard.  (Ky.)  301,  where  an  acknowl- 
tors,  2  id.  6 ;  but  this  cannot  be  regarded  edgment  by  Uie  defendant  was  that  he  once 
as  accurate,  because  it  expressly  rebuts  any  owed  the  debt,  but  he  supiMsed  his  brotlier 
promise.  But  an  acknowledgment  that  paid  it,  and  if  his  brother  had  not  paid  it, 
certain  notes  against  him  exist  in  the  he  owed  it  yet,  was  held  insufficient  to' 
plaintiff's  favor,  but  that  he  has  an  ac-  remove  the  statute  bar.  See  also  Gardner 
count  to  go  against  them,  with  a  promise  v.  Tudor,  8  Pick.  (Mass.)  206.  In  Brackett 
to  call  in  a  certain  time  and  have  the  notes  v.  Mouutfort,  12  Me.  72,  an  acknowledge 
and  accounts  settled,  is  sufficient.  Chapin  ment  that  the  *'  debt  was  once  due,  but 
V.  Warden,  15  Vt.  560.  So  a  statement  that  he  had  paid  it  years  before  by  having 
that  he  is  willing  to  settle  the  claim  if  an  account  against  him,"  waSiheld  not  suffi- 
fistablished,  but  accompanied  with  a  denial  cient,  although  the  defendant  filed  no  ac- 
that  it  can  be  established,  has  been  held  count  in  offset,  and  offered  no  proof  that 
sufficient,  if  the  claim  is  established.  Pad-  he  ever  had  an  account  against  the  plain- 
dock  V.  Colby,  18  Vt  486.  The  general  tiff.  In  Penu  v.  Crawford,  16  La.  An.  255, 
rule  is  that  an  acknowledgment,  to  take  a  the  defendant  stated  that  "he  thought  the 
debt  out  of  the  statute,  must  be  an  un-  note  had  been  settled,  but  if  not,  he  would 
qualified  acknowledgment  of  a  previous  arrange  it"  Upon  a  later  occasion  he  said 
subsisting  indebtedness  which  the  party  is  '*  he  would  see  the  plaintiff  and  settle  the 
willing  to  pay,  Weaver  v.  Weaver,  54  Penn.  amount  of  the  note ; "  and  it  was  held  that 
St.  152 ;  Jackson  v.  People,  40  lU.  405 ;  this  evidence  was  too  doubtful,  if  uncor- 
Conover  v.  Conover,  1  N.  J.  Eq.  408 ;  roborated,  to  interrupt  the  statute.  In  a 
Turner  v.  Martin,  4  Robt  (N.  Y.)  661 ;  Maryland  case,  Frey  v.  Kirk,  4  G.  &.J. 
Allen  V,  Webster,  15  Wend.  (N.  Y.)  284;  (Md.)  509,  the  maker  of  a  note,  when  shown 
Waples  V,  Layton,  8  Harr.  (Del. )  508  ;  it,  and  asked  if  it  was  his,  replied  '*  yes  ; " 
Stafford  v.  Richardson,  15  Wend.  (N.  Y.)  but  when  asked  what  arrangement  he  could 
802;  Horll)eck  v.  Hunt,  1  McMull.  (S.  C.)  make  of  it,  replied,  **As  to  that  I  cannot 
197;  Sherman  0.  Wakeman,  11  Barb,  say;"  and  upon  being  told  that  if  it  was 
(N.  Y.)  254,  9  N.  Y.  85  ;  and  that  the  not  settled  it  would  be  sued,  said,  "You 
debt  continues  due  at  the  time  of  the  ac-  may  save  yourself  the  trouble,  as  I  have 
knowledgment,  Melllck  v.  De  Seelhorst,  1  taken  the  benefit  of  the  insolvent  law;" 
111.  171;  Bangs  «.  Hull,  2  Pick.  (Mass.)  it  was  held  that  this  could  not  be  con- 
868;  Barlow  v.  Bellamy,  7  Vt.  54;  French  strued  into  an  existing  indebtedness,  so  as 
«.  Frazier,  7  J.  J.  Mar.  (Ky.)  425;  Russell  to  remove  the  statutory  bar.  See  also 
V.  Goss,  M.  &  Y.  (Tenn.)  270;  Wetzell  v.  Danforth  v.  Culver,  llJohns.  (N.  Y.)  146, 
Bussard,  11  Wheat.  (U.  S.)  810;  Belles  v.  where  the  defendant  admitted  the  execu- 
Belles,  12  N.  J.  L.  839;  Purdy  v.  Austin,  tion  of  the  note  by  him,  but  said  that  it 
8  Wend.  (N.  Y.)  187.  But  the  doctrine  was  outlawed,  and  he  intended  to  avail 
of  Paddock  v,  Colby,  antCf  is  sustainable,  himself  of  the  statute;  and  it  was  held  not 
upon  the  ground  that  what  was  said  by  the  a  sufficient  acknowledgment  to  take  the 
debtor  was  not  a  mere  acknowledgment,  case  out  of  ihe  statute.  See  also  Smith  v. 
but  an  express  promise  to  pay  the  debt,  if  Freel,  Add.  (Penn.)  291,  where  an  admis- 
any  existed ;  in  other  words,  an  express,  sion  of  the  genuineness  of  a  note,  aocom- 
conditional  promise  to  pay,  and  the  condi-  panied  with  a  statement  that  he  had  paid 
tion  is  satisfied,  and  the  promise  made  ab-  it,  was  held  not  sufficient.  A  letter  which 
solute  when  the  debt  is  established.  An  acknowledges  a  subsisting  indebtedness  is 
admission  that  a  note  sued  on  was  made  by  sufficient  to  take  the  case  out  of  the  stat- 
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therefrom,  or  it  is  inoperative.  That  is,  it  must  be  made  in  such  a 
manner  and  under  such  circumstances  as  to  indicate  a  mllingness  and 
intention  to  pay  it.^  Thus,  where  a  debtor,  upon  being  presented  with 
a  claim,  said,  ^'  I  will  attend  to  it,"  it  was  held  not  such  an  acknowl- 
edgment as  would  remove  the  statute  bar.^  ^^  It  does  not,"  say  the 
court,  ^^  import  an  acknowledgment  of  the  plaintiff's  right.  The  state- 
ment that  a  debtor  will  attend  to  a  demand  does  not  prove  that  the 
creditor  has  a  right  to  demand  payment,  or  that  the  bill  is  correct,  and 
the  debtor  bound  to  pay  it ;  at  most  it  merely  implies  that  the  debtor 
will  inquire  into  its  correctness,  and  his  liability  to  pay  it."  Nor,  where 
a  debtor  under  proceedings  in  insolvency  inserts  in  a  schedule  of  his 
debts,  filed  and  sworn  to  by  him,  a  claim  which  is  barred  by  the  statute, 
can  it  be  said  that  he  thereby  acknowledges  the  debt  under  such  cir* 
cumstances  as  will  support  an  implied  promise  to  pay  the  debt'  Such 
an  acknowledgment  may  be  said  to  be  compulsory,  as  the  debtor  is 
compelled  b}'  law  to  embrace  it  in  his  schedule,  or  take  the  chances  of 
having  the  debt  ui^ed  against  him  thereafter.  Such  an  acknowledgment, 
under  the  present  state  of  the  law,  can  have  no  more  effect  to  renew 
the  debt  than  a  compulsory  payment  would  have.^    But  embracing  such 

ute,  as  it  is  in  writing  and  signed  by  the  98 ;  Jackson  v.  Fairbanks,  1  H.  Bl.  340  ; 
party  to  be  charged.  Chace  v.  Higgins,  1  Bailey  v.  Lord  Ichiquin,  1  £sp.  435 ;  Clark 
T.  &  C.  (N.  Y.)  220.  But  a  letter  in  effect  v.  Bradshaw,  3  id.  155  ;  Peters  u.  Brown, 
acknowledging  the  existence  of  an  indebt-  4  id.  46  ;  Bryan  v.  Horseman,  4  Blast,  599, 
ediiess,  and  proposing  a  compronuse,  bat  Gainsfordv.  Grammar,  2  Camp.  9;  Sluby  v. 
distinctly  arowing  a  determination  not  to  Ghamplin,  4  Johns.  (N.  Y.)  464;  Baxters. 
pay  if  the  compromise  is  rejected,  will  not  Penniman,  8  Mass.  183  ;  Leaper  v,  Tatton, 
remove  the  statate  bar,  Creuse  v.  Defiga-  16  East,  418 ;  Dean  v.  Pitts,  10  Johns, 
niere,  10  Bosw.  (N.  Y.)  122 ;  nor  is  an  ad-  (N.  Y.)  35.  "  The  principle  which  governs 
mission  of  the  original  indebtedness  in  an  in  the  construction  of  these  statutes  is,  that 
answer  under  oath,  denying  the  defendant's  the  presumption  arises  that  the  defendant, 
liability  to  pay  it.  Com.  Mat.  Ins.  Co.  v.  from  the  lapse  of  time,  has  lost  the  evi- 
Brett,  44  BiEirb.  (N.  Y.)  489.  See  also  dence  which  would  hare  availed  him  in  his 
Bloodgood  V.  Bmen,  8  N.  Y.  862,  where  defence,  if  seasonably  called  upon  for  pay- 
such  an  admission  in  an  answer,  filed  to  a  ment.  But  when  this  presumption  is  re- 
bill  in  equity  by  a  third  person,  was  held  butted  by  an  acknowledgment  of  the 
not  sufficient  In  Clementson  v. Williams,  defendant  within  six  years,  the  contract 
8  Cranch  (U.  S.),  74;  Marshall,  C.  J.,  is  not  within  the  intent  of  the  statute." 
said,  **  It  has  frequently  been  decided  that  Pabsons,  C.  J.,  in  Baxter  v.  Penniman, 
an  acknowledgment  of  a  debt  barred  by  the  ante  ;  Lord  «.  Shaler,  3  Conn.  131 ;  Thomp- 
Btatute  of  limitations  takes  the  case  out  of  son  «.  Osbom,  2  Stark.  98. 
the  statute  and  revives  the  original  cause  ^  Georgia  Ins.  Co.  v.  Elliott,  Taney 
of  action.    It  is  not  sufficient  to  take  the  (U.  S.),  ISO. 

case  out  of  the  statute  that  the  claim  *  Marqueze  «.  Bloom,  22  La.  An.  328. 
should  be  proved  or  be  acknowledged  to  *  Geoigia  Ins.  Co.  v,  £lliott,  ante ; 
have  been  originally  just:  it  must  go  to  the  Richardson  v,  Thomas,  18  Gray  (Mass.), 
fact  that  it  is  still  due."  Andrews  v.  Brown,  881  ;  Roscoe  v.  Hale,  7  id.  274 ;  Hidden  v, 
1  £q.  Ca.  Ab.  805,  12  Owen's  Abr.  192  ;  Cozzens,  2  R.  I.  401 ;  Christy  v.  Fleming- 
Yea  V.  Fouraker«  2  Burr.  192  ;  Trueman  v,  ton,  10  Penn.  St.  129  ;  Stoddard  v,  Doane, 
Fen  ton,  2  Cowp.  548  ;  Lloyd  v,  Maund,  2  7  Gray  (Mass.),  887  ;  Brown  v.  Bridges,  2 
T.  R.  760  ;  Rucker  v.  Harmony,  4  East,  Miles  (Penn.)  424. 
604,  n.  ;  Lawrence  v,  Worrall,  Peake's  Gas.  *  New  York  Belting,  &c.  Co.  v.  Jones, 
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a  debt  in  a  schedule  of  his  debts,  made  at  the  time  of  the  making  of 
his  will,  being  a  voluntary  act,  and  evincing  an  expectatioa  and  willing- 
ness that  it  be  paid,  has  been  held  sufficient,^  although  even  this  doc- 
trine is  doubtful;  and  in  Massachusetts,'  where,  after  the  testator's 
death,  a  mortgage-deed  duly  executed,  but  not  delivered,  was  found 
among  the  debtor's  papers,  to  secure  the  payment  of  a  demand  barred 
by  the  statute,  it  was  held  not  a  sufficient  acknowledgment  of  the  in- 
debtedness to  take  the  debt  out  of  the  statute ;  and  this  would  not  seem 
to  be  inconsistent  with  the  doctrine  of  the  Tennessee  case^  because  in 
that  case  nothing  more  remained  to  be  done  to  give  validity  to  the  will ; 
while  in  the  Massachusetts  case  delivery  was  essential  to  give  validity 
to  the  mortgage,  and  never  having  been  delivered,  it  was  inopera- 
tive. In  a  recent  case  in  Missouri  '  it  was  held  that  a  demand  is  not 
taken  out  of  the  operation  of  the  statute  of  limitations  by  a  written 
acknowledgment  found  among  the  debtor's  papers  after  his  death.  The 
court  said :  ''  There  is  a  conflict  of  the  authorities  as  to  whether  an 
acknowledgment  or  promise  in  writing,  signed  bj^  the  party  to  be  bound; 

22  La.  An.  530.     If  a  debtor  orally  prom-  he  could  plead  the  statute.    Washington 

ises  that  if  the  creditor  will  wait  he  shall  Market  Co.  v.  Beckley,  4  Mackey  (D.  C), 

be  paid  from  a  provision  to  be  made  for  163. 

him  in  the  debtor's  will,  and  if,  afterwards,  When  the  statute  declares  that  only  a 

the    debtor  makes    a  will  containing    a  written  promise  shall  take  a  debt  out  of 

general  bequest  for  the  creditor,  and  sub-  operation  of  the  statute,  the  doctrine  of 

sequently  revokes  this  will,  nothing  has  estoppel  has   no  application  to   an  oral 

been  done  which  affects  or  suspends  the  promise.     Hill  v.  Perrin,  21  S.  C.  356. 

running  of  the  statute.     Petrie  p.  Mott,  88  A  memorandum  unsigned  and  undeliv* 

Hun  (N.  Y. ),  259.     Under  a  foreclosure  of  ered  is  not ' '  a  vrritten  acknowledgment  of 

a  mortgage  more  than  twenty  years  old,  an  existing  liability,"  removing  the  bar  of 

the  fact  that  the  defendant  took  a  deed  the   statute.      Abercrombie  v.  Butts,  72 

for  part  of  the  premises,  within  twenty  Ga.  74 ;  53  Am.  Rep.  832.     A  joint  suit 

years,  and  accepted  the  title  subject  to  the  against  a  firm  is  not  saved  from  the  bar  of 

mortgage,  is  a  sufficient  acknowledgment  the  statute  by  the  individual  acknowledg- 

to  take  the  case  out  of  the  statute.     Moore  ment  of  one  member  and  his  promise  to  pay. 

V,  Clark,  40  N.  J.  Eq.  152.  Ford  v.  Clark,  72  Ga.  760.    An  acknowl- 

The  N.  J.  statute  declares  that  twenty  edgment  will  be  sufficient,  although  con- 
years'  possession  of  mortgaged  land  by  the  tained  in  an  application  made  by  a  debtor 
mortgagee,  after  default,  shall  forever  bar  to  an  insurance  company  for  a  policy  on 
the  right  of  redemption.  After  such  pos-  his  life,  when  made  at  the  request  of  the 
session  had  continued  for  twenty-nine  debtor  and  for  his  benefit ;  and  the  ac- 
years  the  mortgagee  attempted,  in  pur-  knowledgment  may  be  made  before  the 
suauce  of  his  contract  of  sale,  to  procure  a  debt  is  barred,  to  enable  the  surety  again 
strict  foreclosure.  It  was  held  not  an  ad-  to  become  liable,  there  must  be  a  new  con- 
mission  of  the  right  to  redeem,  which  con-  sideration.  His  promise,  not  based  on  a 
stituted  a  waiver  of  the  bar.  Chapin  v,  consideration,  will  not  bind  him.  Bridges 
Wright,  41  N.  J.  Eq.  488.  v,  Blake,  106  Ind.  882. 

A  claim  against  a  deceased  debtor  was  ^  Rogers  v.  Sothem,  4  Baxter  (Tenn.), 

duly  proved  in,  and  passed  by  the  orphan's  67. 

court,.     With  leave  of  court  the  admin  is-  '  Merriam  v,  Leonard,  6  Cush.  (Mass.) 

trator  retained  money  to  pay  it  with  other  151. 

claims,  and  his  account  so  showed.    It  was  *  Allen  v.  Collier,  70  Mo.  18S. 
keld,  that»  notwithstanding,  when  sued. 
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If  made  to  a  stranger,  would  be  sufficient  to  take  a  ease  from  under  the 
operation  of  the  statute  of  limitations ;  but  there  is  no  conflict  as  to  the 
necessity  for  such  a  promise  of  acknowledgment  being  made  to  some 
person,  either  to  the  creditor  or  his  representative,  or  to  a  stranger.  A 
promise  or  acknowledgment  implies  that  it  is  made  to  soniebod}',  and 
in  every  promise  there  must  necessaiily  be  a  promisor  and  promisee. 
A  mere  writing  acknowledging  a  debt,  which  is  retained  by  the  person 
making  it,  and  which  is  never  delivered  to  the  creditor  or  any  one  else, 
cannot  have  the  effect  of  preventing  the  operation  of  the  statute.'' 

Sec.  72.  Promise  to  Settle.  —  A  mere  promise  "  to  settle  "  a  demand 
has  been  held  not  sufficient  to  support  a  promise  to  pay  it.^  But  in 
South  Carolina  a  promise  ^*  to  settle  *'  has  been  held  equivalent  to  a 
promise  to  pay ;  ^  and  a  similar  rule  of  oonstmction  has  been  adopted 
in  North  Carolina.'  But  in  Vermont,  in  one  case,  virtually  the  same 
rule  has  been  adopted  as  in  Virginia ;  ^  and  such  also  is  the  rule  in 
Pennsylvania,'  although  in  some  of  the  earlier  cases  in  that  State  a 
different  rule  prevailed.'  Such  a  prcTmise  is  treated  merely  as  a 
promise  to  examine  the  claims  and  adjust  the  balance.''  But  we  ap- 
prehend that  the  effect  to  be  given  to  such  words  must  depend  largely 
upon  the  circumstances  of  each  case,  in  view  of  all  that  was  said  i4>on 
the  occasion,  and  the  circumstances  under  which  they  are  used,^  as 

^  Bell  p.  Crawford,  8  Gratt.  (Va.)  110  ;  promise  to  take  the  debt  out  of  the  statute. 

Succession    of  Jewell,   11    La.    An.   88.  In  another  case,  Hunter  v.  Eittredge,  41 

Where  the  items  of  an  account  are  read  to  Y t.  359,  an  unqualified  promise  to  settle 

a  party,  and  he  admits  the  correctness  of  book-accounts  barred  by  the  statute  was 

each  item,  and  of  the  whole  account,  but  held  to  amount  to  a  direct  admission  of 

as  to  certain  items  states  that  he  thought  unsettled  accounts  existing  between  them 

the  whole  or  a  part  of  them  had  been  paid  at  the  time ;  and  that  such  promise  to 

by  his  son,  and  that  he  thought  the  ac-  settle  accounts,  when  unaccompanied  with 

count  was  correct,  and  that  he  would  see  any  unwillingness  to  pay  whatever  bal- 

his  creditor,  and  settle  with  him  ;   such  ance  might  be  due,  is  sufficient  to  raise  a 

admissions  do  not  show  a  new  promise  so  promise  to  pay. 

as  to  take  the  case  out  of  the  statute  of  '  Weaver  v.  Weaver,  64  Penn.  St.  152. 

limitations.    Ayres  v.   Richards,   12  111.  >  Jones  v.  Moore,  5  Binn.  (Penn.)  578; 

146.  Wells  V.  Pyle,  1  Phila.  (Penn. )  21  ;  Patton 

*  Johnson  9.  Bonnetheau,  8  Hill  (S.C),  v.  Ash,  7  S.  &  R.  (Penn.)  116  ;  Miles  v. 
15.  Moodie,  8  id.  211. 

«  McLin    V.   McNamara,   2  D.  &   B.  '  McClelland  v.   West,  59  Penn.   St. 

(N.  C.)  Eq.  82.  487. 

*  Brayton  ».  Rockwell,  41  Vt.  621.  See  ^  See  opinion  of  Seymour,  C.  J., in  Cur* 
also  Currier  v.  Lockwood,  40  Conn.  849.  rier  v,  Lockwood,  ante.  In  Bliss  v.  AUard, 
Bu\  in  Vermont,  as  elsewhere,  the  rule  is  49  Yt.  350,  a  letter  in  which  the  debtor 
that  the  question  as  to  whether  a  promise  spoke  of  "  settlement,'*  and  expressed  his 
to  settle  a  demand  amounts  to  a  promise  wish  to  leave  the  claim  out  *'  to  be  settled," 
to  pay  it,  will  depend  upon  all  the  circum-  but  thought  "they  had  better  settle  it 
stances  attending  the  use  of  the  expression,  themselves,"  was  held  an  unequivocal  ac- 
Thus,  in  Bowman  r.  Downer,  28  Yt.  582,  knowledgment  of  an  unsettled  account, 
where  a  note  was  given  with  the  agreement  and  sufficient  to  take  the  claim  out  of  the 
that  a  certain  account  should  be  settled  statute,  there  being  no  disavowal  of  wil- 
and  applied  thereon,  it  was  held  a  sufficient  lingness  to  pay. 
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an  acknowledgment  of  a  debt  to  be  operative  need  not  be  entirely  by 
words,  but  may  arise  both  from  what  was  said  and  done.^  In  a  Lou- 
isiana case,'  the  claim  sued  upon  was  presented  to  the  debtor  upon 
two  occasions.  Upon  the  first  he  said  he-'^  thought  the  note  had  been 
settled,  but  if  not,  he  would  arrange  it;"  on  the  second  occasion  lie 
said,  ''  he  would  see  the  plaintiff  and  settle  the  amount  of  the  note ; " 
and  the  court  held  that  this,  of  itself,  standing  alone,  was  not  sufficient 
to  interrupt  prescription.' 

In  a  case  in  the  United  States  Supreme  Court,*  the  court  says: 
^'  The  principles  of  law  by  which  this  case  is  to  be  governed  are  clearly 
settled  by  a  senes  of  decisions  of  this  court.  The  statute  of  limitations 
is  to  be  upheld  and  enforced,  not  as  resting  only  on  a  presumption  of 
payment  from  lapse  of  time,  but,  according  to  its  intent  and  object, 
as  a  statute  of  repose.  The  original  debt,  indeed,  is  a  sufficient  legal 
consideration  for  a  subsequent  new  promise  to  pay  it,  made  either  before 
or  after  the  bar  of  the  statute  is  complete.  But  in  order  to  continue 
or  to  revive  the  cause  of  action,  after  it  would  otherwise  have  been 
barred  bj'  the  statute,  there  must  be  either  an  express  promise  of  the 
debtor  to  pay  that  46bt,  or  else  an  express  acknowledgment  of  the 
debt,  from  which  his  promise  to  pay  it  may  be  inferred.  A  mere 
acknowledgment,  although  in  writing,  of  the  debt  as  having  once  ex- 
isted, is  not  sufficient  to  raise  an  implication  of  such  a  new  promise. 
To  have  this  effect,  there  must  be  a  distinct  and  unequivocal  acknowl- 
edgment of  the  debt  as  still  subsisting  as  a  personal  obligation  of  the 
debtor.* 

1  Whitney  v.  Bigelow  and  Currier  v.  become  his  sureties  for  a  certain  debt,  and 

Lockwood,  ante.  See /)08^,  chapter  on  Part  had  paid  it,  and  that  he  was  desirous  to 

Payment.  secure  them  as  far  as  be  could,  and  as- 

3  Penn  v,  Crawford,  16  La.  An.  255.  signed  to  one  of  them  certain  bonds  in 

*  In  Barnard  v.  Bartholomew,  22  Pick,  trust  to  collect  the  money  and  distribute  it 
(Mass. )  291,  the  defendant  wrote  to  the  equally  among  them,  was  admitted  in  cri- 
plaintiiT:  "  I  will  thank  you  to  let  me  dence  in  an  action  by  one  of  them  against 
hare  your  account  that  you  hold  against  him  for  money  paid,  to  take  the  case  out  of 
me ;  also  I  will  thank  you  to  state  the  the  statute  of  limitations  of  Virginia.  The 
credit  you  have  given  me.  You  may  de-  exact  fonn  of  the  deed  is  not  stated  in  the 
pend  at  seeing  me  at  your  office  on  Mon-  report,  but  that  it  expressly  recognized  the 
day  next.  I  will  endeavor  to  settle  all  my  debt  to  the  plaintiff  to  be  still  due  is  evi- 
accounts  with  you.'  Perhaps  I  shall  not  dent  from  the  opinion,  in  which  Chief 
be  able  to  pay  the  money,  if  not,  we  can  Justice  Marshall  said  :  *'  Although  the 
find  some  way  to  settle  ;  "  and  it  was  held  court  is  not  willing  to  extend  the  effect  of 
sufficient.  In  this  case  there  is  enough  to  casual  or  accidental  expressions  farther 
found  a  promise  to  pay  upon,  independent  than  it  has  been,  to  take  a  case  out  of  that 
of  the  promise  to  settle.  statute,  and  although  the  court  might  be 

*  Shepherd  v,  Thompson,  122  U.  S.  of  opinion  that  the  cases  on  that  point 
231.  have  gone  too  far,  yet  this  is  not  a  casual 

*  In  Shepherd  v.  Thompson,  ante,  the  or  incautious  expression  ;  the  deed  admits 
court  reviewed  the  case  as  follows :  the  debt  to  be  due  on  the  15th  of  July, 

In  King  v.  Riddle,  7  Cranch,  168,  a    1804,  and  five  years  had  not  afterwards 
deed,  dating  July  15,  1804,  by  which  the    elapsed  before  the  suit  was  brought." 
defendant  recited  that  certain  persons  had         In  Clementson  v.  Williams,  8  Graneh, 
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Sec.  73.  railnre  to  deny  Liability.    BxpreMioiui  of  Regret,  &o.  — 

The  fact  that  a  debtor,  upon  being  called  upon  for  pa3'ment,  does  not 

72,  in  an  action  on  an  account  against  two  Jttsticb  Stobt  fnlly  diacuased  the  anbject, 

partners,  one  of  whom  only  was  served  and^  after  dwelling  on  the  impoitance  of 

with  process,  a  previoas  statement  of  the  giving  the  statute  of  limitations  such  snp- 

other,  upon  the  account  being  presented  port  as  to  make  it  '*  what  it  was  intended 

to  him,  "that  the  said  account  was  due,  to  be,  emphatically,  a  statute  of  repose," 

'  and  that  he  supposed  it  had  been  paid  by  and  '*not  designed  merely  to  raise  a  pre* 

tlie  defendant,  but  had  not  paid  it  him*  sumption  of  payment  of  a  just  debt,  from 

self,  and  did  not  know  of  its  ever  being  lapse  of  time  ; "  and  repeating  the  passages, 

paid,"  was  held  insufficient  to  take  the  above    quoted,    from    the    opinions    in 

account  out  of  tlJS  statute;  and  Ghiev  Clementaon  o.  Williams  and  Wetzell  v. 

Justice  Mabshall  said :  '*  The  statute  of  Bussard,  said :  *'  We  adhere  to  the  doc* 

limitations  is  entitled  to  the  same  respect  trine  thus  stated,  and  think  it  the  only  ex* 

with  other  statutes,  and  ought  not  to  be  position  of  the  statute  which  is  consistent 

explained  avray.    In  this  case  there  is  no  with  its  true  object  and  import.    If  the 

promise,  conditional  or  unconditiona],  but  bar  is  sought  to  be  removed  by  the  proof 

a  simple  acknowledgment    Thisacknowl-  of  a  new  promise,  that  promise,  as  a  new 

edgment  goes  to  the  original  justice  of  the  cause  of  action,  ought  to  be  proved  in  * 

account ;    but  this  is  not  enough.    The  clear  and  explicit  mafiner,  and  be  in  its 

statute  of  limitations  was  not  enacted  to  terms  unequivocal  and  determinate ;  and 

protect  persons  from  claims  fictitious  in  if  any  conditions  are  annexed,  they  ought 

their  origin,   but   fh>m   ancient   claims,  to  be  shown  to  be  performed.    If  there  be 

whether  well  or  ill  founded,  which  may  no  express  promise,  but  a  promise  is  to  be 

have  been  discharged,  but  the  evidence  of  raised  by  implication  of  law  fh)m  the  ac* 

discharge  may  be  lost    It  is  not  then  knowledgment  of  the  party,  such  acknowl* 

sufficient  to  take  the  case  out  of  the  act,  edgment  ought  to  contain  an  unqualified 

that  the  claim  should  be  proved  or  be  ao-  and  direct  admission  of  a  previous,  subsist* 

knowledged  to  have  been  originally  just ;  ing  debt  which  the  party  is  liable  and 

the  acknowledgment  must  go  to  the  fact  willing  to  pay.    If  there  be  accompanying 

that  it  is  still  due."  circumstances  which  repel  the  presumption 

Chief  Justiob  Marshall  afterwards  of  a  promise  or  inten^on  to  pay ;  if  the 

pointed  out  that  in  that  case,  although  the  expression  be  equivocal,  vague,  and  inde* 

partnership  had  been  dissolved  before  the  terminate,  leading  to  no  certain  conclusion, 

statement  was  made,  the  case  was  not  de-  but  at  best  to  probable  inferences,  which 

termined  upon  that  point,  but  upon  the  may   affect  different  minds  in    different 

insufficiency  of  the  acknowledgment ;  and  ways,  we  think  they  ought  not  to  go  to  a 

added  that,  upon  the  principles  there  ex-  jury  as  evidence  of  a  new  promise  to  revive 

pressed  by  the  court,  *'  an  acknowledgment  the  cause  of  action." 

which  will  revive  the  original  cause  of  Again,  in  Moore  v.  Bank  of  Columbia, 

action  must  be  unqualified  and  uncondi-  6  Pet.  (U.  8.)  86,  the  court,  speaking  by 

tional.    It  must  show  positively  that  the  Mr.  Justice  Thompson,  after  referring  to 

df^bt  is  due  in  whole  or  in  part.     If  it  be  the  previous  cases,  re-affirmed  the  same 

cnnnected  with  circumstances  which  in  any  doctrine,  and  said  :  "  The  principle  clearly 

manner  affect  the  claim,  or,  if  it  be  condi-  to  be  deduced  ttom  these  cases  is  that  in 

tional,  it  may  amount  to  a  new  assumpsit  addition  to  the  admission  of  a  present  sub* 

for  which  the  old  debt  is  a  sufficient  con-  sisting  debt,  there  must  be  either  an  ex* 

sideration ;  or  if  it  be  construed  to  revive  press  promise  to  pay,  or  circumstances 

the  original  debt,  that  revival  is  condi-  from  which  an  implied  promise  may  fairly 

tional,  and  the  perforiaance  of  the  con-  be  presumed."    In  Randon  v.  Toby,  11 

dition,  or  a  readiness  to  perform  it,  must  How.  498,  the  agreement,  which  was  held 

be  shown. "  Wetzell  9.  Bussard,  11  Wheat  to  take  a  case  out  of  the  statute,  contained 

809.  not  only  a  pledge  of  property  to  secure  the 

In  Bell  V.  Morrison,  1  Pet.  851,  Mr.  notes  sued  on,  but  an  express  stipulatloa 
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deny  the  yalidity  of  the  claim  cannot  be  regarded  as  such  an  acknowl- 
edgment thereof  as  will  raise  a  promise  to  pa}-  it    Thus  where,  upon 

that  the  noten  should  remain  in  as  full  And  it  has  been  often  held  that  when  the 
force  and  effect  as  if  they  were  renewed,  debtor,  in  the  same  writing  by  which  he 
In  Walsh  V.  Mayer,  111  U.  S.  81,  in  an-  acknowledges  the  debt,  without  expressly 
swer  to  a  letter  from  the  holder  of  a  note  promising  to  pay  it,  agrees  that  certain  prop- 
secured  by  mortgage,  calling  attention  to  erty  shall  be  applied  to  its  jiayment,  there 
the  want  of  insurance  on  the  mortgaged  can  be  no  implication  of  a  personal  prom- 
property,  and  saying :  "  The  amount  you  ise  to  pay.  Boutledge  v,  Ramsay,  8  Ad.  & 
owe  me  on  the  $7,500  note  is  too  large  to  £1.  221;  s.  c.  8  Ney.  k  P.  819;  Howcutt 
be  left  in  such  an  unprotected  condition,  v.  Bonser,  8  Ezch.  491;  Cawley  v.  Fumell, 
and  I  cannot  consent  to  it,*'  the  mortgagors  12  C.  B.  291;  Everett  v.  Robertson,  above 
wrote  to  him  that  they  expected  to  insure  cited.  The  law  \i\K}n  this  subject  has  been 
in  about  four  months  for  twice  that  amount,  well  summed  up  by  Vice-chancellor 
and  added:  **We  think  you  will  run  no  Wioram,  as  follows:  "The  legal  effect  of 
risk  in  that  time,  as  the  property  would  be  an  acknowledgment  of  a  debt  barred  by 
worth  the  amoant  due  you  if  the  building  the  statute  of  limitations  is  that  of  a  prom- 
was  to  bum  down."  This  was  held  to  be  ise  to  pay  the  old  debt ;  and  for  this  pur- 
a  sufficient  acknowledgment,  u])on  the  pose  the  old  debt  is  a  consideration  in  law. 
ground  that  the  words,  both  of  the  plain-  In  that  sense,  and  for  that  purpose,  the 
tiff's  letter  and  of  the  defendant's  reply,  old  debt  may  be  said  to  be  revived.  It  is 
were  in  the  present  tense,  and  designated  revived  as  a  consideration  for  a  new  prom- 
a  subsisting  personal  liabilty,  and  that  the  •  ise.  But  the  new  promise,  and  not  the 
unconditional  acknowledgment  of  that  old  debt,  is  the  measure  of  the  creditor's 
liability,  without  making  any  pledge  of  right.  If  a  debtor  simply  acknowledges 
property  or  other  provision  for  its  pay-  an  old  debt,  the  law  implies  from  that  sim- 
ment,  carried  an  implication  of  a  personal  pie  acknowledgment  a  promise  to  pay  it ; 
promise  to  pay  it.  The  case  was  decided  for  which  promise  the  old  debt  is  a  suffi- 
upon  its  own  facts,  and  no  intention  to  cient  consideration.  But  if  the  debtor 
modify  the  principles  established  by  the  promises  to  pay  the  old  debt  when  he  is 
previous  decisions  was  expressed  or  enter*  able,  or  by  instalments,  or  in  two  years, 
taiued  by  the  court.  Within  a  year  after-  or  out  of  a  particular  fund,  the  creditor 
wards,  in  the  latest  case  on  the  subject,  can  claim  nothing  more  than  the  promise 
the  court  expressly  re-affirmed  those  prin-  gives  him."  Philips  v.  Philips,  8  Hare, 
ciples.  Fort  Scott  o.  Hickman,  112  U.  S.  281,  299,  800 ;  Buckmaster  v.  Russell,  10 
160.  In  full  accord  with  these  views  are  C.  B.  n.  b.  745,  760. 
the  decisions  in  England  under  Stat  9  In  the  most  recent  Enji^lish  case  that 
Geo.  IV.  chap.  14,  known  as  Lord  Ten-  has  come  under  our  notice,  Lord  Justice 
terden's  Act,  which  only  restricts  the  mode  Buwbn  said  :  "  Now,  firet  of  all,  the  ao- 
of  proof  by  requiring  that,  in  order  to  con-  knowledgment  roust  be  clear,  in  order  to 
tinue  or  revive  the  debt,  an  "acknowledg-  raise  the  implication  of  a  promise  to  pay. 
ment  or  promise  shall  be  made  by  or  con-  An  acknowledgment  which  is  not  clear 
tained  in  some  writing,  to  be  signed  by  will  not  raise  that  inference.  Secondly, 
the  party  chargeable  thereby."  The  Eng-  supposing  there  is  an  acknowledgment  of 
lish  judges  have  repeatedly  approved  the  a  debt  which  would  if  it  stood  by  itself  be 
statement  of  Mr.  (afterwards  Cbirf  Jus-  clear  enough,  still,  if  words  are  found  com- 
TICE)  Jervis,  that  the  writing  must  either  bined  with  it  which  prevent  the  possibility 
contain  an  express  promise  to  pay  the  debt,  of  the  implication  of  the  promise  to  pay 
or  be  *' in  terms  from  which  an  unqualified  arising,  then  the  acknowledgment  is  not 
promise  to  pay  it  is  necessarily  to  be  im-  clear,  within  the  meaning  of  the  defini* 
plied."  Everett  v.  Robertson,  1  El.  ft  El.  tion,"  "  because  the  words  express  the  les- 
16, 19;  Mitchell's  Claim,  L.  R.  6  Ch.  822,  serin  such  a  way  as  to  exclude  the  greater." 
828  ;  Morgan  v,  Rowlands,  L.  R.  7  Q.  B.  Green  «.  Humphreys,  26  Ch.  D.  474;  8.  o. 
493,  497  ;  citing  Jervis*  New  Rules,  4th  68  L.  J.  K.  R.  Ch.  626,  628.  In  the  light 
edition,  860,  note.  of  the  iirinciples  established  by  the  au- 
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being  called  upon  for  payment,  the  defendant  did  not  object  thereto,  but 
said  ^*  he  thought  he  had  paid  it,  and  had  the  receipt  at  home,"  it  was 
held  not  sufficient,  even  though  it  was  shown  that  he  had  not  paid  the 
debt,  and  had  no  receipt  therefor.^    Where  a  debtor,  among  other  things, 

tborities  aboTe  referred  to,  it  is  quite  clear  payment  of  which  the  claims  pledged  sl^all 

that  the  instrument  signed  by  the  de-  be  applied.    And  the  instrument  concludes 

fendant  on  June  21,  1877,  did  not  take  with  a  promise  of  the  defendant  that  the 

the  plaiutifTs  debt  out  of  the  statute,  proceeds  of  the  claim  pledged  shall  **  be  ap- 

The  instrument  referred  to  is  as  follows :  plied  to  the  payment  of  said  indebtedness, 
"  In  consideration  of  the  indebtedness  de-  with  interest  as  aforesaid,  or  to  so  much 
scribed  in  the  deed  of  trust  to  William  thereof  as  the  sum  or  sums  of  money  so  re- 
Thompson,  trustee,  executed  March  10,  ceired  is  or  are  sufficient  to  pay." 
1878,  and  recorded  in  Liber  No.  712,  folio  Although  the  old  debt  is  expressly 
128,  of  the  land  records  of  the  DiBtiict  of  called,  as  it  is  in  law,  the  consideration 
Columbia,  the  demand  and  claim  of  A.  G.  for  the  new  agreement,  and  not  the  old 
Bradley  to  the  use  of  A.  R.  Sliepard  and  debt  is  tlie  measure  of  the  plaintiffs  right, 
others  against  the  United  States  for  the  The  provisions  for  the  payment  of  the  debt 
use  and  occupation  of  the  premises  No.  and  interest  out  of  a  particular  fund  ex- 
915  E.  Street  Northwest,  and  all  the  pro-  elude  any  implication  of  a  personal  promise 
ceeds  thereof,  the  moneys  derived  there-  to  pay  either.  The  whole  instrument 
from,  are  hereby  pledged  and  made  appli-  clearly  evinces  the  defendant's  intention 
cable  to  the  payment  of  said  indebtedness,  in  executing  it  to  have  been  that  the  pro- 
with  interest  thereon  at  the  rate  of  eight  perty  pledged  should  be  applied,  so  far  as 
per  cent  per  annum  until  paid  ;  and  it  is  it  would  go,  to  the  payment  of  the  debt 
hereby  "Covenanted  and  sgreed  that  any  and  interest,  and  not  that  his  own  personal 
draft  or  check  issued  in  payment  or  part  liability  should  be  increased  or  prolonged 
payment  of  said  claim  shall  be  indorsed  in  any  respect. 

and  delivered  to  the  trustee  named  in  said         To  imply  from  the  terms  of  this  Instni- 

trust,  and  the  proceeds  thereof,  less  all  ment  a  promise  of  the  defendant  to  pay 

proper  costs  and  charges,  be  applied  to  the  the  debt  himself  would  be,  in  our  opin- 

payment  of  said  indebtedness,  with  inter-  ion,  to  construe  it  against  its  manifest 

est  as  aforesaid,  or  to  so  much  thereof  as  intent,  and  to  fritter  away  the  statute  of 

the  sum  or  sums  of  money  so  received  is  or  limitations. 

are  sufficient  to  pay.    Witness  our  hands         ^  Conwell  v,  Buchanan,  7  Blackf.  (Ind.) 

this  2l8t  day  of  June,  1877."  687.     See  also  Brackett  v,  Mountfort,  12 

This  instrument  contains  no  promise  of  Me.  72.  In  Gardner  v.  Tudor,  8  Pick, 
the  defendant  personally  to  pay  that  debt,  (Mass.)  206,  in  an  action  on  a  note  the 
and  no  acknowledgment  or  mention  of  it  defendant  said  **  he  supposed  the  note 
as  an  existing  liability.  It  begins  with  a  was  paid  by  the  land  mortgaged  ;  that  he 
reference,  by  way  of  consideration  only,  to  was  willing  to  do  what  was  right ;  that  he 
the  original  debt,  designating  it  as  **  the  would  make  some  small  additional  pay- 
indebtedness  described  in  the  deed  of  ment  to  settle  the  business ;  but  that,  if 
trust "  executed  to  the  plaintiff  ac  the  time  the  plaintiff  thought  proper  to  sue  without 
when  the  debt  was  contracted.  Then  fol-  taking  the  land,  he  should  resist  the  suit ; " 
lows  a  pledge  of  a  certain  claim  of  the  de-  and  it  was  held  not  such  an  acknowledg- 
fendant  against  the  government,  and  its  ment  as  would  warrant  the  inference  of  a 
proceeds  to  secure  the  payment  "  said  in-  promise  to  pay  the  note.  In  Cambridge 
debtedness,  with  interest  thereon  at  the  v.  Hobart,  10  Pick.  (Mass.)  282,  the  de- 
rate of  eight  per  cent  per  annum  until  fendant,  on  being  called  upon  to  pay  a 
paid.'*  This  interest  is  mentioned,  not  as  note  against  him,  barred  by  the  statute, 
part  of  the  consideration,  or  of  the  original  admitted  that  he  signed  the  note,  and  said 
debt,  or  fls  anything  for  which  the  defen-  he  did  not  know  that  it  had  lieen  paid,  but 
dant  is  liable,  but  only  as  something  to  the  presumed  it  was  due  ;  but  the  court  held 
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in  a  letter  said,  '^  I  feel  ashamed  of  it  standing  so  long,"  this  being  the 
strongest  expression  nsed  in  the  letter,  the  coart  held  that  it  could  not 

that  this  was  not  enough  to  take  the  note  testimony  in  the  case,  or  pleadings,  or  affi.- 
out  of  the  statute.  See  also  Parsons  v.  davits  filed  therein,  that  the  debt  is  due 
Northern,  &c.  Iron  Co.,  88111.  430;  Bangs  and  unpaid,  have  been  held  sufficient  to 
V.  Hull,  2  Pick.  (Mass. )  368 ;  Marshall  v.  remove  the  statute  bar.  In  Rucker  «. 
Dalliber,  5  Conn.  480.  In  Sanford  v.  Hannay,  4  East,  604,  in  an  affidavit  for 
Clark,  29  Conn.  457,  the  defendant  pre>  leave  to  plead  the  statute  filed  by  the  de- 
sen  ted  an  offset  to  the  plaintiff's  demand,  fendant,  a  statement  that  "since  the  bill 
and  the  plaintiff  pleaded  the  statute  there-  of  exchange  (on  which  the  action  was 
to ;  and  the  defendant,  for  the  purpose  of  brought)  became  due  no  demand  for  pay- 
repelling  the  statute,  proved  that  on  the  ment  had  been  made  on  him,"  was  held  a 
trial  of  the  cause  in  the  court  below  sufficient  acknowledgment  to  be  left  to 
the  plaintiff,  for  the  purpose  of  dispens-  the  jury  to  find  a  promise  from.  Then 
ing  with  the  necessity  of  sending  for  a  are  also  a  class  of  cases  in  which  it  has 
witness  to  prove  that  he  admitted  the  been  held  that  an  admission  of  a  debt  in 
debt  to  be  due  on  the  20th  of  December,  an  answer  to  a  bill  in  equity  is  sufficient. 
1852,  expressly  admitted  that  he  owed  the  Brigham  v,  Hntchins,  27  Vt.  569.  But» 
defendant  the  debt  claimed;  that  the  same  whatever  may  formerly  have  been  the  rule, 
was  a  just  debt,  and  had  never  been  paid,  such  a  doctrine  is  inconsistent  with  the 
and  was  still  unpaid  for  anything  he  knew;  present  theory  and  policy  of  the  law  in 
but  that  he  supposed  it  had  been  handed  this  regard,  and  cannot  be  sustained.  The 
to  his  assignee,  he  having  several  years  jury,  in  order  to  find  a  promise  to  pay, 
before  made  an  assignment  in  insolvency,  must  find  that  hy  what  the  debtor  said 
He  also  testified,  on  cross-examination,  **  I  and  did  he  intended  to  pay  the  debt,  and 
say  now  that  the  defendant's  account  was  if  the  admission  is  contained  in  an  affi- 
a  just  one,  and  I  do  not  claim  I  have  ever  davit,  plea,  or  answer,  for  a  particular  pur- 
paid  it.  It  is  now  due,  for  anyth^g  I  pose,  without  an  intention  of  charging  him^ 
know."  The  court  held  that  this  did  not  self  with  liability  for  the  debt,  no  promise 
remove  the  statute  bar.  *'It  is  true,"  said  can  be  found  therefrom.  Deyo  v.  Jones, 
Sanford,  J.,  "that  ordinarily  an  acknowl-  19  Wend.  (N.  Y.)  491.  An  admission  by 
edgment  that  a  debt  claimed  was  once  due,  a  defendant  that  the  debt  was  once  due, 
and  that  it  has  never  been  paid,  fairly  im-  but  at  the  same  time  claiming  that  it  has 
plies  a  new  promise  made  at  the  time  of  been  paid  in  a  certain  way,  —  as  by  his 
such  acknowledgment  to  pay  such  debt,  wife's  services,  >-  is  not  sufficient  to  take 
But  if  at  the  time  of  making  such  ac-  the  debt  out  of  the  statute,  even  though  it 
knowledgment  the  party  insists  upon  the  is  proved  that  the  debt  has  not  been  paid 
protection  of  the  statute,  and  thus  in  effect  in  the  manner  stated.  Marshall  v.  Dal^ 
declares  that  he  will  not  pay  the  debt,  liber,  5  Conn.  480  ;  Carroll  v.  Ridgway, 
notwithstanding  its  justice,  no  such  impli-  8  Md.  328;  Mitchell  v.  Sellman,  5  id.  876; 
cation  arises  and  no  promise  can  be  found.  Brackett  v.  Mountfort,  12  Me.  72.  Where 
In  such  a  case  the  issue  is,  whether  the  the  defendant  said  that  he  waa  not  holden 
party  promised  to  pay  the  debt  or  not.  to  pay  anything,  that  the  contract  could 
That  he  did  may  be  inferred  and  found  never  be  enforced  in  law,  and  that  he 
from  his  mere  acknowledgment  of  the  would  never  pay  anything,  as  it  was  an 
existence  and  justice  of  the  debt,  because  ui^just  debt,  it  was  held  that  a  promise 
of  the  presumption  that  every  man  is  wil-  could  not  be  inferred  from  such  decla- 
ling  to  pay  his  honest  debts.  But  no  such  rations.  Laurence  v.  Hopkins,  IS  Johns, 
inference  or  presumption  can  arise  in  the  (K.  Y.)  288.  So  where  A.,  who  had  a 
face  of  the  debtor's  declaration  accom-  claim  for  slave  hire  againat  B.,  which  was 
panying  his  acknowledgment,  that  not-  barred  by  the  statute,  said  to  B.  that  the 
withstanding  the  justice  of  tiie  debt  he  matter  of  the  slave's  hire  must  be  fixed  up^ 
will  not  pay  it."  There  are  a  class  of  cases  and  B.  assented,  and  asked  if  no  other 
where  an  admission  by  the  debtor  in  his  notes  than  his  own  would  do,  and  A.  an* 


§T3.] 


ACKNOWLEDGMENTS.  225 


be  regarded  as  a  sufficient  foandatloii  for  an  implied  promise.^    Mere 
expressions  of  regret  at  not  having  paid  a  debt  baiTed  b}*  the  statute 

Bwered,  "  Yes,  if  they  are  good/'  it  was  had  not  given  him  all  the  credit  to  which 
held  that  B.'s  question  did  not  take  the  he  was  entitled."  Held,  that  these  expres- 
claim  out  of  the  operation  of  the  statute,  sions  did  not  amount  to  a  new  promise, 
by  a  fair  construction  of  the  language,  and  Mills  v.  Taber,  5  Jones  (N.  C.)  L.  412;  and 
that  B.  was  entitled  to  such  a  construction,  the  same  was  also  held  where  a  defendant, 
Taylor  v,  Stedman,  11  Ired.  (N.  C.)  L.  in  an  affidavit  for  a  continuance,  stated 
447.  So  where  a  defendant,  on  being  ar-  *'that  the  action  was  founded  on  his  guar- 
rested,  said  he  owed  the  plaintiff  money,  anty,  and  by  the  absent  witness  he  ex- 
and  he  intende<l  to  pay  it,  but  would  keep  pected  to  prove  such  laches  on  the  part  of 
it  as  long  as  he  could,  on  account  of  the  the  plaintiff  as  to  discharge  him  from  his 
plain  tiff  *s  ungentlemanly  conduct,  it  was  engagement,"  BankofNewbemv.  Sneed,  & 
held  not  sufficient  to  take  the  case  out  of  Hawks  (N.C.),  600;  and  also  where  a  debtor 
the  statute  of  limitations.  Fries  v,  Bois-  admitted  a  debt,  but  said  "that  it  was  not 
selet,  9  S.  &  R.  (Pa.)  128  ;  Hudson  v,  in  his  power  to  pay  it  at  that  time ;  but  h» 
Carey,  11  id.  10.  The  phdntifif^  holding  a  ho{)ed  to  see  the  plaintiff,  and  to  do  some- 
note  against  the  defendant,  caused  a  suit  thing  about  it,"  Hancock  v.  Bliss,  7 
to  be  commenced  upon  it,  about  a  year  Wend.  (N.  Y.)  267  ;  and  also  where  the 
and  a  half  after  its  date.  The  defendant  proof  was,  that  the  defendant  said  the- 
told  the  sheriff  who  came  to  serve  the  writ,  demand  ought  to  have  been  paid  before, 
that  if  he  would  not  arrest  him  then,  he  and  that  he  would  pay  it  as  soon  as  he 
would  go  to  work  at  his  tiude,  and  would  conveniently  could,  Cocks  v.  Weeks,  7 
pay  the  debt  as  fast  as  he  could.  Upon  a  Hill  (N.  Y. ),  45.  Where,  upon  the  trans* 
plea  of  the  statute  of  limitations,  it  was  fer  of  a  note,  an  indorsed  credit  was  over- 
held  that  the  defendant's  language  was  too  looked,  so  that  the  indorsee  paid  the  full 
uncertain  and  indefinite  to  constitute  a  amount  called  for  in  the  face  of  the  paper,, 
conditional  promise  to  pay  when  he  should  and  afterwards,  on  being  applied  to  and 
be  able,  but  that  the  promise  to  pay  was  the  mistake  pointed  out,  the  indorser  said 
absolute.  Butterfield  v.  Jacobs,  15  N.  H.  he  was  willing  to  do  what  an  honest  man 
140.  In  another  case  the  maker  of  a  note,  ought  to  do,  and  paid  back  the  amount  of 
on  being  called  upon  for  payment,  said  the  credit  thus  overlooked,  —  held,  that 
that  h^  had  not  the  money,  but  would  this  was  no  promise,  express  or  implied,  to 
pay  the  note  as  soon  as  he  could  ;  and  it  jwy,  nor  was  it  a  distinct  acknowledgment 
was  held  that  these  words  were  too  un-  of  a  subsisting  debt,  so  as  to  re])el  the  stat- 
certain  and  indefinite  to  constitute  a  con-  ute  of  limitations.  Gihner  v,  McMurray,. 
ditional  promise  to  pay  when  he  should  7  Jones  (N.  C.)  L.  479.  In  a  North  Caro- 
be  able,  but  that  the  promise  to  pay  was  lina  case,  where  the  plaintiff,  to  rebut  the 
absolute.  First  Congregational  Soc.  in  plea  of  the  statute,  proved  that  the  defend- 
Lyme  v.  Miller,  15  N.  H.  520.  In  a  later  ant's  testator  in  his  last  sickness  sent  for 
case,  a  request  being  made  to  a  defendant  him,  and  was  anxious  to  settle  an  account 
to  pay  a  note,  as  he  had  agreed  to^  do,  he  between  them,  and,  not  succeeding,  made 
answered,  that  folks  did  not  always  do  as  entries  of  credits  to  which  he  wan  entitled, 
they  agreed.  Held,  that  tliis  was  not  evi-  but  made  no  admission  of  a  balance  due 
dence  of  a  new  promise  sufficient  to  take  the  plaintiff,  it  was  held  that  the  evi- 
the  note  out  of  the  operation  of  the  stat-  dence  should  be  left  to  the  jury,  v^ith 
ute  of  limitations.  Douglas  v,  Elkins,  2S  instructions  to  find  for  the  defendant,  un- 
N.  H.  26.  An  account  being  read  to  the  less  they  thought  that  the  testator  wished 
defendant,  he  said  that  he  "supposed  it  the  account  to  be  settled  after  his  death, 
was  right,  and  was  willing  to  settle  and  Ballenger  v.  Barnes,  8  Dev.  (N.  C.)  L. 
give  his  note ;  but  he  thon^t  the  plaintiff  460.    A.  gave  B.  ah  order  on  C.  for  $70| 


1  Wilooz  V.  Williams,  5  Nev.  206. 
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cannot  be  said  to  amonnt  to  a  waiver  of  the  protection  of  the  statute. 
The  debtor  must  go  farther,  and  say  that  which  evinces  at  least  a  wil- 
lingness to  pay  it.  So  where  a  debtor  intimates  a  willingness  to  pay  a 
debt  in  specific  property,  bat  the  creditor  declines  to  accept  it,  such 
offer  does  not  amount  to  a  sufficient  acknowledgment  of  the  debt  to 
take  it  out  of  the  statute ;  ^  and  the  same  is  true  as  to  an  offer  to  p&y  a 
less  sum  than  is  due,  in  full  satisfaction  of  the  debt,  and  in  such  a  case 
the  statute  bar  is  not  removed  even  to  the  extent  of  the  sum  offered ;  * 
although  where  the  maker  of  a  note  which  is  barred  by  the  statute 

the  amount  of  a  medical  bill ;  B.  presented  to  remove  the  bar  of  the  atatnte,  unless  it 

the  order  to  C,  who  said  "  he  thought  the  is  of  soeh  a  chancter  that  the  law  will  im- 

bill  was  high  ;  that  he  had  not  the  money  ply  a  new  promise  therefrom.     Moore  «. 

to  pay  it  at  that  time,  bat  would  see  A.  Ste^vna,  83  Vt.  SOS  ;  Jordan  9,  HnbbBMl» 

himself  and  settle."    In    a  suit    by  A.  26  Ala.  433  ;  Bnilsfoid  v.  James,  3  Strobb. 

against  C.  to  recoyer  the  amount  of  his  (S.  C.)  171;  Smith  v.  Talbot»  II  Ark.  666; 

bill,  it  was  held  that  this  was  not  sufficient  Cooke  v.  At^  Riley  (S.  C),  246;  Becko. 

to  take  the  case  out  of  the  statute  of  Mis-  Beck,  25  Penn.  St.  278 ;  Kensington  Bank 

sissippi,  which  provides  that  "  no  promise  «.  Patton,  14  id.  479  ;  Patton  «.  Magrath, 

shall  rerive  any  cause  of  action  unless  the  I  McMulL  (S.  C.)  212  ;  Bates  v.  Bates,  33 

same  be  in  writing  and  signed  by  the  party  Ala.  102  ;  Ten  £yck  v.  Wing,   1  Mich, 

to  be  chaiged  thereby,  or  unless  it  be  40  ;  Steele  o.  Jennings,  1  McMulL  (S.  CX) 

proved  that  the  very  claim  sued  on  was  297  ;  Tazewell «.  Whittle,  13  Gratt.  ( Va.) 

presenteil,  and  acknowledged  to  be  due  829 ;  Pray  v,  Gareelon,  17  Me.  145 ;  Mil* 

and  unixkid.'*    Thornton  v.  Crisp,  22  Miss,  ler  v.  Lancaster,  14  id.  300;  Marseilles  v, 

52.     A  debtor  expressed  to  a  witness  a  Kenton,    17    Penn.  St.   238  ;  Walker  o. 

desire  to  {)ay  certain  bills  when  he  should  Walton,  18  Ga.  119  ;  Loftin  v.  Aldridge, 

be  able;  but  the  witness  did  not  remember  8  Jones  (N.  C.)  !».  328;    McDowell  «. 

that  he  then  had  the  bills  with  him.   Held,  Goldsmith,  24  Md.  214  ;  Sherrod  v.  Ben- 

that  this  was  not  sufficient  to  take  the  nett,  8  Ired.  (N.  C.)  U  309  ;   Wolfe  v, 

elaims  out  of   the  statute,  if  previously  FlemiDg,  1  id.  290 ;  Phelps  v.  Stewart» 

barred.     Adams  «.  Torrey,  26  Miss.  499.  12  Vt.  256  ;   BoUey  v.  Cnae,  21   PidL 

A  debtor,  to  whom  application  for  pay-  (Mass.)  323  ;  Westbrook  v.  Beverley,  19 

ment  was  made,  said  it  was  impossible  for  Miss.    419  ;    Fortune  v.  Hays,  15  Rt<^ 

him  to  pay,  bnt  offered  to  mortgage  certain  (S.  C.)  Eq.  112  ;  Lombaid  «.  Pease,  14 

real  estate  to  pay  the  debt,  and  to  pay  the  Me.  349  ;    Wolfensbeiger  v.   Toung,   27 

interest  every  ninety  days,  which  offer  the  Penn.  St.   278  ;  McBride  vl  Ga\%  Bnsb. 

creditor  did  not  accept.     Held,  that  this  (N.  0.)  L.  420 ;  Richardson  «.  Thomas^ 

did  not  take  the  case  out  of  the  statute  of  13  Gray  (Mass.),  381 ;  Crowder  v.  Nichols 

limitations.     Exeter  Bank  v.  Sullivan,  6  9  Yeig.   (Tenn. )   453 ;   Harman  v,  Clai- 

N.  H.  124.     Upon  the  presentment  of  a  borne,  1  La.  An.  342 ;  Miflin  v.  Stalker, 

note  to  one  of  the  two  makers  of  it,  he  4  Kan.  283.    And  it  must  be  made  by  a 

said  that  it  was  as  he  expected,  and  that  person  competent  to  contract,  or  it  has  no 

the  amount  of  an  indorsement  upon  it,  validity,  as  the  law  will  not  imply  a  prom- 

which  had  been  made  by  the  other  maker  ise    from   an  acknowledgment,    however 

within  six  years,  was  correct.   Upon  being  strong  may  be  its  terms,  where  the  party 

asked  how  he  expected  to  get  clear  of  making  would  not  be  bound  by  an  express 

paying  it,  he  said  that  he  supposed  there  promise.     Hannum'a  Appeal,  9  Penn.  St. 

must   be   a    formal   demand    before  the  471. 

suit   could   be  maintained.      Held,  that         ^  Warren  v.  Perry,  5  Bush  (Ky.),  447. 
this  did  not  take  the  case  out  of  the         '  Morris  «.  Haxelhurst,  80  Md.  362; 

statute.     Kelley  v.  Sanborn,  9  N.  H.  46.  Phelps    v,   Stewart,    12  Vt    256.       See 

And  generally  it  is  now  the  invariable  Bowker  17    Harris,  80  id.  424 ;   Cross  «. 

rule  that  no  acknowledgment  is  sufficient  Connect  14  id.  394. 
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offers  to  pay  the  principal,  but  refases  to  pay  the  interest,  it  has  been 
held  that  the  statute  bar  is  removed  as  to  the  principal,  but  not  as  to 
the  interest ;  ^  and,  under  the  rule  now  adopted  as  to  conditional  acknowl- 
edgments, it  is  questionable  whether  the  statute  is  removed  as  to  &ny 
part  of  the  debt,  unless  the  creditor  signifies  his  acceptance  of  the  offer, 
when  made.^ 

Sec.  74.  B£fect  of  Acknowledgment.  —  An  acknowledgment  or 
new  promise  only  operates  to  keep  the  debt  on  foot  for  six  years  from 
the  time  when  the  acknowledgment  or  promise  was  made.  After  the 
lapse  of  that  period  it  has  no  effect  against  the  statute.* 

Sec.  75.  Offer  to  pay  in  Specific  Property.  —  A  question  may  arise 
as  to  the  effect  of  a  promise  to  pay  a  debt  barred  by  the  statute  in 
specific  articles,  as,  "If  you  will  take  3'our  pay  in  wheat,  I  will  pay 
you,"  or,  '*  If  you  will  take  jour  pay  in  work,  I  will  pay  you,"  &c. 
Now,  upon  the  theory  upon  which  the  law  relating  to  acknowledgments 
and  promises  rests,  the  creditor  can  require  no  more  than  the  debtor 
agrees  to  do ;  and  there  can  be  no  question  but  that,  in  order  to  save 
his  debt  from  the  operation  of  the  statute,  he  takes  the  burden  of 
showing  that  he  not  onlj'  accepted  the  offer,  but  also  that  he  was  ready 
to  accept  the  pay  in  the  mode  named  by  the  debtor.  To  this  extent 
the  courts  in  New  York  have  gone ;  ^  but  it  seems  to  us  that,  if  no  time 
is  fixed  upon  within  which  such  payment  is  to  be  made,  the  creditor 
must  go  farther,  and  show  that  he  called  upon  the  debtor  for  the 
specific  property,  or  to  perform  the  labor,  and  that  he  refused  to  do  so, 
unreasonabl}',  before  he  can  enforce  his  claim  against  him  for  the 
amount  of  his  claim  in  money.  Such  would  seem  to  be  the  legitimate 
effect  of  the  new  promise.  A  part  payment  in  property  made  upon  a 
debt  barred  by  the  statute  operates  as  an  acknowledgment  of  the  entire 
debt,  in  the  absence  of  anj'  restrictive  words.  Thus,  in  an  English 
case,*  the  defendant  was  sued  for  the  price  of  hay  sold  to  t^e  wife 


1  Graham  v.  Keys,  29  Penn.  St.  189; 
McDonald  v.  Gray,  29  Tex.  80;  Collyer  v. 
Willcock,  4  Ring.  815. 

«  In  AUcock  V,  Ewan,  2  Hill  (S.  C.) 
826,  the  rule  was  accurately  stated  thus: 
"If  an  ofier  is  made  differing  from  the 
terms  of  the  original  contract,  it  must  be 
accepted  by  the  other  party  in  order  to 
revive  the  original  debt"  An  admission 
as  to  part  of  a  debt  has  been  held  good  as 
to  such  part  Oliver  v.  Gray,  1  H.  &  G, 
(Md.)204;  Gray  v.  Lawridge,  2  Bibb(Ky.), 
284.  But  where  a  debtor,  to  whom  appli- 
cation for  payment  was  made,  said  it  was 
impossible  for  him  to  pay,  bnt  offered  to 
mortgage  certain  real  estate  to  pay  the 
debt,  and  to  pay  the  interest  every  mnety 
days,   which  offer   the  creditor  did  not 


accept,  it  was  held  that  this  did  not  take 
the  case  out  of  the  statute.  Exeter  Bank 
V,  Sullivan,  6  N.  H.  124.  So  where  the 
maker  of  a  note  authorized  an  agent  to 
offer  thirty  dollars  for  the  note,  and  the 
offer  was  not  accepted,  it  was  held  not  to 
amount  to  a  promise  sufficient  to  take  the 
case  out  of  the  statute  of  limitations;  and 
the  fact  that  the  maker  said  that  he  owed 
the  debt,  but  was  not  then  able  to  pay  it» 
but  that  he  was  determined  to  pay  it,  was 
held  not  to  be  evidence  of  an  unconditional 
promise  to  pay.  Atwood  v.  Cobum,  4 
N.  H.  315. 

«  Munson  v.  Rice,  18  Vt.  68. 

*  Bosh  V.  Barnard,  8  Johns.   (N.  Y.) 
407. 

*  Hooper  «.  Stevens,  4  Ad.  &  £1.  71. 
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before  marriage,  and  he  set  up  the  statute  of  limitations.  On  the  trial 
before  Lord  Denman,  C.  J.,  the  plaintiff,  to  take  the  case  out  of  the 
statute,  proved  that,  after  the  delivery  of  the  hav,  and  within  six  jears 
of  the  commencement  of  this  action,  the  wife,  who  was  then  single, 
and  kept  a  public-house,  said  to  the  plaintiff,  ''  Mr.  Hooper,  you  must 
make  use  of  some  spirit,.  I  know ;  why  not  have  it  of  me  ?  As  long  as 
I  owe  you  money  for  ha3',  if  it  is  ever  so  little,  it  will  be  a  way  to 
lessen  the  debt."  The  plaintiff  said  he  would  take  a  gallon  of  gin  at 
12«.,  and  a  jar  filled  with  gin  was  sent  to  him.  It  was  contended  that 
this  delivery  of  goods  b}'  the  wife  was  equivalent  to  a  part  payment, 
and  barred  the  statute.  On  the  other  hand,  it  was  urged  that  the 
deliver}'  could  not  operate  as  a  payment,  inasmuch  as  the  defendants, 
if  now  suing  for  the  price  of  the  spirits,  could  only  declare  as  for 
goods,  and  not  for  a  liquidated  sum  of  money.  The  court  held,  upon 
the  authority  of  a  previous  case  in  the  same  court,^  that  the  delivery  of 
the  goods,  under  these  circumstances,  operated  to  remove  the  statute 
bar  as  to  the  residue  of  the  debt,  as  it  was  clearly  an  acknowledgment 
of  the  debt  from  which  a  promise  to  pay  the  balance  thereof  could  be 
implied. 

Sec.  76.  Promise  not  to  plead  the  Btatate.  —  While  a  promise  not  to 
plead  the  statute,  whether  made  before  or  after  the  debt  is  barred,  does 
not  amount  to  an  acknowledgment  thereof  or  a  promise  to  paj'  it,  yet, 
if  made  before  the  debt  is  barred,  and  in  consideration  of  forbearance  to 
sue,  and  the  creditor  does  forbear  to  sue  upon  the  faith  of  the  promise, 
it  is  binding  upon  the  debtor,  and  at  least  has  the  effect  to  keep  the 
debt  on  foot  until  the  statutory'  period,  dating  from  such  promise, 
Expires, '  either  by  way  of  estoppel,*  or  as  a  conditional  promise  to  pay 
the  debt  in  case  the  plaintiff  proves  it.^  But  after  a  debt  is  actually 
barred  by  the  statute,  a  mere  naked  promise  not  to  plead  the  statute 
has  no  validit}',  as  it  is  a  mere  nudum  pactum.  In  order  to  be  operative 
it  must  be  predicated  on  a  new  consideration.^     An  admission  as 

1  Hart  V.  Nash,  2  C.  M.  &  E.  837.  ing  hiB  right  of  action,  if  it  should  be 
«  Paddock  v.  Colby.  18  Vt.  485  ;  Smith  wanted."  Patfeson,  J.,  said  :  "  The  de- 
V.  Leper,  10  Ired.  (N.  C.)  86;  Cooper  v,  fendant  admits  something  to  be  due,  though 
Parker,  25  Vt  502  ;  Randon  v,  Toby,  11  he  does  not  agree 'with  the  plaintiff  as  to 
How.  (U.  S.)  493  ;  Brown  v.  State  Bank,  the  amount ;  but  he  says,  *  I  will  not  avail 
5  Ark.  134.  myself  of  the  statute,  and  will  put  it  out 
•  Smith's  Leading  Cases,  Am.  note,  818;  of  my  power  to  do  so.'  That,  if  taken 
Allen  V.  Webster,  15  Wend.  (N.  Y.)  289  ;  alone,  makes  a  promise.  The  expressions 
Utica  Ins.  Co.  v.  Bloodgood,  4  id.  652.  which  follow  do  not  (Qualify  that  promise," 
In  Gardner  v,  M'Mahon,  8  Q.  B.  561,  re-  *  Burton  v.  Stevens,  24  Vt  181. 
f.rred  to  in  the  text,  Lord  Desman  said  :  *  Stockett  v,  Sasser,  8  Md.  874 ;  Steele 
'*When  the  debtor  says  before  Ihe  six  v.  Jennings,  1  McMun.(S.  C.)  297;  Brown 
years  have  passed,  which  seems  to  me  an  v.  Edes,  87  Me.  818.  In  Warren  v.  Walk- 
important  circumstance,  '  I  will  waive  the '  er,  28  Me.  458,  the  defendant  in  writing 
statute,'  it  may  well  be  supposed  that  the  agreed  to  "  waive  all  defence  which  a* 
creditor  on  his  part  has  forborne  to  sue,  party  might  otherwise  make  under  the 
relying  upon  this  undertaking  as  pieserv-  statute  of  limitations,"  and  it  was  held 
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follows,  "  T  do  not  wish  to  avail  myself  of  the  statute  of  limitations/* 
was  held  insufficient.^  Usually,  perhaps,  where  there  is  a  promise  not 
to  plead  the  statute,  there  will  be  found  in  the  context  something 
further  which  will  amount  to  an  acknowledgment  of  indebtedness  from 
which  a  promise  to  pay  may  be  implied ;  but  in  the  absence  of  such 
context  it  seems  on  the  authority  of  the  cases  cited,  and  upon  a  strict 
application  of  the  present  theorj'  as  to  the  principles  of  the  doctrine  of 
acknowledgment,  that  a  promise  not  to  take  advantage  of  the  statute 
will  have  no  efficacy  in  itself  as  an  acknowledgment  of  a  debt.  Such  a 
promise,  however,  where  it  is  supported  by  a  consideration,  and  is 
not  a  mere  nudum  pactum^  may  amount  to  an  agreement,  for  the 
breach  of  which  damages  may  be  recovered.^  And  it  must  be  borne  in 
mind  that  if  the  promise  not  to  take  advantage  of  the  statute  be  made 
within  six  years,  and  while  the  debt  is  still  recoverable,  the  forbearance 
to  sue  will  be  itself  a  sufficient  consideration.  It  may,  however,  be 
argued  that  any  such  promise  must  be  disregarded  as  frustrating  the 
policy  of  the  statutes,  and  as  being  contrarj'  to  the  rule  that  prescrip- 
tion cannot  be  renounced  in  advance. 

It  might,  indeed,  at  first  sight  seem  that  a  promise  not  to  take 
advantage  of  the  statute  amounted  practically  to  a  promise  to  pay  the 
debt  in  question ;  and  it  seems  to  have  been  so  considered  in  an  Eng- 
lish case,'  where  the  promise  was,  "  As  you  have  mentioned  the  limita- 
tions act,  I  answer  at  once  that  I  am  ready  to  put  it  out  of  my  power 
to  take  advantage  of  that  act,  and  will  immediately  give  you  my  note 
for  whatever  amount  is  due  you.  To  pa}'  you  now,  or  within  the 
3'ear,  I  am  utterly  unable."  It  is  obvious,  however,  that  a  promise  not 
to  plead  the  statute  in  an  action  is  not  inconsistent  with  an  intention  to 
defend  the  action  upon  its  merits;  and  a  promise  in  the  following 
terms,  "  I  hereb}'  debar  myself  of  all  future  plea  of  the  statute,"  was 
held  not  sufficient.* 

Sec.  77.  Conditional  Acknowledgment.  —  If  a  debtor  annexes  any 
qualification  or  condition  to  his  acknowledgment  or  promise,  it  will  not 
be  operative  to  remove  the  statutory  bar  without  proof  of  its  perform- 
ance ;  ^  and  a  contrary*  rule  would  nullify  the  principle  upon  which  the 

not  sufficient  to  prevent  him  from  setting  Gardner  v.  M'Mahon,  3  Q.  B.  561. 

np  the  statute;  and  a  similar  doctrine  was  *  Waters  v.  Earl  of  Thanet,  2  Q.  B. 

held  in  the  case  of  Brown  v,  Edes,  ariie.  757. 

^  Rackham  v.  Marriott,  2  H.  &  N.  196.  ^  In  the  case  of  Wetzell  v.  Bussard,  11 

*  East  India  Co.  v,  Paul,  7  M.  P.  C.  C.  Wheat.  (U.  S.)  809,  Marshall,  C.  J.,  in 

85.    In  this  case  it  is  distinctly  laid  down  delivering  the  opinion  of  the  court,  said  : 

by  Lord  Campbell  that  there  might  be  "  We  think,  upon  the  principles  expressed 

an  agreement  that,  in  consideration  of  an  by  the  court  in  the  case  of  Clementson  v, 

inquiry  into  the  merits  of  a  disputed  claim,  Williams,  8  Cranch  (U.  S.  C.  C),  72,  that  an 

no  advantage  should  be  taken  of  the  stat-  acknowledgment  which  will  revive  the  orig- 

ute  of  limitations  in  respect  of  time  em-  inal  cause  of  action  must  be  unqualified  and 

ployod  in  the  inquiry,  and  that  an  action  unconditional,  it  must  show  positively  that 

might  be  brought  for  breach  of  such  agree-  the  debt  is  due  in  whole  or  in  part.     If  it 

ment.  be  connected  with  circumstances  which  in 
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doctrine  relating  to  acknowledgments  rests.    It  is  not  the  acknowledg- 
ment of  itself  which  revives  the  debt,  but  the  promise  which  the  law 

any  manner  affect  the  claim,  or  if  it  ba  a  note  of  hand,  and  pleaded  the  statute  of 

conditional,  it  may  aiijoiint  to  a  new  as-  limitations     It  was  proved  that  he  made 

8'impsit,  for  which  the  old  debt  is  a  suffi-  the  note,  and  that  the  same  had  beeu  pre- 

cient  consideration ;  or  if  it  be  construed  sented  to  him  within  six  years,  whoi  he 

to  revive  the  original  debt,  tliat  revival  said,  •*  that  he  did  not  recollect  giving  the 

is  conditional,  antt  the  performance  of  the  note ;  bat  if  he  did,  he  woold  pay  it,  its 

condition,  or  a  readiness  to  perform  it,  must  being  outlawed  should  make  no  odds**' 

be  shown.     In  the  case  at  bar,  the  defend-  this  was  held  sufficient  to  take  the  case 

ant  said  to  one  witness  that  if  the  plaintiff  out  of  the  statute.     In  Tanner  v.  Smart, 

had  come  forward  and  settled  certain  claims  6  B.  &  C.  608,  in  assampeit  brought  to  re- 

the  defendant  had  against  him,  he  would  cover  a   sum  of   money,   the  defendant 

have  given  him  his  powder ;  and  to  an-  pleaded  the  statute  of  limitations^  and 

other  he  said«  *  he  should  be  ready  to  de-  upon  that  issue  was  joined.     At  the  trial 

liver  the  powder  whenever  the  plaintiff  the  plaintiff  proved  the  following  acknowl- 

settled  a  suit  which  Doctor  Ewell  had  edgment    by  the   defendant    within    six 

brought  against  defendant  in  the  court  of  years:  "I  cannot  pay  the  debt  at  present, 

Alexandria,  on  account  of  a  patent-right  bat  I  will  pay  it  as  soon  as  I  can.*'   It  was 

and  machine  sold  to  him  by  the  plaintiff.'  held  that  this  was  not  sufficient  to  entitle 

These  declarations  do  not  amount  to  an  the  plaintiff  to  a  verdict^  no  proof  being 

unqualified  and  unconditional  acknowledg-  given  of  the  defendant's  ability  to  pay.    In 

nieut  that  the  original  debt  was  justly  de-  Scales  v.  Jacobs,  3  Bing.  638,  to  a  plea  of 

mandable.     They  assert  a  counter-claim  the  statute  of  Iimitati<Mis  the  plaintiff'  re- 

on  the  part  of  the  defendant,  which  he  was  plied  a  promise  within  six    yeara^   and 

determined  to  oppose  to  that  of  the  plain-  proved  that  three  years  after  the  original 

tiff.     He  did  not  mean  to  give  validity  to  cause  of  action  accrued,  and  within  sis 

the  plaintiff's  claim,  but  on  condition  that  years  of  the  commencement  of  the  action 

his  own  should  be  satisfied.    These  decla-  the  defendant,  being  called  on  for  payment 

rations,  therefore,  cannot  be  construed  into  of  the  plaintiff's  demand,  said,  **  it  was 

a  revival  of  the  original  cause  of  action,  not  in  his  power  to  pay,  but  as  soon  as  it 

unless  that  be  done  on  which  the  revival  was  he  would."    Held,  that  the  plaintiff 

was  made  to  depend.    It  may  be  considered  must  also  prove  the  defendant's  ability  to 

as  a  new  promise,  for  which  the  old  debt  pay.     In  Ayton  v.  Bolts,  4  Bin<'.  105,  in 

is  a  sufficient  consideration,  and  the  plain-  an  action  on  an  attorney's  bill  to  wMch 

tiff  ought  to  prove  a  performance,  or  a  the  defendant  pleaded  the  statute  of  limi- 

readiness  to  perform,   the    condition  on  tations,  the  plaintiff  proved  that  the  de- 

which  the  promise  was  made."    Bell  v.  fendant, having  been  applied  to  for  payment 

Morrison,  1  Pet  (U.  S. )  251,  where  the  within  six  years  before  the  commencement 

case  of  Wetzell  v,  Bussard  is  cited,  and  of  the  suit,  said,  ''he  should  be  happy  to 

the    doctrine  there  settled,   declared  by  pay  the  debt  if  he  could,"  and  added,  that 

Story,  J.,  in  delivering  the  opinion  of  the  if  the  plaintiff  could  recover  for  him  a 

court,  to  be  "the  only  exposition  of  the  debt  due  to  him  from  one  Gumey,  the 

statute  which  ia  consistent  with  its  true  plaintiff  might  therewith  satisfy  hU  own 

object  and  import."     In  Seaward  v.  Lord,  debt.     Held,  that  the  plaintiff  mast  show 

1  Me.  163,  where  the  maker  of  a  promis-  the  defendant's  ability  to  pay.    But  in  the 

gory  note  denied  his  signature,  declaring  case  of  Thompson  v.  Osborne,  2  Stark.  98, 

the  note  to  be  a  forgery,  but  said  that  if  it  was  held  by  Lord  Ellenboroijoh,  at 

it  could  be  proved  that  he  signed  the  note  nisi  priiis  (in  1817),  that  a  promise  by  a 

he  would  pay  it,  and  it  was  proved  at  the  defendant  to  pay  a  debt  by  instalments 

trial  that  he  did  sign  it,  it  was  held  suffi-  when  he  is  able,  is  sufficient  to  take  the 

cient  to  take  the  case  out  of  the  statute  of  case  out  of  the  statute  of  limitations,  with- 

limitations.     So  in  Stanton  v.  Stanton,  1  out  proof  of  time  being  given,  or  of  the 

N.  H.  425,  the  defendant  was  sued  upon  ability  of  the  party.     Upon  the  geneiai 
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raises  from  the  acknowledgment ;  and  if  that  is  oonditional,  it  follows, 
as  a  matter  of  course,  that  the  debt  can  only  be  revived  subject  to 
such  conditions.  The  debtor,  after  the  statute  has  run,  is  master  of 
the  situation.  If  the  creditor  expects  to  recover  any  portion  of  the 
debt,  he  must  take  it  upon  such  terms  as  the  debtor  sees  fit  to  dictate. 
Faeke,  B.,  in  an  English  case,^  gave  expression  to  the  rule  as  follows: 
"  An  unconditional  acknowledgment,"  said  he,  "  is  good  to  prove  a  prom* 
ise,  because  you  would  infer  from  it  that  the  party  meant  to  pay  on  re- 
quest. But  if  he  annexes  any  qualification  or  condition,  that  is  not  a  suffi- 
cient acknowledgment,  without  pi*oof  of  the  performance  of  it"  ^    Thus, 

queatioii,  and  to  the  effect  that  the  con-  the  proposal  meet  with  your  approbation 
dition  most  be  performed  in  order  to  give  we  can  make  arrangements  accordingly." 
vitality  to  the  acknowledgment  or  promise.  This  was  held  insufficient,  Willes,  J., 
see  Pearson  v.  Harper,  11  La.  An.  184;  observing  that  it  did  not  amount  to  a  prom- 
Bates  V,  Bates,  83  Ala.  102 ;  Shaw  v.  ise  until  the  terms  the  defendant  proposed 
Js^ewell,  1  R.  I.  488  ;  Fanners'  Bank  v,  were  assented  to.  See  also  Cowley  v,  Fur- 
Clarke,  4  Leigh  (Vs.),  603;  Mullett  v.  nell,  12  C.  B.  291  ;  Feam  v.  Lewis,  6 
Shrumph,  27  lU.  107 ;  Mitchell  v.  Clay,  Bing.  849.  However,  in  CoUis  v.  Stack, 
8  Tex.  443.  In  Sweet  v.  Franklin,  7  R.  I.  1  H.  &  N.  605,  an  acknowledgment  in 
855,  in  a  suit  by  an  administrator  against  the  terras  following  was  held  good  without 
a  son  of  the  deceased  on  a  note  that  had  any  proof  of  assent :  "I  shall  repeat  my 
been  given  by  him  to  his  father,  but  upon  assurance  to  you  of  the  certainty  of  your 
which  the  statute  had  run,  evidence  was  being  repaid  your  generous  loan.  Let  mat- 
admitted  showing  that  he  had  promised  to  ters  remain  as  they  are  for  a  short  time 
pay  the  note  if  a  settlement  of  his  father's  longer  and  all  will  be  right.  The  works  I 
estate  should  be  made  upon  his  mother  have  been  appointed  to,  but  they  are  not 
without  administration,  in  order  to  save  yet  worked  with  the  full  complement  of 
expenses.  The  condition  was  not  per-  labor;  this  term  will  decide  the  matter." 
formed,  and  the  court  held  that  the  ac-  So  where  a  defendant,  called  upon  by  a 
knowledgment  was  inoperative.  In  Luna  creditor,  who  held  two  promissory  notes 
V,  Edmiston,  5  Sneed  (Tenn.),  151,  the  against  him  more  than  six  years  overdue^ 
defendant  told  the  plaintiff,  to  whom  he  for  a  statement  of  his  affairs,  made  out  an 
owed  a  debt  barred  by  the  statute,  **  If  you  account  in  which  the  notes  were  inserted 
will  buy  C's  land,  I  wiU  pay  him  what  I  as  a  debt  to  which  he' was  liable,  it  was 
owe  you,  which  will  be  enough  to  pay  the  held  to  be  a  sufficient  acknowledgment  by 
first  instalment."  It  was  held  not  suffi-  the  debtor.  Holmes  v.  Mackerell,  3  C.  B. 
dent,  unless  the  condition  was  complied  n.  s.  789. 
with  and  the  land  purchased.  If  the  acknowledgment  of  the  debt  is 

^  Hart  V.  Prendei^gast,   14  M.  &  W.  coupled  with  terms  or  conditions  of  any 

741.  sort,  no  recovery  can  be  had  without  proof 

*  In  Buckmaster  v.  RusaeU,  10  C.  B.  of  their  fulfilment.   Cocks  v.   Weeks,  7 

K.  8.  749,  the  defendant  had  written  as*  Hill  (N.  Y.),  45  ;   The  Farmers'  Bank 

follows:   "I  have  received  a  letter  from  v.  Clark,   4  Leigh  (Va.),  603;  Shaw  v, 

Messrs.  P.  &  L.,  solicitors,  requesting  me  Newell,  1  R.  I.  488;  because  as  the  debtor 

to  pay  you  an  account  of  £40  9«.  6c2.     I  may  admit  the  debt,  and  yet  refuse  to  pay 

have  no  wish  to  have  anything  to  do  with  it,  without  giving  any  reason  for  his  refusal, 

the  lawyers;  much  less  do  I  wish  to  deny  Careth  v.  Paige,  22  Vt.  179,  he  must  nec- 

a  just  debt.    I  cannot,  however,  get  rid  of  essarily  be  entitled  to  assume  an  inter- 

the  notion  that  my  account  with  you  was  mediate  position,  and  accord  a  portion  of 

settled  in  1851;  but  as  you  declare  it  was  that  which  he  might  withhold  altogether, 

not  settled,  I  am  willing  to  pay  you  £10  Thus,  an  offer  to  pay  a  fixed  sum  in  satis- 

per  annum  until  it  is  liquidated.    Should  faction  of  a  larger  one,  or  of  an  unliqui- 
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in  a  recent  case,^  an  action  was  brought  upon  a  note  upon  which  the  stat- 
ute had  run.  The  plaintiff  claimed  that  the  note  was  taken  out  of  the 
operation  of  the  statute  by  a  promise  in  writing  to  pay  the  same,  which 
was  contained  in  a  letter  written  to  plaintiff  by  defendant  in  answer  to 
a  demand  for  payment.     The  alleged  promise  was  as  follows :  — 

*^  Dear  Sir,  —  I  received  a  notice  from  you  Saturday  stating  that  a  de- 
mand against  me  had  been  left  in  your  office.  I  presume  it  is  Mr.  Ward*s 
claim.  I  would  say  now,  as  I  did  before,  and  also  told  Mr.  Ward,  that  when 
I  was  able  I  should  most  certainly  settle  the  demand.  I  am  not  now,  nor  have 
I  been,  in  a  condition  to  settle  it.  It  will  be  a  great  satisfaction  to  myself 
when  I  find  my  business  will  permit  me  to  liquidate  the  demand,  for  being  iu 
debt  with  me  is  not  at  all  agreeable,  and  to  be  free  from  such  embarrassments 
is  equally  pleasant." 

The  Supeiior  Court  ruled  that  defendant  was  liable  upon  the  note; 
but  this  ruling  was  reversed  upon  exceptions,  the  court  holding  that,  in 
order  to  make  the  acknowledgment  operative  as  a  promise  to  revive  the 
debt,  the  defendant's  ability  to  pay  must  be  shown.  The  same  doc- 
trine has  been  held  in  numerous  cases.  Thus,  where  the  debtor  said, 
*' As  soon  as  I  have  the  monej'  I  will  remit;***  or,  "As  soon  as  the 

dated  account,  will  not  remove  the  bar  of  (Mass.)  110  ;  Watkins  v.  Stevens,  4  Barb. 

the  statute, .  even  as  it  regards  the  sum  168.     And  it  has  even  been  held  that  a 

actually  offered,  unless  the  offer  be  ac-  promise  to  go  to  work  and  pay  when  able 

cepted  when  it  is  made,  or  within  a  rea-  requires  no  proof  of  ability.      The  First 

sonable  time  afterwards;  because  the  ac-  Ck)ngregational  Society  v.  Miller,  16  N.  H. 

kuowledgment  which  it  implies  cannot  be  820  ;  Butterfield  v,  Jacobs,  id.  52;  Cum- 

separated  from  the  condition  with  which  miugs  v,  Qassett,  19  Yt.  308.      But  these 

it  is  accompanied.      Bell  v,  Morrison,  1  cases  are  opposed  by  the  general  course  of 

Pet.  (U.  S.)  851 ;  Farley  v.  Kustenbader,  decision,  under  which  no  recovery  can  be 

8  Penn.  St.  418 ;  M'Glensey  v.  Fleming,  had  on  a  promise  to  pay  a  debt  barred 

4  D.  &  B.  (N.  C.)  129;  Wolf  v.,  Fleming,  by  the  statute,  when  able,  without  proof 

1  Ired.  (N.  C.)  290;  Smith  v.  Eastman,  that  the  means  of  the  debtor  are  such 

3  Cush.  (Mass.)  658;  Mumford  v.  Free-  as  to  enable  him  to  make  the  payment 

man,  8  Met.  (Mass.)  482.    In  like  manner,  Tompkins  v.  Brown,  1  Den.  (N.  Y.)  247; 

if  a  promise  to  pay  a  debt  ban-ed  by  the  Lafarge  v,  Jayne,  9  Penn.  St.  410  ;  Sher- 

statute,  in  goods,  or  the  notes  or  bills  of  man  v,  Jacobs,  1  Barb.  (N.  Y.)  254.     It 

a  stranger,  has  any  legal  validity  which  would  appear  that  the  creditor  will  be 

may  be  doubted,  Earle  v.  Oliver,  1  Exch.  entitled  to  recover  on  proof  of  the  faliil- 

71 ;  Reeves  v.  Heame,  1  M.  &  W.  823,  it  ment  of  the  condition,  however  essentially 

cannot  be  biuding  without  proof  that  the  it  may  qualify  the  acknowledgment,  and 

creditor  assented  to  it  at  the  time,  and  that  a  promise  to  pay  the  debt,  if  proved, 

that  the  debtor  subsequently  refused  to  may  be  binding,  though  coupled  with  a 

perform  it.   Bush  v.  Brainerd,  8  Johns,  denial  that  it  is  due,  if  sufficient  proof  of 

(N^.  Y.)  467  ;   Wolf  v,  Fleming,   1  Ired.  its  existence  can  be  brought  to  satisfy  the 

(N.  C.)  290  ;    Taylor  i;.  Stedraan,  11  id.  jury  impanelled  to  try  the  issue.     Dean 

447;  MXellan  V.  Albee,  17  Me.  184.    But  v,  Pitts,  10  Johns.  (N.  Y.)  86;  Paddock 

unless  the  qualification  or  condition  really  v.  Ck)lby,  18  Vt  485  ;  Hill  «.  Kendall, 

restricts  or  limits  the  meaning  of  the  ac-  25  id.  528. 

knowledgment,  it  will  be  wholly  imma-  *  Mattocks  v,  Chadwick,  71  Me.  313. 

terial,    and  may   be  disregarded   by  the  *  Sedgewick  v.  Girding,   65   Ga.  264* 

creditor.     Whitney  v,  Bigelow,   4  Pick.  In  a  late  case  in  Connecticut,  Norton  n 
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money  can  be  realized  from  the  assets  it  shall  be  paid ;  "  *  or,  "  I  think 
I  see  mj'  way  clear  to  pay  you  the  $200  and  interest  I  owe  you.  I  am 
in  hopes  another  two  years  will  enable  me,  from  my  present  income,  to 
dear  oflf  all  pressing  debts.  Rest  assured  that  not  a  day  of  pecuniary 
freedom  will  pass  over  my  head  without  your  hearing  from  me ;  "  ^  or, 
<*  If  you  will  buy  C/s  land  I  will  pay  him  the  amount  I  owe  you  ; " »  or, 
*'  I  will  pay  as  soon  as  I  can ; "  *  or,  "  If  A.  will  say  I  had  the  timber, 

I  will  pay  for  it;"  or,  ''Prove  it  by  A.  and  I  will  pay  for  it;"  *  or, 
« I^should  be  happy  to  pay  it  if  I  could ; "  •  or, ''  1  will  pay  you  when 
able,"  ^  or  '•  when  of  sufficient  ability,"  •  or  "  when  convenient,"  •  or 

Shepard,  48  Conn.  98,  a  debtor  whose  debt         •  Luna  ».  Edmiston,  5  Sneed  (Tenn.), 

was  barred  by  the  statute  of  limitations  159. 

said  to  his  creditor  with  regard  to  it,  **  I         *  Tanner  t.  Smart,  6  B.  &  C.  602 ; 

will  pay  it  as  soon  as  possible."    It  was  Tompkins  v.  Brown,  1  Den.  (N.  Y.)  247  ; 

held  to  be  a  sufficient  acknowledgment  of  Bidwell  o.  Rogers,  10  Allen  (Mass. ),  438. 
the  debt  to  take  it  out  of  the  statute.         »  Bobbins  p.  Otis,  1  Pick.  (Mass.)  368. 
"The  Connecticut  statutes  of  limitation,"         •  Ayton  w.  Bolt,  4  Bing.  105. 
■aid  LooMis,  J.,  "  do  not  create  an  arbi-         »  In  Tebo  v.  Robinson,  100  N.  Y.  27,  it 

trery  bar  to  the  recovery  of  a  debt  inde-  was  held  that  ability  to  pay,  within  the 

pendent  of  the  will  of  the  debtor.     If  they  meaning  of  a  promise  to  pay  a  debt  when 

did,  a  new  promise  would  not  avail  the  able,  cannot  be  fairly  implied  while  the 

creditor  unless  founded  on  some  new  con-  debtor,  although  in  possession  of  property 

Bideration,  and  in  such  case  the  action  sufficient  to  pay  the  debt,  is  plainly  in- 

would  have  to  be  brought  on  the  new  prom-  solvent,  or  where  payment,   if  enforced, 

ise.    But  the  courts  have  always  consid-  would  strip  him  of  his  means  of  support ; 

ered  them  mere  statutes  of  repose,  which  nor  is  it  within  the  contemplation  of  the 

suspend  the  remedy,  leaving  the  debt  un-  parties  that  the  debtor  will  pay  out  of 

cancelled  and  still  binding  inforo  conscien'  earnings  necessary  for  the  support  of  him- 

tice.    Hence  it  is  well  settled  that  the  debt  self  or  his  family,  or  that  he  will  pay  to 

may  be  revived  and  the  bar  to  its  recovery  the  prejudice  of  other  creditors  whose  debts 

removed  by  a  new  promise,  either  express  are  absolute  and  unconditionaL    On  the 

or  implied.     Lord  v.  Shaler,  3  Conn.  182 ;  other  hand,  such  a  promise  does  not  imply 

Bound  V.  Lathrop,  4  id.  836  ;  Austin  v,  simply  an  ability  to  pay  without  embarrass- 

Bostwick,  9  id.  496 ;  Belknap  v,  Gleason,  ment,    or   even    without    crippling    the 

II  id.  160  ;  Phelps  v.  Williamson,  26  Vt.  debtor's  resources  and  business. 

230.  In  general,  any  language  of  the  In  an  action  commenced  in  November, 
debtor  to  the  creditor  clearly  admitting  1881,  upon  a  written  promise  made  by  the 
the  debt  and  showing  an  intention  to  pay  defendant  in  October,  1872,  to  pay  $1,000, 
it  will  be  considered  an  implied  promise  to  before  that  time  loaned  to  him  by  the  plain- 
pay,  and  will  take  the  case  out  of  the  stat-  tiff,  the  moment  he  was  able,  the  defence 
ute.  Wooters  v.  King,  54  111.  348  ;  Gailer  was  the  statute  of  limitations.  It  appeared 
V.  Qrennell,  2  Aik.  (Vt.)  849;  Phelps  v,  that  for  some  time  prior  to  November, 
Stewart,  2  Yt.  216.  And  in  this  State  1875,  the  defendant  had  a  balance  to  his 
an  acknowledgment  that  a  debt  was  once  credit  in  bank  at  all  times,  sometimes  more 
justly  due  and  has  never  been  paid  will  and  sometimes  less  than  plaintiff's  claim, 
ordinarily  authorize  the  inference  of  a  Also,  that  the  defendant,  from  prior  to 
promise  to  pay  it.  Sandford  v.  Clark,  29  1878,  was  a  member  of  the  New  York  Stock 
Conn.  460."  Exchange,  and  that  his  seat,  in  1875,  was 
1  Hanson  v.  Towle,  19  Ean.  278.  worth  $6,000.  Whether  he  owed  any 
*  Pierce  v,  Seymour,  49  Wis.  94.  other  debts  than  that  to  plaintiff  did  not 

*  Jacobs  V.  Scales,  3  Bing.  648.  '  Edmunds  v.  Dacons,  2  C.  &  M.  459« 
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<^  as  soon  as  it  is  in  my  powor  to  do  so ;  "  ^  or,  ^*  I  should  be  happj  to 

appear.    The  plaintiff  testified  to  a  coDver-  pay,  addiDg,  that  it  had  been  ap  lukd 

sutiou  with  the  defendaut  iu  October,  1875,  before,  by  Loud  C.  J.  £yrs.    This  case 

ill  which  the  latter  stated  that  he  had  not  was  tried  July  1, 1801.    If,  after  a  debtor 

seen  a  time  since  he  borrowed  the  money  has  promised  to  pay  "  when  able  "  it  is 

when  he  could  pay  it,  and  that  the  plaintiff  shown  that  subsequent  to  such  promise  he 

could  rest  assured  he  would  do  so  as  soon  had  the  ability  to  pay,  the  statutory  bar 

as  he  was  able.     The  court  non-suited  the  ia  removed,  although  at  the  time  when 

plaintiff.     Held,  error ;  that  it  was  a  ques-  suit  was  brought,  the  ability  to  pay  did 

tiott  of  fact  for  the  jury  as  to  when  the  de-  not  exist.     Lange  v.  Camthers,  70  Tex. 

fendant  became  able  to  pay.  718.     A  tort  cannot  be  revived  by  an  ac- 

Love  V.  Hough,  2  Phil.  (Penn.)  850  ;  knowledgment    or  promise.      Martins  v. 

In  Davies  v.  Smith,  4  Esp.  86,  the  de-  Lyon,  84  Va.^  881 ;  Dickens  v.  Storeman, 

fendant,  on  being  applied  to  for  payment,  (Mich.)   41   N.  W.    495.     In    Track   v. 

said :  '*I  think  I  am  in  honor  bound  to  Weeks,  81  Me.  825,  it  was  held  that  an 

pay  the  money,  aud  shall  do  it  when  I  am  agreement  to  waive  any  and  all  objections 

.  able."    Lo&D  Ken  yon,  in  passing  upon  to  certain  amounts  on  account  of  the  stat- 

the  sufficiency  of  this  acknowledgment,  ute  and  renewing  the  promise  to  pay  any 

said  :  ' '  That  is  not  sufficient.    The  plain-  balance  which  should  be  against  the  debtor, 

tiff  should  show  that  the  defendant  was  of  made  after  the  statute  had  run,  was  not 

sufficient  ability  to  pay  when  he  was  sued,  sufficient  to  estop  the  debtor  from  setting 

I  remember  a  case  in  which  Serjkant  up  the  statutory  bar  when  the  statutory 

Narbs  was  of  counsel,  which  turned  upon  iMir  has  run.     In  Manning  v,  Wheeler, 

this  point.    He  contended  that  every  man  18  N.   H.   486,   a  question  quite  simi- 

was  regarded  in  law  as  able  to  pay  his  lar  to  that  decided  in  Davies  o.  Smith, 

debts,  for  solvcU  per  corpus,  qui  non  potest  was    raised.      In    that   case    the    defen- 

crumend;  but  the  distinction  is  too  fine."  dant    said    that,    "if  he   was    able,   he 

In  this  case  the  plaintiff  then  offered  to  should  be  willing  to  pay  all  his  debts ;  '* 

show  that  since  the  promise  was  made  the  and  it  was  shown  that  he  subsequently 
defendant  had  inherited  £%,Q00  from  his    inherited  several  thousand  dollars.    The 

grandfather  ;  but  it  appearing  that  what-  court  held  that,  if  the  defendant's  lan- 

ever  benefit  the  defendant  had  derived  guage  could  be  regarded  as  referring  to  a 

under  the  will  he  was  then  in  debt  infi-  future  ability,  it  would  mean  an  ability  to 

nitely  beyond  it,  and  was,  in  fact,  in  con-  pay  all  his  debts,  and  that  without  proof 

sequence  of  his  difficulties,  forced  to  live  of  such  ability  the  action  could  not  be  sus- 

out  of  the  kingdom,  it  was  held  that  the  tained.    The  court  held,  however,  that  the 

acknowledgment  did  not  revive  the  debt ;  debtor's  language  must  be  treated  as  refer- 

and  Lord  Kbnyon  ruled  that  it  was  a  ring  to  and  depending  on  his  ability  at  the 

conditional  promise  only,  and  that  the  time  when  it  was  use<i,  and  that  the  burden 

plaiutiff  was  bound  to  show  that  the  de-  of  establishing  such  ability  rested  upon  the 

feu  dant  was  then  of  sufficient  ability  to  plaintiff.    See  also,  upon  this  point.  Wake- 


^  Haydon  v.  Williams,  4  M.  &  P.  upon  me,  as  I  cannot  pay  for  the  present. 
811.  In  Sedgewick  t*.  Grerding,  55  Ga.  As  soon  as  I  have  the  money  I  shall  remit." 
261,  it  appeared  that  on  Dec  81,  1872,  a  And  the  court  held  that  it  was  too  indefi- 
suit  was  commenced  on  an  open  account  nite  to  avoid  the  statutory  bar,  or  as  an 
contracted  in  September  and  October,  independent  ground  of  action.  In  Betton 
1868.  To  avoid  the  statute  of  limitations,  v,  Cutts,  11  N.  H.  170,  the  debtor  ad- 
and  as  an  independent  ground  of  recov-  mitted  that  the  claim  was  just,  and  said 
ery,  a  letter  from  the  defendant,  written  he  would  pay  it  if  he  ever  received  any- 
May  21,  1868,  was  relied  upon,  which  was  thing  on  a  certain  claim,  and  after  his  de- 
as  follows  :  **  Gentlemen,  — In  reply  to  cease  his  administrator  received  a  dividend 
your  favor  of  the  22d  instant  you  will  upon  that  claim,  it  was  held  that  the  con- 
please  to  withdraw  your  draft  of  $314.87  dition  was  fulfilled  and  the  debt  revived. 
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pay  if  I  could ; "  *  or,  ''  Yon  shall  have  your  pay  if  I  live,  and  the  whal- 
ing business  does  not  fail ; "  *  or,  '^  I  am  g(Mng  to  H.  in  the  course  of  a 

man  v,  Sherman,  9  N.  Y.  88 ;  and  held-  hardly  know  what  to  say ;  but  as  you  vb* 
iug  a  doctrine  adyerae  thereto,   Sumatt    quest  an  answer  soon,  I  will  say  in  return 
V.    Homer,  30    111.    429 ;    Cuminings   v.  that  I  can't  tell  you  what  I  can  do  at 
Gassett,  19   Vt  808.     In  a  recent  case  present,  but  I  have  been  thinking  of  com- 
in  Connecticut,  the  court  held  that  where  ing  to  Woonsocket  for  some  time,  but  will 
a  debtor,  on  being  presented  with  a  claim,  omit  it  until  I  hear  from  you  again.    I 
says,  "  I  will  pay  it  as  soon  as  possible,*' it  wish  you  by  return  mail  to  send  me  a 
ia  a  sufficient  acknowledgment  to  take  the  true  copy  of  all  the  claims  that  you  hold 
debt  out  of  the  statute.     The  court  said  :  against  me  in  full  dates ;  that  is,  I  want  it 
"  In  First  Congregational  Society  v.  Mil-  word  for  word,  and  indorsements,  kc,  and 
ler,  16  N.  H.  620,  the  defendant's  Ian-  state  where  your  mother  and  sister  are  now 
guage  was, '  that  he  had  not  the  money,  bat  living,  and  I  will  see  them  or  write  soon.' 
would  pay  as  soon  as  he  could,'  which  was  This  was  held  sufficient  to  remove  the  bar. 
held  not  to  be  a  conditional  promise,  be-  In  Blakeman  v.  Fonda,  41  Conn.  661,  the 
cause  there  was  no  certain  event  to  which  debtor  said  to  his  creditor,    '  If  you  will 
the  words  looked  forward,  and  it  was  held  call  in  two  weeks  I  will  pay  you  some- 
as  a  sufficient  acknowledgment  to  take  the  thing  on  the  debt ;    I  cannot  tell  how 
case  out  of  the  statute.     In  Butterfield  much ; '  and  the  words  were  held  an  un- 
V,  Jacobs,  p.  140  of  the  same  volume,  the  qualified  recognition   of  the  defendant's 
defendant  said  '  he  would  go  to  work  and  liability  to    pay  the  whole    debt."      In 
would  pay  as  fast  as  he  could,'  in  regard  Pierce  v.  Seymour,  62  Wis.  272,  the  lan- 
to  which  the  court  pronounced  a  similar  guage  was,  *'  I  think  I  see  my  way  clear  to 
opinion.     In  Cnmmings  v.  Gassett,  19  Yt  pay  yon  the  $200  and  interest  I  owe  you. 
808,  the  promise  of  the  debtor  was  to  pay  I  am  in  hopes  another  two  years  will  en- 
*as  soon  as  I  can,'  and  it  was  held  snffi-  able  me  from  my  present  income  to  clear 
cient  to  remove  the  bar  of  the  statute.     In  off  all  pressing  debts.     Rest  assured  that 
Sluby  V.  Champlin,  4  Johns.  (K.  Y.)  461,  not  a  day  of  pecuniary  freedom  will  pass 
the  defendant,  on  being  arrested  by  the  over  my  head  without  you  hearing  from 
sheriff,  promised  to  '  settle  with  the  plain-  me."    Held,  not  snfficient.    In  Mattocks 
tiff  if  he  would  give  him  time  for  payment,'  v,  Chad  wick,  71  Me.  813,  a  promise  to 
which  was  held  snfficient  as  an  acknowl-  settle  "when  I  am  able,"  held  not  suffi- 
cdgment.     Quaere^  Did  it  not  amount  to  an  cient.     The  Connecticut  courts  probably 
express  promise  to  pay  f    In  De  Forest  v.  give  more  effect  to  the  statute  than  those 
Hunt,  8  Conn.  180,  the  plaintiff  having  of  any  other  State,  and,  generally,  the  doc- 
written  to  the  defendant  calling  his  atteii-  trines  of  that  court  are  entitled  to  great  con- 
tion  to  the  fact  that  he  had  previously  sent  sideration  ;  but  upon  this  question  we  must 
his  account  requesting  payment,  the  de-  believe  that  the  doctrine  stated  in  the  text 
fendant  replied, '  Yours  of  the  12th  instant  is  not  only  better  sustained  by  authority, 
came  to  hand  this  day,  requesting  to  know  but  also  by  sound  reason,  than  that  an- 
what  prospect  I  have  of  paying  the  de-  nounced  in  the  first  two  cases  cited  from 
mands  against  me.     I  am  extremely  sorry  that  State,  and  certainly  is  sustained  by 
to  say  to  you  that  the  prospect,  at  present,  the  great  majority  of  the  courts  in  this 
is  not  very  flattering,  as  it  is  utterly  out  of  country,  as  well  as  by  the  cmiform  course 
my  power  to  pay  anything ; '  which  was  of  decision  in  England.    The  promise  in 
held  an  unqualified  and  unconditional  ac-  the  second  case  is  conditional,  and  the  con* 
kuowledgment  that  the  precise    balance  dition  is  by  no  means  trivial,  but  one  of 
stated  was  at  that  time  justly  due  the  importance  to  the  debtor,  and,  as  he  has 
plaintiff.     In  Brown  v.  Eeach,  24  Conn,  a  right  to  dictate  terms  to  his  creditor,  the 
78,  the  plaintiff's  agent  wrote  to  the  de-  creditor  must  take  his  promise  subject  to 
fendant,  calling  his  attention  to  the  feet  such  terms  as  he  sees  fit  to  impose, 
that  he  was  indebted  to  the  plaintiff  by         ^  Ayton  o.  Bolt,  4  Bing.  106. 
note,  and  the  defendant  replied,  '  Yours  of         >  Mumford  v.  Freeman,  8  Met.  (Maaa.> 
the  24th  has  been  received,  and  in  reply  I  432. 
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week,  and  will  help  joa  to  £5  if  I  can,"  ^  —  are  all  conditional  acknowl- 
edgments which  are  inoperative,  unless  it  is  shown  that  the  condition 
has  been  performed,  the  buixlen  of  establishing  which  is  upon  the  plain- 
tiff.* An  offer  to  pay  a  debt  upon  which  the  statute  had  run,  in  '^  Con- 
federate money,"  which  was  not  accepted  by  the  plaintiff,  was  held 
insufficient  to  take  the  debt  out  of  the  statute.' 

In  an  English  case  the  defendant  had  written  to  one  of  the  plaintiffs 
as  follows :  * ''  My  Dear  Sir,  — The  old  account  between  us,  which  has 
been  standing  over  so  long,  has  not  escaped  our  memory,  and  as  soon 
as  we  can  get  our  affairs  arranged  we  will  see  you  are  paid ;  perhaps, 
in  the  mean  time,  you  will  let  your  clerk  send  me  an  account  of  how  it 
stands."  It  was  claimed  by  the  defendant  that  the  letter  did  not  take 
the  case  out  of  the  statute,  the  time  limited  by  which  would  otherwise 
have  run.  It  was,  however,  held,  on  an  appeal  by  a  majority  in  the 
Exchequer  Chamber,  Coleridge,  C.  J.,  dissenting,  that  the  promise  in 
the  letter  was  sufficient.^  In  another  case,  where  there  was  in  effect  a 
promise  to  pay  on  alternative  conditions,  forbearance  to  sue  was  said 
to  be  sufficient  evidence  of  the  acceptance  of  one  condition  b^*  the 
plaintiff.^  And  a  promise  to  pay  in  a  particular  manner  wiU  not  revive 
the  debt  generally  J 

When  there  was  an  agreement  signed  by  certain  persons  to  refer 
accounts  between  them  to  arbitration,  and  the  arbitrators  were  em- 
powered to  ascertain  by  their  award  what  was  due  and  payable,  and  to 
order  the  same  to  be  paid  at  such  time  and  in  such  proportion  as  the 
arbitrators  should  think  fit,  it  was  held,  on  the  arbitration  proving  abor- 
tive, that  the  agreement  only  amounted  to  a  conditional  promise  to  pay 
the  amount  found  due  by  arbitration,  and  that  as  the  condition  was  un- 
fulfilled there  was  no  effectual  acknowledgment' 

As  an  acknowledgment  of  a  debt  simply  avoids  the  statute  bj*  the 
implication  it  affords  of  a  new  promise,  an  acknowledgment,  though 
otherwise  sufficient,  if  made  obviously  on  some  other  account,  may  be 
held  insufficient.'  Thus,  in  one  case  it  was  so  held  where  the  acknowl- 
edgment consisted  in  the  fact  that  a  surety  had  written  to  authorize  the 

I  Gould  V.  Shirley,  2  M.  &  P.  581.  >  Simonton  v.  Clark,  65  N.  C.   525 ; 

<  Manning  o.  Wheeler,  13  K.  H.  486 ;  6  Am.  Bep.  752 ;  McCranie  v.  Murrell, 

Davies  v.  Smith,  ante  ;  Carroll  v.  Forsyth,  22  La.  An.  477. 

69  111.  127.     In  Walker  v.  Cmiksbanks,  ^  Chasemore  v.  Turner,  L.  R.  10  Q.  B. 

28  La.  An.  252,  a  proposal  by  an  executor  500.    See  also  Smith  v.  Thome,  18  Q.  B. 

to  pay  a  note  against  the  estate,  "  if  the  148. 

holder  will  throw  off  the  interest,"  was  *  Sidwell  v.  Mason,  2  H.  &  N.  306; 

held  sufficient  to  suspend  the  statute,  al-  CoUis  v.  Stack,  1  id.  605. 

though  the  offer  was  not  accepted.    But  «  Wilby  v.  Elgee,  L.  R.  10  C.  P.  407. 

in  McDonal  v.  Underbill,  10  Bush  (Ky.),  501. 

584,   a  similar  acknowledgment  or  offer  ^  Cawley  v.  Fumell,  12  C.  B.  291. 

was  held  sufficient  only  as  to  the  princi-  *  Hales   v.  Sterenson,    9    Jur.    N.   s. 

pal,  and  did  not  extend  to  the  interest  due  800. 

ihereon.  •  Crippa  v,  Davis,  12  M.  &  W.  159. 
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creditor  to  receive  a  dividend    upon    his  debt  fh>m  the  principal 
debtor.* 

Sec.  78.  Hope  to  pay.  —  Where  an  acknowJedgmcnt  has  been  given, 
followed  b}'  an  expression  of  '^  hope  "  that  the  debtor  will  satisfy  his 
debt,  it  has  often  been  doubted  how  far  that  expression  has  cat  down ' 
the  implied  promise.'  On ^ this  point  Bramwell,  B.,  said :  ^^  It  seems 
to  me  a  mistake  has  been  made  in  several  cases  with  respect  to  the 
expression  of  hope  in  holding  that,  because  along  with  an  uncon- 
ditional acknowledgment  of  a  debt  a  man  expresses  a  hope  to  be  able 
to  do  that  which  he  is  legally  obliged  to  do,  such  an  acknowledgment 
is  not  sufficient."  • 

In  another  case  ^  the  defendant  had  written  to  bis  creditor  as  follows : 
'^  Your  letter  has  reached  me  at  last,  after  having  been  half  over  Eng- 
land. It  is  quite  true  that  I  have  not  sent  you  any  money  for  years, 
but  I  really  have  none  of  my  own.  We  Just  manage  to  exist  on  my 
wife's,  or  at  least  what  is  left  of  hers.  We  have  hard  work  to  get  on, 
but  I  will  try  to  pay  you  a  little  at  a  time  if  you  will  let  me.  I  am  sure 
that  I  am  anxious  to  get  out  of  your  debt  I  will  endeavor  to  send  you 
a  little  next  week."  This  letter  was  held  by  a  majority  of  the  Court  of 
Exchequer,  Mabtin,  B.,  dissenting,*  to  be  a  sufficient  acknowledg- 
ment. 

In  a  Wisconsin  case  *  the  defendant  wrote  as  follows :  ^^  I  think  I  see 
my  way  clear  to  pay  you  the  $200  and  interest  I  owe  you.     1  am  in 

^  CockriU  v.  Sparkes,  1  H.  &  C.  699.  rach  an  acknowledgmeDt ;  and  a  condi* 

^  Hart  V,  Prendergaat,  14  M.  &  W.  741;  tional  promise  to  pay  when  able  will  pre- 

Kackham  p.  Marriott,  2  H.  &  N.  196.     In  vent   an   absolute    promise    from    being 

Hancock  o.  Bliss,  7  Wend.  (N.  Y.)  267,  implied.'     I  think  the  proper  mode  of 

the  debtor  admitted  the  debt,  but  said  deciding  questions  of  this  nature  is,  not 

"  it  was  not  in  his  power  to  pay  it  at  the  by  discussing  other  documents,  but  by 

time,  but  he  hoped  to  see  the  plaintiff  and  giving  a  fair  and  candid  construction  to 

do  something  about  it;  '*  and  it  was  held  the  one  which  is  before  us,  and  seeing 

not  a  sufficient  acknowledgment  to  raise  whether,  so  construed,  it  contains  a  prom- 

a  promise  by  implication  to  take  the  debt  ise  to  pay.    Now,  if  the  letter  stopped  at 

out  of  the  statute.  the  words  'to  get  on,*  it  is  impossibje  to 

'  Sid  well  V,  Mason,  2  H.  &  N.  810.  say  that  there  would  be  any  promise  or 

^  Lee  V.  Wilmot,  L.  R.  1  Ex.  864.  acknowledgment ;  and  when  the  debtor 

*  He  said :  "  In  my  opinion  this  letter  further  says,  'but  I  will  try  to  pay  you  a 

is  not  a  sufficient  acknowledgment.     I  little  at  a  time  if  you  will  let  me,'  this 

consider  the  law  to  be  correctly  laid  down  means  (the  letter  being  written  before  the 

in  2  Wras.  Saunders,  64  A,  i;iote  c,  in  the  debt  was  barred),  if  you  will  not  sue  me  I 

note  to  Hodsden  v,  Harridge,  that  '  an  will  do  my  best  to  ])ay  you  what  I  csn. 

acknowledgment  operates  only  as  evidence  The  fair  and  reasonable  construction  is,  I 

of  a  promise  to  pay;  and  accordingly  that  think,  the  debtor  engages  that  he  will 

u^ion  a  general    acknowledgment,  where  do  his  best  to  endeavor  to  pay,  that  he 

nothing  is  said  to  prevent  it,  a  general  will  pay  as  he  is  able;  and  this  excludes 

promise  to  pay  may,  and  ought  to  be,  im-  the  implication  of  the  absolute  promi^ 

plied;  but  that  where  the  party  guards  his  sued  upon';*'  and  we  submit  that  this 

acknowledgment,  an  implication  will  not  opinion  is  in  harmony  with  the  English 

arise.    Thus,  a  refusal  to  pay  will  prevent  cases  previously  cited, 
the  implication  of  a  promise  arising  from        ^  Pierce  «.  Seymoor,  49  Wis.  94. 
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hopes  another  two  yean  will  enable  me  from  my  present  income  to 
clear  off  all  pressing  debts.  Rest  assured  that  not  a  day  of  pecaniarj 
freedom  will  pass  over  mj  head  without  jou  hearing  ftora  me ; "  and 
it  was  held  insufficient  to  take  the  debt  out  of  the  statute. 

Under  this  head  may  properly  be  embraced  offers  of  compromise* 
If  a  debtor  in  whose  favor  the  statute  has  run  offers  to  compromise  the 
claim  b}'  paying  a  smaller  sum  than  b  due,  or  to  pa}'  it  in  a  certain 
kind  of  property,  the  offer  does  not  operate  as  an  acknowledgment  of 
the  debt,  so  as  to  remove  the  statutory  bar,  even  to  the  extent  of  the 
sum  offered,  unless  the  offer  is  aooepted  when  made ;  and  if  accepted, 
only  relieves  the  operation  of  the  statute  to  the  extent  of  the  offer.  ^ 
This  rule  was  well  illustrated  in  a  Connecticut  ease.*  In  that  case, 
after  the  statute  had  run  the  debtor  was  reminded  of  the  note  by  the 
plaintiff,  and  of  the  fact  that  it  had  not  been  paid,  and  he  said,  ^^  I  will 
give  3*ou  a  ton  of  coal  for  it,"  which  offer  was  not  accepted,  and  it  was 
held  that  it  did  not  relieve  the  debt  from  the  operation  of  the  statute* 
^^  The  offer  of  the  defendant,*'  said  Setmoub,  J.,  ^  to  give  a  ton  of  coal 
for  the  note  was  not  accepted.  It  was  a  mere  offer  of  compromise,  and 
clearly  no  acknowledgment  to  take  the  case  out  of  the  statute."  In  a 
Missouri  case  *  the  defendant  wrote  the  plaintiff  that  he  had  a  certain 
sum  of  money,  '^  and  I  propose  giving  it  all  up  to  mj'  creditors,  —  that 
is,  the  creditors  of  Lea  &  Rubey,  —  to  be  equally  distributed  between 
them,  provided  they  will  entirely  release  me  from  fbrther  obligation." 
The  plaintiff  did  not  accept  the  offer,  and  it  was  held  that  it  did  not 
take  the  debt  out  of  the  statute.  ^^  Instead  of  an  admission,"  said 
Wagner,  J.,  *'  it  was  an  offer  of  compromise,  and  a  promise  to  pa}; 
part  for  the  whole,  and  as  the  offer  was  not  accepted  the  liability  did 
not  accrue."  In  a  North  Carolina  case  ^  the  defendant  offered  to  pay 
the  note  in'suit  in  Confederate  notes  or  in  bank-bills,  bat  the  plaintiff 
refused  either,  and  demanded  gold.  The  court  held  that  this  was  not 
a  sufficient  acknowledgment  to  take  the  debt  out  of  the  statute.  **  The 
act  of  the  defendant's  testator,"  said  Dick,  J.,  "  was  a  mere  offer  to 
pay  in  the  currency  then  in  circulation,  and  no  intention  was  in  any 
way  shown  of  assuming  or  renewing  the  obUgatk)n.  We  think  the 
proper  inference  to  be  drawn  from  the  evidence  is,  that  the  defendant's 
testator  was  willing  to  pay  the  debt  in  the  currency  of  the  country, 

1  Mumford  r.  FreemaD,  8  Met.  (Mass.)  L.  129;  Ash  v.  Hayman,  2  Cranch  (U.  S. 

482;  Bell  v.  Morriaon,  1  Pet.  (U.  8.)  861;  C.  C),  462;  Bank  of  Columbia  v.  Sweeney, 

Smith  V.  Eastman,  8  Cash.  (Mass.)  865;  8  id.  298;  Creuse  v.  Defiganeure,  10  Boaw. 

Pearson  v.  Harper,  11  La.  An.  184;  Bates  (N.  Y.)  122;  Pool  t.  Rolfe,  28  Ala.  701; 

r.  Bates,  83  Ala.  102;  Lncas  ©.  ThorinRton.  Morehead  v,  Gallinger,  9  Iowa,  519;  Hicks 

5  id.  604;  Pearson  v.  Damngton,  S3  id.  v,  Thomas,  Dudley  (Ga.),  218. 
227  ;  Parsons  i?.  Northern,  &c,  Iron  Co.,         *  Currier  v.  T^onkwood,  40  Conn.  849. 
88  III.  480;  Slack  v.  Norwich,  82  Vt  818;         •  Chambers  v,  Riihy,  47  Mo.  99,  4  Ant 

Neal  V.  Abbott,  2  Cranch  (U.  S.  C.  C),  Rep.  818. 
198;  Glonsey  v.  Fleming,  4  D.  A  B.  (N.  C.)         *  Simonton  9.  Hark,  «5  N.  C.  525. 
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which  was  then  abundant ;  and  as  that  was  refused,  his  purpose  was  to 
rely  upon  the  statute  of  limitations." 

In  a  Massachusetts  case  ^  the  maker  of  a  note  agreed  with  the  holder 
to  pay  him  a  certain  proportion  of  the  amount  due  in  full  discharge  of 
the  not«,  and  afterwards  made  and  signed  a  note  for  the  amount  so 
promised,  and  offered  it  to  the  holder  in  payment  of  tlie  first  note. 
The  holder  refused  to  receive  it^  and  it  was  held  that  that  was  not  such 
an  acknowledgment  as  took  the  first  pote  out  of  the  statute.  In  a 
New  Hampshire  case,^  a  few  days  before  tlie  statute  had  run  upon  a 
claim,  the  plaintiff  sent  to  the  defendant  a  proposition  that  if  he  would 
make  her  a  wagon  worth  $75  she  would  give  up  the  note.  The  defend- 
ant said  that  he  could  not  make  her  such  a  wagon  then,  but  would  do 
so  next  year.  The  plaintiff  made  no  reply  to  the  defendant's  pro[)osi- 
tion  to  make  the  wagon  the  next  year,  and  the  conrt  held  tiiat  the 
promise  was  not  binding,  and  did  not  suspend  the  operation  of  the 
statute  upon  the  note. 

It  is  unnecessary  to  multiply  illustrations  upon  this  point,  as  any  dif- 
ferent doctrine  from  that  stated  in  the  text  would  be  subversive  of  the 
principles  upon  which  the  doctrine  relative  to  acknowledgments  rests. 

A  distinction  is  observed  l)etween  the  construction  put  upon  a  letter 
written  or  an  acknowledgment  made  a  short  time  after  the  debt  has 
been  contracted,  and  one  written  after  the  debt  is  barred.  In  the  latter 
case,  effect  is  properlj'  given  to  anything  which  savors  of  a  condition ; 
but  where  a  person,  being  then  a  debtor  who  has  no  right  to  time,  writes 
a  letter  asking  for  time,  the  reasonable  construction  is,  that  it  is  no  con- 
dition, and  that  the  writer  has  no  intention  of  imposing  a  condition.^ 
Thus,  in  the  case  last  cited,  before  the  statute  had  run  upon  the  claim, 
the  defendant  wrote  the  plaintiffs  as  follows :  ^^  In  reply  to  your  state- 
ment of  account  received,  I  am  ashamed  the  account  has  stood  so  long ; 
I  must  beg  to  trespass  on  your  kindness  a  short  time  longer,  till  a  turn 
in  trade  takes  place,  as  for  some  time  things  have  been  very  flat."  This 
was  held  such  an  anconditional  acknowledgment  of  tlie  debt  as  to 
sustain  an  implied  promise  to  j)ay  the  debt,  and  rebut  the  statutory 
bar.* 

1  Smith  V,  Esstraan,  8  Cush.  (Mass.)  Ezch.  282,  it  appeared  that  in  1845  J. 

So5.     In  Price  v.  Price,  84  Iowa,  401,  it  lent  the  plaintiff  jC200,  od  the  security  of 

was  held  that  a  promise  to  pay  a  debt  the  joint  and  several  promissory  note  of 

already  barred  by  the  statute  which  sub-  himselfand  two  sureties.    Between  Novem- 

stitates  a  different  mode  of  payment,  or  ber,  1845,  and  February,  1847,  J.  bought 

that  is  not  founded  on  a  new  consideration,  of  the  plaintiff  goods  to  the  amount  of  £17. 

U  not  sufficient  to  remove  the  statute  bar.  In  July,  1847,  the  plaintiff  remitted  J.  £10 

*  Batchelder  i\  Bstchelder,  48  N«  H.  for  interest  due  on  the  note,  and  at  the 
23*  same  time  sent  his  bill  for  the  goods.    J. 

*  Pollock,  C.  B.,  in  Corn  forth  v.  wrote  in  answer:  **l  beg  to  acknowledge 
Smithard,  5  H.  ft  M.  14.  the  receipt  of   £10  cash,  and    the  bill 

^  Godwin  tf.  Culley,  4  H.  A  M.  87S;  amountrag  te  £17,  both  of  which  sums  I 
Sidwell  p.  Mason,  2  id.  306;  Eieke  v,  Nokes,  have  placed  to  your  credit  I  have  en- 
1  Moo.  k  Ry.  859.     In  Evans  v,  Jones,  9    closed  your  billl;  receipt  it,  and  return  it 
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Sec.  79.  By  and  to  'vrliom  must  be  made.  —  It  was  formerh'  held 
10  England,'  as  well  as  in  the  ooarts  of  this  ooantiy,*  that  an  acknowl* 
edgment  of  a  debt  to  a  stranger  was  as  effectual  to  remove  the  statute 
bar  as  one  made  to  the  creditor  himself.  But  under  the  modem  rule, 
that  an  acknowledgment  must  be  such  as  fairlj*  raises  an  implied  prom- 
ise  to  pay  the  debt»  it  follows  as  a  matter  of  course  that  the  acknowledg- 
ment or  promise  must  not  only  be  made  bj-  a  pei-son  legally  competent 
to  contract,  *  but  must  also  he.  made  to  the  creditor  himself,  or  some 
person  duly  authorized  to  act  for  him  in  that  regard,  so  that  a  new  con- 
tract, resting  upon  the  old  one  for  its  consideration,  maj'  be  set  up  in 
reply  to  the  statute,  if  it  is  pleaded  by  the  defendant ;  *  and  if  it  is  made 

to  me  by  post "  It  did  not  appear  whether  Whitney  v.  Bigelow,  4  Pick.  (Maaa. )  110; 
the  plaintiff  had  sent  back  the  bill  n-  Minkler  v.  Minkler,  16  Yt  194. 
ceipted.  In  Febniaiy,  1853,  and  after  the  •  Neither  an  acknowledgment  or  prom- 
death  of  J.,  the  promissory  note  was  paid  ise,  made  by  an  ezecntiye  officer  of  the 
by  one  of  the  sureties,  withoat  taking  government,  is  binding  upon  the  latter, 
credit  for  the  jC17.  In  May,  1853,  the  nnless  by  some  act  of  Congress  they  have 
plaintiff  sued  the  administratrix  of  J.  for  express  or  implied  authority  to  that  end. 
the  £17,  when  she  pleaded  the  statate  of  Leonard  v.  U.  S.,  18  Gt.  of  CI.  382. 
limitations.  It  was  held  that  the  above  Hannnm's  Appeal,  9  Penn.  St  471 ; 
letter  was  a  sofficient  promise,  within  the  Ward  v.  Hunter,  6  Taunt.  210;  Tanner  v. 
9  Geo.  lY.  c.  14,  to  take  the  case  out  of  the  Smart,  6  B.  A  C.  608;  Putnam  v.  Foster, 
statute  of  limitations.  In  this  case  it  was  1  id.  246;  Chapman  v.  Dixon,  4  H.  &  J. 
niged  thst,  unless  the  plaintiff  receipted  (Md.)  527;  Atkins  v.  Trcgold,  2  B.  &  C. 
the  bill  as  directed  in  the  letter,  the  letter  28;  Quarles  v.  Littlepage,  2  H.  &  M.  ( Va.) 
could  not  be  regarded  as  an  acknowledge  406;  Fisher  v.  Duncan,  1  id.  563. 
ment  of  the  debt  stated  in  it,  as  it  was  a  An  acknowledgment  in  order  to  take  a 
mere  offer  to  pay  the  bill  by  giving  credit  claim  out  of  the  operation  of  the  statute, 
for  the  amount,  and  went  for  nothing  un-  must  have  been  made  by  the  debtor  him- 
less  accepted,  under  the  rule  in  Ashby  v.  self  or  by  a  person  duly  authorized  by  him 
James,  11  M.  ft  W.  542;  but  the  court  re-  to  make  such  acknowledgment.  A  general 
pndiated  this  claim.  "We  are  bound,'*  said  agent  has  no  such  authority.  McHuilen 
Pollock,  C.  B.,  "to  put  a  reasonable  con-  v.  Bafferty,  89  N,  Y.  456;  Miller  v. 
structionon  this  letter.  Then,  did  not  the  Magee,  2  N.  Y.  Supp.  156 ;  Tate  v.  Haw- 
person  who  wrote  it  mean  to  say,  in  sub-  kins,  81  Ey.  577  ;  Havlock  v,  Ashbnry, 
stance,  '  I  have  received  the  goods;  I  owe  19  L.  R.  Ch.  D.  539  ;  Huntington  «. 
you  a  debt  in  respect  to  them  which  I  will  Chesmore,  60  Vt.  566  ;  McDonald  r.  Mo- 
pay  you;  and  I  propose,  as  a  convenient  Donald,  7  N.  Y.  Supp.  935 ;  Ryal  «. 
mode  of  payment  to  set  off  the  amount  Morris,  68  6a.  534 ;  Little  o.  Edwards,  69 
against  the  debt  which  you  owe  me' f  .  .  .  Md.  499;  Zoll  v.  Camahan,  88  Mo.  35, 
It  wan  never  meant  by  the  letter  that  there  Morgan  v.  Bank,  IS  Lea  (Tenn. ),  284  ; 
should  be  a  peculiar  mode  of  payment  Kunbold  v.  Smith,  33  Ch.  D.  127 ;  In 
which  should  do  away  with  the  effect  of  re  Hollingshead,  37  Ch.  D.  451.  In  all 
the  unqualified  acknowledgment.*'  the  rases  cited  above  it  will  be  found  tbnt 

1  Peters  r.  Brown,  4  Esp.  46:  Halliday  authority  express  or  fairly  implied,   i-x- 

V.  Ward,  3  Camp.  32;  CUrk  v,  Hougham,  isted.     The  rule  in  the  case  of  an  acknow- 

2  B.  &  C.  149;  Mountstephen  v.  Brooke,  8  ledgment  by  an  agent  should,  however,  be 

B.  &  Aid.  141;  Yea  v,  Foaraker,  2  Bun*,  very  carefully  guarded. 

1099.  *  Ringo  v.  Brooks,  26  Ark.  640;  Tusen 

*  Newkirk  v.  Campbell,  6  Harr.  (Del.)  «.  Camblin,  1  III.  App.  424;  Niblaok  r. 

880;  St.  John  v,  Garrow,  4  Port  (Ala.)  Goodman,  67  Ind.  174;  McOreer  v.  For- 

223;  Oliver  v.  Gray,  1  H.  AG.  (Md.)  204;  lyth,  80  III  96 ;  Faiaon  r.  BowdoiD,  ^6 
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to  an  agent  of  the  creditor,  in  order  to  make  it  operative  it  must  appear 
that  tbe  debtor  at  the  time  knew  that  the  person  to  whom  the  ackuowl- 

N.  C.  426;  Walker  o.  Albee,  80  111.  47;  Brooke,  8  B.&Aia.  141,  in  which,  in  a  deed 
Kir  by  r.  Mills,  78  N.  C.  124;  Troufsdale  v.  made  between  the  defendants  and  a  third 
Anderson,  9  Bnsh  (Ey. ),  276;  Beeves  v.  person,  admission  was  made  by  the  defeud- 
Corell,  19  III.  189;  Cape  Girardeau  Co.  v,  ants  of  a  debt  due  to  the  plaintiffs,  who 
Harkinson,  68  Mo.  90;  Sibert  v.  Wilder,  were  strangers  to  the  deed,  and  it  was  held 
16  Kan.  176;  Carroll  9.  Forsyth,  69  111.  safficient;  Abbott,  C.  J.,  remarking,  that 
127;  Pearson  v.  Darrington,  82  Ala.  227;  the  legal  effect  of  an  acknowledgment, 
Fleming  v,  Stanton,  74  N.  C.  203;  Parker  even  though  made  to  a  stranger,'  was  it- 
t».  Shuford,  76  id.  219;  Zachaiias  v.  Zacha-  self  sufficient  to  raise  a  promise  to  pay., 
lias,  23  Penn.  St.  462.  The  acknowledg-  Again,  in  Halliday  v.  Ward,  8  Camp, 
ment  from  which  a  promise  to  pay  a  debt  82,  where  the  defendant,  a  Quaker,  wrote- 
can  be  implied  must  be  made  to  the  cred-  to  his  father,  who  was  a  co-obligor  with 
itor  or  some  person  acting  for  him,  and  not  him  on  a  promissory  note,  as  follows:  ''With 
to  a  stranger.  Bloodgood  v.  Bruen,  8  N.  Y.  regard  to  Halliday's  money,  thon  must 
862.  Spangler  v,  Spangler,  122  Penn.  St  settle  it  thyself,"  Lord  Ellenborouoh 
858;  Cunkle  V.  Heard,  6  Mackey  (D.  C),  said  that  the  letter  acknowledged  the 
486.  Pakkb,  B.,  in  Badger  v.  Arch,  10  existence  of  the  debt,  and  that  the  prom- 
£xch.  383.  Prior  to  the  adoption  of  the  ise  to  pay  (although  the  debt  was  not  ac- 
new  theory  in  relation  to  acknowledgments,  knowledged  to  the  plaintiff)  was  raised  by- 
initiated  by  Tanner  v.  Smart,  ante,  an  ac-  law.  So,  in  Clark  v  Hougham,  2  B.  &  C. 
knowledgment  made  to  a  stranger  was  held  149,  an  admission  to  one  of  the  several 
just  as  operative  to  remove  the  bar  of  the  parties  was  held  to  inure  for  the  benefit  of 
statute  as  though  it  had  been  made  to  the  all  for  the  purpose  of  the  statute  of  limita- 
creditor  himself,  the  only  question  being  tions;  and  though  it  wns  suii^ested  that 
whether  it  was  made  in  earnest  or  in  jest,  the  admission  was  made  to  one  as  the  agent 
In  Moore  v.  Bank  of  Columbia,  6  Pet.  of  the  others,  it  was  expressly  stated  by- 
(U.  S.)  86,  the  defendant,  being  at  a  tavern  Baylby,  J.,  that  agency  was  not  necessaiy 
with  a  party  of  friends,  said  to  them  that  to  be  proved.  So  far  it  might  seem  that,. 
he  had  paid  off  every  debt  except  one  five-  as  well  under  the  new  theory  of  acknowl- 
hundred-dollar  note  which  he  owed  to  the  edgment  as  under  the  old,  an  admission  to* 
bank,  and  could  pay  off  at  any  time;  and  a  third  person  was  deemed  sufficient,  as  it 
it  was  held  that  this  was  not  sufficient  to  might  be  gathered  from  these  remarks  that 
remove  the.  statute  bar,  because  the  place  a  promise  to  pay  a  creditor  may  he  implied 
and  the  occasion  and  manner  in  which  the  from  an  admission  not  made  to  him  per*^ 
declaration  was  made  were  such  as  to  repel  sonally.  There  are,  however,  a  large  nnm* 
the  inference  that  it  was  intended  as  a  sen-  ber  of  more  recent  judicial  decisions  on  the 
ous  admission  that  the  debt  still  existed  other  side,  and  holding  the  only  consistent 
against  him  so  as  to  impose  a  duty  upon  him  doctrine  that  such  an  acknowledgment  i» 
to  pay  it.  See  Wainman  v,  Kynman,  1  Exch.  not  sufficient.  Thus,  in  Godwin  v.  Culley,. 
118,  where  this  was  held  a  question  for  4  H.  &  M.  875,  Martin,  B.,  distinctly 
the  jury.  In  England,  prior  to  the  pas-  laid  down  that  an  admission  to  a  third 
sage  of  Lord  Tenterden*b  act,  and  while  person  is  not  sufficient  for  the  purpose,  and 
the  theory  as  to  presumptions  arising  from  Bramwell,  B.,  expressed  a  similar  opin» 
the  statute  prevailed,  it  was  held  to  be  ion.  And  again,  in  Grenfell  v.  Girdlestone, 
immaterial  whether  the  acknowledgment  2  Y.  &  C.  662,  Aldeksox,  B.,  expressly 
or  promise  was  made  to  the  creditor  or  a  raises  and  decides  the  point.  '*If,"  says 
stranger,  and  such  was  the  rule  in  this  conn-  he,  "a  man  were  to  write  a  letter  to  h 
try;  and  as  that  statute,  upon  a  fair  con-  third  person  acknowledging  the  debt,  it 
struction,  did  not  affect  this  question,  the  would  not  take  it  out  of  the  statute; "  and 
change  in  the  role  is  due  entirely  to  a  change  the  doctrine  there  announced  has  ever  since 
in  the  theory  of  the  law  in  this  regard,  prevailed  in  that  country,  and  is  the  rule 
Dlostntive  of  this  role  is  Mountstephen  v.  prevailing  in  this.  Kyle  v.  Wills,  18  Penn. 
VOL.  I.  — 16 
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edgment  or  promise  was  made  was  acting  as  the  agent  of  tiie  creditor, 
or  was  made  to  a  person  under  such  circumstances  as  show  an  inten- 
tion on  the  part  of  the  debtor  that  such  person  should  communicate  the 
acknowledgment  to  the  creditor,  so  that  such  person  may  fairlj'  be  said 
to  be  the  debtor's  agent  for  tliat  purpose,^  or  it  will  have  no  more  effect 
than  it  would  have  if  made  to  a  stranger.*  But  it  has  been  held  that  a 
promise  or  acknowledgment  made  to  the  creditor  or  his  authorized 
agent  will  inure  to  the  benefit  of  his  assignee.*  So,  too,  the  acknowl- 
edgment must  be  made  by  a  person  who  is  legall}*  competent  to  con- 
tract ;  because,  as  the  acknowledgment,  to  be  operative,  must  be  such 
as  to  raise  a  new  contract  to  pay,  resting  upon  the  old  debt  for  its 
consideration,  it  follows  as  a  matter  of  course,  that  at  the  time  when 
the  acknowledgment  or  promise  was  made  the  part}*  must  liave  been 
competent  to  contract,  so  that  he  could  be  legally  bound ;  and  if  he  was 
resting  under  any  legal  disability  at  the  time,  it  will  be  Inoperative ;  * 
and,  except  where  the  statute  otherwise  so  provides,  where  an  acknowl- 
edgment in  writing  is  required,  it  is  held  that  the  acknowledgment 
must  be  made  by  the  debtor  personally.*     Where,  however,  the  stat- 

St  286;  Gilliughtm  v.  Gillingham,  13  id.         *  Kline  v,  Guthart,  2  Penn.  490;  Rich- 

SOa;  Bloodgood  v.  Bnien,  8  N.  Y.  862,  mod,  Petitioner,  2  Pick.  (Mass.)  667. 
and  cases  previously  cited  in  this  section.        An  acknowledgment  must  be  made  to 

I  Bachman  v.  Roller,  9  Baxt  (Tenn.)  the  creditor  or  his  agent.   Croman  v.  Stall, 

409,  40  Am.  Rep.  97.    In  De  Freest  v.  119  Penn.  St.  91 ;  Fort  Scott  v.  Hickman, 

Warner,  98  N.  Y.  217,  it  was  held  that  112  U.  S.  160  ;  Roscoe  v.  Hale.  7  Gray 

an  acknowledgment  of  indebtedness  made  (Mass.),  274 ;  Comer  v.  Allen,  72  Ga.  1 ; 

•by  a  debtor  to  a  stranger,  with  the  mtention  Niblack  r.  Goodman,  67  Ind.  174  ;  Du- 

that  it  shall  be  communicated  to  and  in-  guid  r.  Scofield,   82  Gratt.   (Va.)   808; 

fluence  the  creditor,  is  as  effectual  to  de-  Hussey  v,  Kirkman,  96  N.  C.  68 ;  Clauson 

feat  the  statute  of  limitations  as  if  made  v.  McKune,  20  Kan.  837  ;  Hai^gis  ».  Smell, 

to  the  credits  or  his  authorized  agent.  87  Ky.  63  ;  McKinney  v.  Snyder.  78  Penn. 

Thus  the  makerof  certain  promissory  notes  St.  497  ;  Libby  v.  Robinson,  79  Wis.  1 68 ; 

<jonveyed  his  real  estate  to  his  sons  by  Maxwell  v,  Reilly,  11  Lea  (Tenn.),  807  ; 

4eed  containing  a  clause  to  the  effect  that  Ackerman  ».  Sherman,  9  N.  Y,  91-,  In  re 

the  lands  were  conveyed  subject  to  and  Kendrick,  107  N.  Y.  104.     In  New  York 

charged  with  the  payment  of  the  notes ;  it  is  held  that  an  acknowledgment  to  a 

that  they  formed  part  of  the  consideration,  third  person,  with  the  inteiUian  that  it 

and  that  the  grantees  assumed  and  agreed  shall  be  emnmunicated  to  the  creditor,  is 

to  pay  the  same.     In  afi  action  upon  the  sufficient,  De  Freest  v.  Warner,  98  N.  Y. 

notes,  where  the  statute  was  pleaded  as  a  217,  and  there  is  dicta  in  many  cases  to 

bar,  it  was  held  that  the  acknowledgment  the  same  effect.     Bachman  ».  Roller.  9 

in  the  de^  must  have  been  intended  to  be  Baxt.  (Tenn.)  409.     But  it  will  be  seen 

communicated  to  and  to  inftuence  the  ac-  that    this    necessarily  involves  the  rule 

tion  of  the  holder  of  the  notes,  and,  as  the  stated  supra,  because  under  such  circnm- 

action  was  commenced  within  six  years  sUnces  the  debtor  makes  the  stranger  his 

after  such  acknowledgment,  that  it  was  agent,   for  the  purpose  of  renewing  the 

not  barred.  debt 

«  McKinney  9.  Snyder,  78  P«nn.  St.         *  Hyde  v.  Johnson,  8  Scott,  289;  Pott 

497^  V.  Clegg,  16  M.  k  W.  821;  Gibson  v,  Bag- 

«  Pinkerton  ».  Bailey.  8  Wend.  (N.  Y.)  hatt,  cited  in  Whippy  »,  Hillary,  6  C.  & 

600.     But  see  Cripps  v,  Davies,  12  M.  &  P.  209. 
W.  159. 
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lite  does  not  require  that  the  acknowledgment  should  be  made  in 
writing  and  signed  by  the  party  to  be  charged,  and  it  is  not  made  b}' 
the  debtor  in  person,  it  must  be  made  by  some  person  b}-  him  thereto 
legally  authorized.^  But,  under  the  statute  of  James,  it  was  held  that 
the  acknowledgment  might  be  made  either  by  the  defendant  in  person 
or  b3'  liis  agent,  and  power  to  acknowledge  might  be  implied.  Thus,  in 
one  case,*  where  an  agent  was  employed  to  pa}'  moncN'  for  work  done, 
and  the  workmen,  with  his  consent,  were  referred  to  him  for  payment,  ir 
was  held  that  an  acknowledgment  or  promise  made  by  him  was  suffi- 
cient to  remove  the  statute  bar ;  and  in  another  case,^  Lord  Ellen- 
borough  laj'S  down  the  general  rule,  that  if  a  man  refers  another  upon 
any  particular  business  to  a  third  person,  he  is  bound  by  what  this  third 
says  or  does  concerning  it,  as  much  as  if  that  had  been  said  or  done  by 
himself.  Under  this  rule  an  admission  by  a  wife,  who  was  accustomed 
to  conduct  the  business  of  her  husband,  was  held  sufficient  to  take  the 
case  out  of  the  statute  in  an  action  against  the  husband.^  And  where 
goods  were  supplied  to  a  wife  usually  living  apart  from  her  husband,  for 
her  own  use,  she  was  considered  to  be  her  husband's  agent  for  the  pur- 
pose of  making  an  acknowledgment.^  But  a  married  woman  cannot 
effectually  acknowledge  a  debt  contracted  dum  sola.^  Under  the  rule  as 
stated,  that  an  acknowledgment  or  promise,  in  order  to  take  a  debt  out 
of  the  statute,  must  be  made  to  the  creditor  or  his  agent,  it  follows  as  a 
matter  of  course  that  a  recognition  or  admission  of  a  debt,  in  a  paper 
or  document  not  intended  for  the  creditor,'  or  which,  if  he  is  a  party 
thereto,  was  never  delivered  to  him,*  cannot  have  the  effect  to  raise  a 
new  promise  to  pay  the  debt.  Thus,  the  entry  of  a  check  on  the  books 
of  the  drawer  as  unpaid  ;  *  the  insertion  of  a  debt  in  the  schedule  of  debts 
filed  and  sworn  to  in  insolvency  proceedings ; "  a  private  memorandum 
of  the  debt  in  a  book  of  the  defendants ; "  a  written  acknowledgment  of 
the  debt,  found  among  the  debtor's  papers  after  his  decease ; "  or  a  mort- 
gage duly  executed,  to  secure  the  payment  of  the  debt,  but  never  deliv- 
ered,"—  have  all  been  held  insufficient  to  renew  the  debt.  So,  too,  it 
is  held  that  a  debt  is  not  revived  by  a  clause  in  the  debtor's  will,  direct- 


^  Ringo  V.  Brooks,  anU, 

<  Burt  V.  Pahner,  5  £sp.  145. 

*  Williams  r.  Innes,  1  Camp.  864. 

t  Anderson  v,  Sanderson,  Holt  N.  P. 
591. 

•  Gregory  v,  Parker,  1  Camp.  894. 

•  Pittam  ».  Foster,  1  Bam,  ft  Cr.  248. 
^  Merriam  v.  Leonard,  6  Gush.  (Mass.) 

151. 

«  Allen  V,  Walton,  70  Mo.  188. 

*  Harmon  v.  Claiborne,  1  La.  An.  842. 
w  Hidden  v,   Cozzens,   2  R.   I.   401  ; 

Christy  v,  Fleraington,  10  Penn.  St.  129  ; 
Brown  v.  Bridge,  2  Miles  (Penn.),  424; 


Georgia  Ins.  Co.  v.  Endicott,  Tnnpy 
(U.  S.),  130  ;  Richardson  r.  Thomas,  13 
Gray  (Mass.),  381.  But  an  inventory  and 
affidavit  of  a  debt,  made  for  the  purpose  cf 
securing  a  discharge  from  the  debt  in  in- 
solvency, has  been  heI4  sufficient,  Bryan 
V.  Wilcox,  8  Cow.  (N.  Y.)  169  ;  as  in  such 
a  case  the  creditor  may  be  said  to  be  a 
party  to  the  proceedings. 

"  Edwards  v.  Culley,  4  H.  &  M.  878, 
Pollock,  C.  B. 

^  Allen  r.  Walton,  70  Mo.  188. 

^  Merriam  v.  Leonard,  6  Gush.  (Mass.) 
151. 
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ing  that  all  his  jt^st  debts  shall  be  paid/  nor  will  such  direction  stop 
the  running  of  the  statute.* 

In  all  the  cases  where  a  contrary  rule  is  adopted,  it  will  be  found 
that  the  question  arose,  and  was  decided  under  the  old  theory  that  the 
statute  raises  a  presumption  that  the  debt  has  been  paid,  and  that  the 
debtor  has  lost  the  evidence  thereof,  and  an  acknowledgment  rebuts 
this  presumption,  or  that  the  case  is  distinguishable  from  these,  and 
the  acknowledgment  or  promise  was  made  under  such  circumstances 
that  the  creditor  not  onlj*  had  a  right  to  rely  upon,  but  could  legall3' 
enforce  it ;  and  this  condition  exists  when  it  is  predicated  upon  a  new 
consideration,  or  the  circumstances  are  such  as  to  show  that  the  debtor 
intended  that  it  should  be  communicated  to  the  creditor,  or  that  it 
should  renew  the  debt ; '  and  this  intention  may  be  implied  from  the 
circumstances.  Thus,  where  a  dying  man  said  to  a  bystander  that  he 
owed  the  plaintiff  a  certain  sum  for  a  slave,  which  he  desired  to  have 
paid,^  it  was  held  a  sufficient  acknowledgment ;  and,  although  this  was 
held  at  a  time  when  the  old  theory'  prevailed,  it  is  equally  applicable 
under  the  new,  because  it  shows  an  intention  on  the  debtor's  part  to 
have  the  debt  kept  on  foot  In  a  late  case  before  the  General  Term  in 
New  York,^  the  defendant,  as  one  of  the  executors  of  the  testator  em- 
braced in  an  inventory  of  the  assets  of  the  estate,  made  and  verified  by 
him  in  the  usual  form,  certain  notes  given  by  him  to  the  testator  in  his 
lifetime,  and  upon  which  the  statute  had  run,  and  it  was  held  a  suffi- 
cient acknowledgment  in  writing  to  take  the  notes  out  of  the  statutes. 
Bradt,  J.,  in  delivering  the  opinion  of  the  court,  after  adopting  the 
rule  as  to  the  character  of  an  acknowledgment  required  to  take  a  debt 
out  of  the  statute,  as  held  in  the  courts  of  that  State,*  said  :  '<  It  seems 
to  be  impossible  reasonably  to  draw  any  other  Inference  from  the  state- 
ment of  them  (the  notes  in  suit)  as  assets,  when  he  had  it  in  his  power  to 
characterize  them  as  outlawed  and  valueless.  He  could,  at  least,  have 
assumed  that  attitude,  but  there  is  no  evidence  that  he  did  so.  .  .  . 

The  statement  of  the  notes  as  assets  is  in  itself  sufficient  to  take  them 

■ 

*  Smith  V.  Porter,  1  Binn.  (Penn.)  209;  estate  was  held  not  safficient  to  estop  the 
Agnew  V.  Fettennan,  4  Penn.  St.  56.  executor  from  setting  up  the  statute  to 

>  Rush  9.  Fales,  1  Phila.  (Penn.)  463.  defeat  the  same ;  and  we  are  inclined  to 

*  Jordain  r.  Hubbard,  26  Ala.  k.  s.  believe  that  this  is  the  better  rule,  as  such 
433;  Collett  v,  Frazier,  8  Jones  Eq.  (N.  C.)  an  act  can  har«11y  be  said  to  be  voluntary, 
86.  but  is  merely  done  in  the  performance  of 

*  Collett  V.  Frazier,  ante.  a  duty  required  and  imposed  by  law. 

»  Ross  V.  Ross,  6  Hun  (N.  Y.),  80  (1st         •  Winchell  v.  Hicks,  18   N.  Y.  660  ; 

dept).     Sse  also  Behrens  v.  Boutt^,  31  Masher  v.  Hubbard,  18  Johns.  (N.  Y.) 

Li.  An.  112,  where  a  similar  doctrine  was  610;    Frost  v,   Benough,    1   Bing.   266; 

held  as  to  a  debt  presented  against  the  es-  Bloodgood  v,  Bruen,  8  N.  Y.  868 ;  Turner 

tate,  and  which  the  executor  entered  as  a  ».  Martin,  4  Robt  (N.  Y.  S.  C.)  661  ; 

claim  against  the  estate  to  be  paid.    But  Loomis  v.  Decker,  1  Daly  (N.  Y.),  186  ; 

see  Bell's  Estate,  25  Penn.  St.  92,  where,  Com.  Mut  Ins.  Co.  v.  Brett,  44  BarU 

under  a  similar  state  of  facts,  the  uisertion  (N.  Y.)  489  ;  McNamee  v,  Tenney,  41  id. 

of  his  own  note  in  the  inventory  of  the  506. 
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out  of  the  Btatnte."  ^  In  a  Maine  case,^  the  defendant,  who  was  treas- 
urer of  the  plaintiff  corporation,  as  such  made  charges  against  himself 
in  the  corporation  books  for  interest  on  a  note  given  b}-  him  to  the 
corporation,  and  it  was  held  such  an  acknowledgment  of  the  note  as 
removed  the  statutory  bar.*  There  is  also  a  class  where,  although  the 
acknowledgment  or  promise  was  not  made  directly  to  the  creditor  or 
his  agent,  yet  being  made  for  the  purpose  of  deriving,  and  having 
derived,  an  advantage  therefrom,  it  is,  in  effect,  held  that  he  is  estopped 
from  setting  up  the  statute,  upon  the  ground  that  he  cannot  be  allowed 
to  take  the  benefit  of  the  acknowledgment  and  then  repudiate  its 
obligation.  That  is,  where  a  debtor  under  such  (drcumstances  derives 
an  advantage  from  the  acknowledgment,  he  is  treated  as  having  in- 
tended that  it  should  be  accepted  as  such,  and  confided  in  by  the 
creditor.^  In  the  case  last  cited,  in  which  this  question  is  carefully 
and  ably  considered,  it  was  held  that  where  a  maker  of  a  note,  in  a 
deposition  made  by  him  in  a  case  to  which  the  payee  of  the  note  was 
not  a  party,  swore  that  the  note  was  an  outstanding  obligation  against 
him,  for  the  purpose  of  getting  credit  for  the  note  as  to  be  paid  by  him, 
and  upon  which  he  did  obtain  such  credit,  the  acknowledgment  was 
such  that  the  creditor  could  avail  himself  of  in  answer  to  a  plea  of  the 
statute,  set  up  to  defeat  an  action  upon  the  note.  The  court  said : 
'^  The  next  and  only  remaining  ground  of  error  is,  that  the  plaintiff, 
not  being  a  party  to  the  suit  in  which  the  deposition  was  taken,  the 
statements  therein  cannot  be  construed  as  admissions  or  acknowledg- 
ments made  to  him,  and  that  no  promise  of  payment  can  be  implied 
from  an  acknowledgment  of  a  debt  so  as  to  take  it  out  of  the  operation 
of  the  act  of  limitations,  unless  such  acknowledgment  be  made  to  the 
creditor  to  whom  the  debt  is  owing,  or  to  some  person  representing 
him  by  authority."  The  court  referred  to  Joynes  on  Limitations,  120, 
where  it  is  stated  that  the  acknowledgment  is  sufiScient  if  made  to  a 
third  person,  and  proceed :  *'  Since  the  publication  in  1844  of  this 
excellent  treatise  on  limitations,  there  have  been  numerous  decisions, 
both  in  England  and  the  United  States,  adverse  to  the  views  expressed 
by  the  distinguished  author ;  and  it  is  said  in  a  recent  work  of  merit, 
that,  according  to  the  very  decided  weight  of  the  latest  decisions  in  this 

1  Bryan  v.  Wilcox,  ante.  In  Stuart  •  Bnt  quoere,  can  such  an  acknowledg- 
V.  Foster,  18  Abb.  Pr.  (N.  Y.)  305,  ment  be  reganled  as  sufficient  under  the 
Jambs,  J.,  said  ;  "The  code  does  not  statute  in  Maine,  which  provides  that  no 
define  what  the  writing  shall  be ;  it  merely  acknowledgment,  &c,  shall  be  sufficient, 
requires  the  acknowledgment  or  promise  to  unless  such  acknowledgment  or  promise  be 
be  m  writing,  signed  by  the  party  charged,  an  express  one,  and  made  or  contained  in 
and,  for  aught  I  can  see,  it  can  as  effectually  some  writing,  signed  by  the  party  charge- 
be  made  in  a  general  assignment  for  the  able  thereby  t 

benefit  of  creditors  as  in  any  other  instm-         4  Duguid  v,  Scholfield,  82  Gratt.  (Va.) 

ment."  808. 

>  Blue  Hill  Academy  v.  Ellis,  82  Me. 
200. 
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country,  a  promise  to  paj*  a  debt,  made  to  a  person  not  legally  or 
equitably  iuteresled  in  the  same,  and  who  does  not  pretend  to  have  had 
any  authority  from  the  creditor  to  call  upon  the  creditor  in  relation  to 
the  debt,  will  not  avoid  thf  bar  of  the  statute."  ^  The  court,  fully 
admitting  and  sustaining  the  doctrine  that  an  acknowledgment  or 
promise  made  to  a  stranger  is  inoperative,  distinguishes  the  case  in 
hand  on  the  ground  that  the  de|x>sition  was  made  to  establish  the 
vulidity  of  the  debt,  and  gain  him  credit  for  it,  and  ''  he  must  therefore 
be  understood  to  have  intended  that  his  acknowledgment  of  the  debt, 
under  the  attending  circumstances,  should  be  accepted  as  such,  and 
confided  in  and  acted  upon  by  the  creditor  to  whom  the  debt  was  due. 
He  cannot  be  allowed  to  take  the  benefit  of  the  acknowledgment  and 
then  repudiate  its  obligation."  With  the  exceptions  named,  it  is  now 
generally  held  that  a  debt  cannot  be  revived  through  the  instrumen- 
tality of  casual  conversation  with  persons  neither  legally  nor  equitably 
interested  m  the  debt. 

Sec.  80.  Offer  to  arbitrate,  Recital  in  Deeds,  fto. — Under  the 
old  rule,  that  a  naked  admission  that  a  debt  existed  would  remove  the 
statute  bar,  although  the  words  and  acts  of  the  parties  repelled  the  in- 
ference of  a  promise  to  pay,  an  offer  or  agreement  to  refer  or  arbitrate 
claims  barred  by  the  statute  was  held  sufficient ; '  but  under  the  rule 
now  existing,  that  an  acknowledgment  must  be  such  that  a  promise  to 
pay  can  be  implied,  such  an  agreement  of  itself  would  be  insufficient* 
So,  too,  under  the  old  rule,  a  recital  in  a  deed  to  which  the  creditor 
was  not  a  party <.  of  a  debt  barred  by  the  statute,  was  held  sufficient  to 
revive  the  debt ;  ^  but  the  question  as  to  whether  such  a  recital  would 
now  be  deemed  sufficient  is  dependent  upon  the  circumstance  whether 
it  is  made  under  such  circumstances  that  the  creditor  can  rely  upon  it 
as  a  promise  to  pay  the  debt  in  question,  and  ma}^  set  it  up  in  reply 
to  a  plea  of  the  statute.  In  a  Virginia  case,'  referred  to  elsewhere  in 
this  work,  this  question  is  carefully  considered ;  and  the  court,  after  a 
careful  review  of  the  cases,  and  the  principles  upon  which  this  branch 
of  the  law  rests,  says :  "  The  diversity  in  the  earlier  and  later  cases  is 
attributable  for  the  most  part  to  the  different  and  somewhat  antagonistic 
theories  entertained  at  different  periods  concerning  the  design  and 
policy  of  the  statute.  Under  the  leadership  of  Lord  Mansfield,  it 
was  for  a  long  time  considered,  and  held,  that  under  the  statute  lapse 
of  time  raises  a  mere  presumption  of  satisfaction,  which,  like,  other 


1  Kingo  V.  Brooks,  26  Ark.  640  ;  Gil- 
lingham  v.  Gillinghjim,  17  Penn.  St.  302  ; 
Morehead  v.  Wriston,  73  N.  C.  898;  Wach- 
f  er  V,  Albee,  80  111.  47 ;  Kialer  v.  Sanders, 
40  Ind.  78  :  Sibert  i-.  Wilder,  16  Kan. 
176,  22  Am.  Rep.  280  ;  Fletcher  v.  Updike, 
8  Hun  (X.  Y.),  850;  Cape  Girardeau 
County  V.  Harbison,  68  Mo.  90 ;  Trous- 
dale V,  Andersoni  9  Bash»  276. 


«  Conkling  v,  Thackston,  C.  &  N.  98  ; 
Barney  v.  Smith,  4  H.  &  J.  (Md.)  496. 

»  Shaw  V.  Newell,  1  R.  I.  488  ;  Russell 
17.  Gass,  Mart.  &  Y.  (Tenn.)  353. 

*  Mountstephen  v,  Brooke,  8  B.  & 
Aid.  141  ;  Clark  v.  Hougham,  2  B.  &  C. 
149;  Kingr.  Riddle,  7  Cranch  (U.  S.),  168. 

»  Duguid  r.  Scholfield,  82  Gratt  (Va.) 
803,  85  Am.  Rep.  417,  n. 
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presumptions,  might  be  repelled;  and  hence  that  a  new  promise  of 
th^  debtor,  whether  express  or  implied,  was  only  evidence  of  the 
pre-existing  debt,  and  gave  no  new  cause  of  action.  Subsequently 
this  theory  was  overturned,  aud  succeeded  by  a  course  of  decisions, 
initiated  and  fostered  by  Ghikf  Justice  Best,  which  regarded  and 
consti'ued  the  statute  as  one  of  repose,  and  a  new  promise  as  a  new 
contract,  and  actionable  as  such.  This  view  is  now  generally  adopted.^ 
It  would  seem  to  follow  logically  that  the  promise,  to  be  sufficient  to 
take  a  case  out  of  the  statute,  should  be  made  directly  or  immediately 
to  the  creditor,  or  at  least  for  his  benefit,  so  that  he  may  be  able  to 
maintain  an  action  upon  it.  It  is  said  that  the  declaration  or  admission 
to  a  third  person  Is  deemed  insufficient,  not  so  much  because  the 
acknowledgment  is  made  to  a  stranger,  as  because  there  is  no  sufficient 
evidence  of  an  intention  to  promise." '  In  this  view  of  the  law,  which 
is  the  only  view  that  is  consistent  with  the  present  theory,  which 
requires  an  acknowledgment  to  be  of  such  a  character  that  a  new 
promise  to  pay  the  debt  may  be  implied  therefrom,  sufficient  to  enable 
the  creditor  to  set  it  up  as  a  reply  to  the  statute  as  a  new  ground  of 
action,  it  follows  that  in  order  to  make  the  recital  of  a  debt  due  to  a 
person  not  a  paity  thereto,  in  a  deed  or  other  instrument,  sufficient  to 
remove  the  statute  bar,  it  must  be  made  under  sifch  circumstances  and 
for  such  a  purpose  as  to  clearly  indicate  that  the  debtor  intended  that 
such  recital  should  be  confided  in  and  relied  upon  by  the  creditor  as  an 
acknowledgment  of  the  existence  of  the  debt,  and  his  intention  to  pay 
the  same, '  and  also  in  such  a  manner  and  under  such  circumstances 
that  he  can  rely  upon  it  as  a  distinct  ground  of  action  to  rebut  a  plea 
of  the  statute.  Thus,  it  has  been  held  in  Iowa  that  if  a  mortgagor,  in 
a  subsequent  mortgage,  or  in  a  deed  of  the  same  premises*,  should  refer 
to  a  prior  mortgage,  which  is  barred  by  the  statute  as  unpaid,  and  a 
lien  upon  the  premises,  to  which  the  deed  or  second  mortgage  is 
subject,  it  is  a  sufficient  acknowledgment  to  take  the  prior  mortgage 
out  of  the  statute  both  as  to  the  mortgagor  and  the  mortgagee ;  ^  and 
the  same  rule  would  apply  to  any  instrument  in  which  the  debt  is 
recited  under  such  circumstances  aud  in  such  language  as  to  evince  an 
intention  on  the  debtor's  part  to  keep  the  debt  on  foot,  and  to  give  the 
creditor  the  right  to  rely  and  act  upon  such  recital.  As  if  A.,  being 
indebted  to  B.,  enters  into  a  written  contract  with  C,  by  the  terms  of 
which  C.  agrees  to  pay  A.'s  debt  to  B.,  this  would  be  a  sufficient 
acknowledgment  to  create  a  new  promise.  That  the  recital  of  such  a 
mortgage  debt,  in  a  subsequent  mortgage  before  the  statute  has  run 
thereon,  does  not  operate  as  an  acknowledgment  in  writing,  as  is 
required  by  the  statute  to  keep  the  debt  on  foot  for  another  statutory 

1  Sibert  v.  Wilder,  16  Ran.  176,  22         'See  Dagnid  v.  Scholfield,  arUe, 
Am.  Rep.  280.  *  Palmer  v.  Butler,  36  Iowa,  576. 

s  1  Smith's  Leading  Cases,  Part  11. 
morg.  page  976. 


248  STATUTES  OF  UHTTATIOK.  [CHAP.  YIt 

period,  has  been  held  in  the  English  courts ;  and  this  would  seem  to  be 
the  trae  rule. 

Thus,  in  an  English  case^^ under  the  statute  8  &4  Wm.  lY.,  requiring 
an  acknowledgment  or  promise  to  be  in  writing,  an  action  of  covenant 
was  brought  on  an  indenture  of  mortgage  of  certain  houses  executed  in 
1824  by  the  defendant  in  favor  of  the  de&ndant's  testator ;  the  plaintifT, 
in  order  to  take  the  case  out  of  the  statute,  gave  in  evidence  a  deed 
executed  by  the  defendant  within  twenty  years,  but  to  which  neither 
tbe  plaintitf  nor  his  testator  was  a  party.  The  deed,  after  reciting  that 
tiie  defendant  had  executed  a  mortgage  upon  the  property  conveyed 
thereby  to  the  plaintiff's  testator,  for  securing  to  him  the  sum  of  £320 
and  interest,  stated  that  he  conveyed  that  and  other  property  to  trus- 
tees, on  trust  to  sell,  and  out  of  the  proceeds  of  the  sale  to  pay  off  all 
the  mortgages  and  other  incumbrances  affecting  the  property,  and  then 
to  paj'  the  creditors.  The  court  held  that  this  was  not  a  sufficient 
acknowledgment  in  writing  of  tbe  debt  in  question  to  take  it  out  of  the 
operation  of  the  statute.  The  true  amount  of  the  mortgage  in  suit 
was  £400 ;  but  it  was  satisfactorily  proved  that  the  mortgage  recited  in 
the  deed  was  intended  as  the  one  in  suit,  and  that  the  amount  was 
stated  at  £320  by  mistake.  In  passing  upon  the  effect  of  this  recital, 
RoLFE,  B.,  said :  ^^  Giving  to  the  recital  its  fullest  import,  we  can  only 
understand  it  as  a  statement  made  by  the  defendant  in  January,  1829, 
that  he  had  in  June,  1824,  conveyed  the  houses  in  question  by  way  of 
mortgage  to  the  plaintiff's  testator,  to  secure  £400,  then  due  to  him 
from  the  defendant,  and  that  the  mortgage  still  remained  vested  in  the 
mortgagee.  The  recital  would  be  quite  true  even  though  the  mort- 
gagee should  have  been  in  possession  of  the  property,  and  should,  out 
of  the  rents  and  profits,  have  fully  satisfied  himself  his  debt  and  in- 
terest. The  trust  to  pay  in  the  first  instance  all  mortgages,  charges,  &c., 
amounts  to  nothing :  it  is  no  more  than  the  trustees  would  have  been 
obliged  to  do  if  no  such  trusts  had  ever  been  expressed,  and,  from 
the  generality  of  its  language,  it  evidently  is  a  clause  introduced  by 
the  conveyancer,  without  reference  to  the  existence  of  any  particular 
mortgage-deed.*'  In  a  later  case,*  where  a  deed  conveying  the  equity 
of  redemption  of  certain  lands  contained  a  recital  of  a  previous  mort- 
gage thereon,  and  stated  that  both  the  sum  of  £1,200  and  £300,  which 
the  mortgftije  was  given  to  secure,  remained  unpaid,  **  all  interest  for 
the  same  having  been  paid,"  up  to  the  date  of  the  deed,  and  the  assignee 
of  the  equity  covenanted  to  pay  the  mortgage,  and  it  was  proved  that 
the*  assignee  of  the  equity  had  paid  the  interest  thereon  regularly  ever 
since,  it  was  held  a  sufficient  acknowledgment  of  the  debt  to  keep  it 
on  foot  for  a  period  of  twenty  years  from  the  date  of  the^deed. 

Sec.  81.    When  Acknowledgment  most  be  made.  —  In  some  of  the 
cases  a  distinction  is  made  between  the  recognition  of  a  debt  before 

1  Howcutt  V.  Bonser,  3  Exch.  499.  *  Forsythe  v.  Briatowe,  8  Exch.  721. 
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the  statute  has  run  upon  it,  and  one  upon  which  the  statute  has  already 
run ;  ^  but  the  rule  generally  adopted,  and  the  only  tenable  one,  is,  that 
it  is  immaterial  whether  the  acknowledgment  precedes  or  follows  the 
bar,^  as  in  all  cases  it  is  only  necessary  to  establish  the  continued  ex- 
istence of  the  debt  at  the  time  when  the  action  was  brought.  For- 
merly it  was  held  that  the  recognition  of  a  debt,  even  atler  action 
brought,  was  sufficient  to  remove  the  statute  bar ;  *  but  under  the  theory 
that  an  action  upon  such  a  claim  can  only  be  brought  where  an  implied 
promise  can  be  raised,  it  follows  as  a  matter  of  course  that  the  acknowl- 
edgment or  promise  must  have  been  made  before  the  action  was 
brought* 

The  distinction  between  the  acknowledgment  of  a  debt  before  and 
one  after  the  statute  has  run  consists  merely  in  its  effect  upon  the  debt 
and  the  remedy.  An  acknowledgment  or  promise  made  before  the 
statute  has  run  vitalizes  the  old  debt  for  anoUier  statutory  period  dating 
Arom  the  time  of  the  acknowledgment  or  promise,  while  an  acknowl- 
edgment made  after  the  statute  has  run  gives  a  new  cause  of  action,  for 
which  the  old  debt  is  a  consideration.*  The  plaintiff  may,  in  the  latter 
case,  but  not  in  the  former,  declare  upon  the  new  promise ;  ^  but  the 
practice  in  most  of  the  States  is  to  declare  upon  the  old  debt,  and,  when 
the  statute  is  pleaded,  to  reply  the  new  promise,  and  the  issue  is  then 
upon  the  plea  and  the  replication,  the  replication  to  that  extent  being 
treated  as  a  declaration  upon  the  new  promise ;  and  in  most  of  the 
States  this  is  held  to  be  the  only  proper  remedy,  and  is  certainly  the 
safest.''  And  it  makes  no  difference  in  this  respect  that  the  promise  is 
conditionaL^    If  the  debtor  does  not  perform  the  conditions  agreed  to 

1  Bowdre  v.  Hampton,  6  Rich.  (S.  G.)  ^  Lord  v.  Shaler,  8  Conn.  181 ;  Dean  v. 

208  ;^Deloach  v.  Turner,  7  id.  148 ;  Young  Hewitt,  6  Wend.  (N.  Y.)  257  ;  Pinkerton 

v.  Monpoey,  2  Bailey  (S.  C),  278.  v.  Bailey,  8  id.  600 ;  Ixring  v.  Yeitch,  8 

s^'Ayers  v.  Bichaids,  12  111.  146  ;  Lit-  M.  &  W.  90. 

tie  V,  Blunt,  16  Pick.  (Mass.)  859  ;  Austin  ^  In  Irving  v.  Yeitch,  ante,  this  ques- 

V.   Bostwick,   9  Conn.   496  ;  Carlton  v,  tion  was  fully  discussed,  and  decided  ac- 

Ludlow  Woollen  Mill,  27  Yt.  496  ;  Bowen  cording  to  the  statement  in  the  text.    In 

V.  Miller,  8  Clark  (Penn.),  826;  McWil-  that  case  the  defendant  was  indebted  to 

liams*s  Estate,  id.  821 ;  Steel  v.  Steel,  12  the  plaintiffs  in  a  balance  of  £2,245,  for 

Penn.  St.  64  ;  Yaw  v.  Kerr,  47  id.  838  ;  which  they  held  his  overdue  promissory 

Agnew  V.  Fetterman,  4  id.  56  ;  Forney  v.  note.    In  1827,  the  plaintiff  and  defendant 

Benedict,  5  id.  225.  agreed  that  the  defefadant  should  pay  the 

'  Danforth  v.  Culrer,  11  Johns.  (N.  Y.)  balance  as  follows  :  £245  in  cash,  and  the 

146.  remainder  by  annual  payments  of  £800 

^  In  Bateman  v.  Pindar,  8  Q.  B.  574,  a  year  out  of  his  salary  as  a  consul  abroad, 
a  part  payment  made  after  the  action  was  and  by  the  proceeds  of  certain  wines  con- 
brought  was  held  inoperatire  to  remoye  signed  by  him  to  India ;  and  that  the 
the  statute  bar  ;  and  this  doctrine  is  a  plaintiff  should  hold  his  promissory  note  as 
necessary  sequence  of  the  theory  that  an  a  security  for  the  payment  of  the  account 
acknowledgment  or  new  promise  creates  a  The  £245  was  paid,  and  the  £300  was 
new  cause  of  action.  also  duly  paid  in  1828  and  1829,  but  the 

*  Carr  v,  Robinson,  8  Bush  (Ry.),  269.  defendant  made  default  in  payment  of  it 

•  I^onsdale  v.  Brown,  4  Wash.  (U.  S.)  in  September,  1830.  It  was  held  that  the 
149  ;  .Little  v.  Blunt,  9  Pick.  (Mass.)  488.  plaintiffs  were  entitled,  at  any  time  within 
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by  him,  the  creditx>r  is  remitted  to  bis  original  remedy  and  to  a  plea  of 

six  years  from  September,  1880,  to  sne  the  for  the  defendant  to  plead  the  whole  stat- 

defendant  on  the  promissory  note,  or  for  nte,  and  set  it  forth  ;  and  the  plaintiff,  if 

the  balance  remaining  due,  on  a  count  he  relied  upon  the  new  promise,  specially 

upon  an  account  stated.     It  was  contended  replied  to  it     According  to  the  modem 

by  the  defendant,   among  other  things,  mode  of  pleading,  the  phdntitf  takes  issua 

uiK>n  the  authority  of  Tanner  v.  Smart,  on  a  general  plea  of  the  statute,  and  gives 

6  B.  &  C«  603,  and  Haydon  v.  Williams,  the  matter  in   evidence,  and  it    is   not 

7  Bing.  163,  that,  as  the  plaintiff  sought  pleaded  to  by  a  replication  :  but  the  ques- 
to  repel  the  statute  by  a  conditional  prom-  tion .  arose  very  early,  whether  or  not, 
ise,  he  should  have  declared  on  the  new  where  upon  the  face  of  the  declaration  tlie 
promise.  But  the  court  in  effect  held  contract  appeared  to  be  out  of  time,  the 
that,  unless  at  the  time  when  the  new  defendant  might  demur ;  and  the  court 
agreemeut  was  entered  into,  it  was  under-  decided  he  could  not.  The  principle  upon 
stood  and  intended  by  the  parties  to  be  a  which  they  decided  that  an  acknowledg- 
substitute  for  the  old  debt,  its  only  effect  ment  of  the  debt  gave  the  party  a  new 
was  to  keep  the  old  debt  on  foot,  the  new  right  was,  that  where  a  man  was  indebted 
promise  being  merely  collateral  thereto,  to  another  for  an  originally  good  consider- 
Lord  Abinger,  C.  B.,  in  passing  upon  ation,  and  the  statute  of  limitations  barred 
this  question,  said  :  "  The  question  is,  the  remedy  when  six  years  had  elapsed, 
whether  or  no  when  a  party  has  a  debt  for  yet  if  there  was  a  good  consideration  for  a 
which  he  has  a  right  to  bring  an  action  on  new  promise  in  faro  conscientite,  —  an  eqni- 
account  of  such  re-engagement  as  is  proved  table  and  conscientious  consideration,  that 
here,  when  that  engagement  is  broken  by  made  the  promise  binding  ;  the  result  of 
the  party  who  makes  it,  that  breach  re-  which  might  have  been,  as  I  said  before, 
mits  the  creditor  to  his  original  right  to  to  oblige  the  plaintiff  to  declare  upon  the 
sue  in  the  same  way  as  he  originally  might  new  promise  ;  but  the  court  held  that  was 
have  sued.  If  that  had  been  an  original  not  necessary.  I  will  now  refer  to  a  more 
question  in  this  case,  if  there  had  been  no  modem  case,  which  came  before  the  court 
current  of  authorities  on  the  subject,  and  on  a  writ  of  error,  Gould  v.  Johnson, 
the  case  had  been  res  tjUegra,  it  might  2  Ld.  Baym.  838  :  that  was  an  action  upon 
have  been  a  good  ground  for  discussion  abillofexchange,  whereupon  the  face  of  it 
whether  the  statute  had  barred  the  rem-  the  time  had  elapsed  some  years,  and  there 
edy  on  the  original  promise  ;  if  so,  then  was  a  promise  stated  to  have  been  made 
this  action  ought  to  have  been  on  the  new  in  writing  several  years  before  ;  and  upon 
promise.  But  I  think  that  has  been  set-  the  writ  of  error  the  objection  was  taken 
tied,  and  soon  after  the  statute  passed  ;  that  the  count  could  not  be  maintained  : 
and  if  anybody  will  take  the  trouble  to  but  the  answer  was,  that  it  was  not  neces- 
look  at  Sir  William  Jones's  Reports,  and  sary  for  the  party  suing  to  set  forth  any- 
to  the  Modem  Reports,  and  other  reports  thing  but  the  original  right  of  action  as  it 
which  were  published  about  the  time  of  stood  ;  and  two  reasons  were  given  by  the 
Charles  II .,  and  in  the  reign  of  William  III.,  judges:  one  was,  that  the  other  party  might 
he  will  find  that  very  point  discussed  and  reply  that  the  writ  was  issued  so  as  to 
settled,  —  whether  rightly  or  wrongly  we  keep  the  cause  of  action  alive,  and  within 
are  not  now  about  to  inquire,  —  that  the  the  six  years ;  and  the  other  was,  that  ha 
party  is  remitted  to  his  original  form  of  might  reply  generally.  There  is  also  a 
declaration.  The  first  case  which  arose  on  case  of  Leaper  i;.  Tatton,  16  East,  420,  in 
the  statute  of  limitations  was  in  the  Court  which  this  very  question  arose  in  the 
of  Chancery ;  it  was  more  common  in  those  Court  of  Ring's  Bench.  That  was  as- 
days  for  matters  of  account  to  be  taken  sumpsit  on  a  bill  of  exchange,  and  also 
there,  and  the  Chancellor  was  in  the  habit  upon  an  account  stated  ;  the  bill  was  pay- 
of  referring  to  the  judges  of  the  common-  able  above  six  years  before  the  action  was 
law  courts  as  to  what  was  their  constrac-  brought ;  it  was  contended  at  the  trial  that 
tion  of  the  statute ;  but  it  was  the  practice  the  promise  to  pay  within  the  six  years 
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the  statute  thereto,  and  he  must  reply  the  new  promise ;  and  if,  upon  the 

took  it  out  of  the  statute.     Lord  Ellkn-  money.    The  court  held,  that  though  on  a 

BOROUGH  having  directed  a  verdict  to  be  mere  loan  of  money  the  time  of  limitation 

found  for  the  plaintiff,  a  motion  was  after-  might  commence  from  the  date  of  the  loan, 

wards  made,  and  that  very  objection  was  yet  where  the  money  was  lent  on  a  special 

taken,  that  the  declaration  ought  to  have  contract  for  repayment,  it  was  the  time  of 

been  upon  the  new  promise.   Lord  Ellen-  the  repayment  that  ought  to  fix  the  period 

BOUOUGH  had  a  very  considerable  knowl-  of  the  limitation.    So  I  say  here,  the  right 

edge  of  the  forms  of  pleading ;  and  his  an-  of  action  only  accraed  from  the  time  the 

8wer  was,  that  if  this  was  the  right  form  contract  made  in  1S27  was  broken  by  the 

of  declaration  that  was  insisted  upon,  it  defendant;    and  that  being  within   the 

was  enough  to  say  it  had  never  been  in  six  years,   the  plaintiffs  are  entitled  to 

use,  but  that  it  was  the  common  practice  sue ;  but  if  any  doubt  could  exist,  —  I 

to  declare  on  the  original  contract.     It  is  own  none  exists  in  my  mind,  —  the  ac- 

said,  however,  that  this  doctrine  does  not  count  stated  is  the  same  in  principle  as 

apply  to  this  count  on  an  account  stated,  goods  sold  and  delivered ;    but   if  that 

I  see  no  reason  for  that ;   the  account  fails,  what  shall  be  said  of  the  promissory 

stated  is  nothing  more  than  the  admission  notes  ?    It  is  expressly  a  part  of  the  bar- 

of  a  balance  due  from  one  party  to  another ;  gain  that  the  promissory  notes  shall  stand 

and  that  balance  being  due,  there  is  a  debt;  as  a  security  for  the  performance  of  the 

and  when  a  man  is  indebted,  there  is  al-  contract,  —  for  the  payment  of  the  money 

ways  a  good  consideration  for  his  promise,  agreed  upon  to  be  paid  by  instalments.   Is 

The  very  statement  of  the  account,  and  that  part  of  the  contract  inoperative  and 

admission  of  the  balance,  implies  a  promise  ineffective,  and  to  go  for  nothing  ?    What 

in  law  to  pay  it     If  at  the  time  that  is  is  the  meaning  of  it,  but  that  the  plaintiffs 

done  another  engagement  is  made,  which  shall  be  at  liberty  to  sue  on  the  notes,  if 

binds  the  party  to  pay  the  difference  in  a  the  defendant  does  not  comply  with  the 

certain  course  of  payment,  which  prevents  contract  I    Can  they  sue  on  the  promis- 

the  party  from  bringing  the  action  until  a  sory  notes  in  the  mean  time  ?    Certainly 

certain  period  has  elapsed,  what  is  the  not ;  but  they  might  have  brought  their 

result  ?    Why,  if  the  debtor  does  not  per-  action  the  very  day  after  the  defendant 

form  that  engagement,  the  creditor  is  re-  failed  to  perform  the  contract,  by  paying 

mitted  to  his  original  right ;  and  we  ought  the  instalment  of  £300  a  year  ;  that  was 

to  presume  a  promise  to  pay  at  the  time  within  the  six  years  from  the  time  the 

because  the  defendant  is  indebted,  which  action  is  brought,  and  that  is  to  be  taken 

forms  a  good  consideration  for  the  promise;  as  the  time  when  the  action  accrued.     On 

but  the  promise  could  not  exist  during  the  these  ground^  it  seems  clear  to  me  that 

running  of  the  conditional  contract,  be-  the  payment  of  the  instalment  under  the 

cause  it  was  an  open  contract,  and  he  was  contract  having  failed,  and  a  breach  having 

capable  of  performing  it.     Therefore,   I  taken  place  in  the  performance  of  it,  thia 

see  no  difficulty  at  all  in  supporting  the  remitted  the  plaintiffs  to  their  original 

plaintiff's  right  to  sue  upon  the  original  right  to  bring  an  action,  either  on  the  ac- 

contract,  the  moment  the  new  contract  count  stated  or  upon  the  promissory  notes, 

was  broken  by  the  non-payment  of  the  at  the  time  when  the  breach  was  com- 

instalment  due  in  the  year  1830.    This  mitted." 

doctrine  is  also  held  in  other  cases,  as  well  Parke,  6.,  said  :  *'  I  am  of  the  same 

as  in  relation  to  bills  of  exchange.     One  is  opinion  in  this  case,  that  the  rule  should 

the  case  of  Wittersheim  v.  The  Countess  be  discharged,  on  the  third  ground  upon 

Dowager  of  Carlisle,  1  H.  Bl.  631,  where  which  the  case  was  sought  to  be  taken  out 

it  appeared  that  the  plaintiff  had  taken  a  of  the  statute  of  limitations  :  that  ground 

bill  of  exchange  as  a  security  for  money  to  is,  that  there  was  an  agreement  between 

be  paid  in  a  certain  time,  and  he  did  not  the  parties  in  the  year  1827  which  consti- 

bring  his  action  until  after  the  six  years  tuted  a  new  and  binding  agreement  be- 

had  elapsed  from  the  time  he  lent  the  tween  them  diatinct  from  ^e  original  debt; 
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plaintiff's  part,  there  is  no  fault  as  to  the  failure  of  the  oonditionsi  the  new 

and  the  doubt  I  hare  had  daring  the  be  sufficient.    On  looking  to  the  terms  of 

course  of  the  axgament  was,  only  whether  the  agreement,  it  appears  to  me  that  it 

or  not  it  was  necessary  to  declare  upon  amounts  to  an  agreement  on  the  part  of 

that  agreement,  or  whether  the  plaintiffs  the  defendant  to  pay  by  instalments,  and, 

could  recover  upon  either  count  of  this  provided  the   instalments   are  not  duly 

declaration.     Now  it  is  clear  to  my  mind,  paid,  to  pay  the  original  debt :  it  is,  there- 

that  unless  this  was  a  binding  and  valid  fore,  a  promise,  in  certain  events,  to  pay 

agreement  between  the  parties,  giving  the  the  original  debt  itself,  and  those  events 

plaintiffs  a  new  remedy  for  a  new  consider-  have  occuired  by  which  the  original  debt 

ation,  the  transaction  in  1827  would  not  has  become  payable,  because  the  instal- 

have  taken  the  case  out  of  the  statute  of  ments  have  not  been  duly  paid,  there  hav- 

limitations.     It  is  essential,  in  order  to  ing  been  a  non-payment  of  the  last  instal- 

take  the  case  out  of  the  statute  of  limita-  ment  in  September,  18S0 ;  therefore,  the 

tions,  that  there  should  be  a  new  and  conditional  promise  to  pay  the  ori^nal 

binding  agreement  between  the  parties,  debt  becomes  absolute,  and  the  defendant 

and  a  new  consideration  to  pay  the  debt  becomes  indebted  upon   the   promissory 

by  instalments,  and  upon  failure  in  pay-  notes ;  and  then,  I  take  it,  we  may  apply 

ment  of  those  instalments,  to   pay  the  to  this  case  the  principles  laid  down  by 

other  original  debt ;  and  although  Mr.  the  court  in  the  case  of  Stone  v.  ^Rogers, 

Kellt  succeeded  in  raising  a  doubt  in  my  2  M.  &  W.  443,  that  those  events  having 

mind  whether  there  was  any  fund  pro-  happened  which  have  made  the  defendant 

vided  by  means  of  the  assignment  of  the  a  simple  debtor  by  virtue   of   his  new 

consular   salary,    so   as  to   constitute    a  promise,  he  may  be  declared  against  as 

new  engagement,  though  I  have  a  doubt  being  indebted  upon  the  promissory  notes; 

whether  there  is  such  a  binding  engage-  and  it  is  upon  that  ground,  it  seems  to  me, 

ment,  1  have  no  doubt  whatever  that  there  that  the  counts  upon  the  promissory  notes 

was  a  sufiicieut  consideration  in  Cock's  may  be  sustained. 

accepting  the  bill  of  exchange  on  behalf  of  *'  With  respect  to  the  connt  upon  the 

the  defendant,  as  the  price  of  the  plain-  account  stated,  I  do  not  mean  to  intimate 

tiffs*  giving  time  upon  the  original  prom-  any  difference  of  opinion  with  my  Lord 

iasory  notes.    There  can  be,  I  conceive.  Chief  Baron  on  the  subject ;  but  I  must 

no  doubt  on  this  part  of  the  case  that  Mr.  own  I  feel  some  doubt  whether,  from  the 

Cock  having  become  liable  to   pay  the  peculiar  form  of  it,  there  has  been  that 

amount  of  his  acceptance,  in  consideration  species   of   accounting  which  the   count 

of  the  plaintiffs'  giving  time  to  Veitch  charges ;    and  therefore  I  would   rather 

upon  the  promissory  notes  until  any  fail-  found  my  judgment  upon  the  counts  on 

ure  should  take  place  in  the  pa3maent  of  the  promissory  notes,  because  I  am  quite 

the  salary,  that  is  a  new  and  binding  en-  satisfied  as  to  that  ground,  and  feel  some 

gagement  between  the  parties;  and  there  is*  doubt  upon  the  account  stated*     Feeling 

no  doubt  the  declaration  could  have  been  that  the  courts  have  not  intended  that 

so  framed  upon  the  new  agreement ;  and  there  should  be  any  difference  in  its  im- 

there  would  have  been  no  breach  of  that  port  from  the  old  account  stated,  and  that 

agreement  until  the  month  of  September,  being  apparently  an  account  stated  of  a 

1830,  when  the  first  failure  took  place  in  the  debt  then  due  and  payable  upon  the  notes, 

payment  of  the  consular  salary.    The  ques-  I  feel  some  little  doubt  upon  that ;  but  as 

tion  then  is,  whether  the  declaration  as  it  to  the  counts  on  the  promissory  notes,  I 

stands  at  present  is  not  sufficient,  and  think  there  is  abundant  evidence  of  a  prom- 

whether  the  case  cannot  be  taken  out  of  ise  to  pay  the  notes,  and  the  defendant 

the    statute,   upon   this    declaration,   by  is  a  simple  debtor  for  that  amount ;  and  I 

means  of  the  new  engagement ;  and,  after  do  not  understand  that  there  is  any  case 

having  entertained  some  doubt,  I  think  it  which  is  at  variance  with  that  conclusion. 

is  taken  out  of  the  statute,  and  the  count  The  two  cases  of  Tsnner  v.  Smart  and 

upon  the  promissoiy  note  may  in  this  case  Haydon  v.  Williams  were  cited  by  Mit 
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promise  becomes  an  absolute  one  upon  the  old  debt^    If  the  condition 

ToMUNBON  as  being  authorities  to  show  npoD  a  declaration  in  the  ordinaiy  form^ 
that  if  the  promise  was  conditional,  as  it  without  stating  any  conditional  promise, 
was  in  this  case,  it  ought  to  be  declared  One  of  these  cases  is  Thompson  v,  Osborne, 
upon  as  such ;  but  I  find  nothing  in  those  2  Stark.  N.  P.  0.  98,  id.  8,  and  another  is 
decisions  to  affect  my  opinion  upon  this  Davies  v.  Smith,  4  Esp.  86,  where  Lord 
part  of  the  case.  According  to  the  facts  Kenton  intimates  that,  in  order  to  pro- 
of this  case  the  conditions  have  been  per-  ceed  upon  such  a  promise,  -the  plaintiff 
formed,  so  that  the  debt  upon  the  promts-  must  prove  that  the  defendant  was  of 
sory  notes  is  absolute,  and  may  be  declared  ability,  and  may  then  recover  upon  a 
upon  in  the  ordinary  form.  declaration  stating  an  absolute  promise 
**  In  Tanner  v.  Smart,  6  6.  &  C.  609,  to  pay.  On  these  grounds  it  seems  to  me 
Lord  Tbnterden,  in  giving  judgment,  that  the  plaintiffs  are  entitled  to  recover, 
says  :  '  The  promise  proved  here  was,  "I'll  I  think  there  was  a  binding  engagement 
pay  as  soon  as  I  can,"  and  there  was  between  the  parties,  and  a  promise  on  the 
no  evidence  of  ability  to  pay,  so  as  to  part  of  the  defendant  for  a  new  considera- 
laise  that  which  in  its  terms  was  a  quali-  tion  in  the  event  of  the  instalments  not 
fied  promise,  into  one  that  was  absolute  being  paid.  That  promise  became  abso* 
and  unqualified.'  The  whole  of  that  de-  lute  in  the  month  of  September,  1830 ; 
cision  is  this,  that  when  a  man  acknowl-  that  is,  within  the  six  yean  that  would 
edges  a  debt,  and  makes  a  qualified  prom-  sustain  the  promise  in  the  declaration,  and 
ise  to  pay  it,  you  are  to  take  it  altogether,  that  we  must  take  as  being  a  promise  to 
—  you  are  not  to  consider  as  an  absolute  pay  according  to  the  tenor  and  effect  of 
promise  that  which  he  makes  only  on  a  the  notes." 

condition.  Then  the  plaintiff  cannot  re-  Au>er60N,  B.,  also  said  :  "  I  am  en- 
cover  against  him  unless  he  can  show  that  tirely  of  the  same  opinion.  It  seems  to 
the  condition  is  fulfiUed,  by  proving  the  me  that  there  was  a  contract  for  a  new 
defendant's  ability  to  pay  in  such  case ;  consideration  in  1827,  which  was  not  ful- 
there  is  nothing  which  intimates  that  he  filled  in  the  year  1880,  when  the  instal- 
may  not  declare  generally  on  the  snbse-  ments  ceased  to  be  paid ;  then  there  was 
quent  promise.  When  the  condition  is  nothing  more  remaining  of  the  contract 
fulfilled  the  defendant  becomes  simply  but  the  simple  duty  of  paying  the  promis- 
liable.  So,  in  the  case  of  Haydon  v.  sory  notes.  On  the  part  of  Mr.  Yeitch,  all 
Williams,  I  find  the  Court  of  Common  we  know  is,  that  there  has  been  an  agree- 
Pleas  expressly  guarding  against  their  ment,  and  he  had  nothing  more  to  do  than 
giving  an  opinion  that  the  plaintiff  could  to  perform  his  part  of  it,  which  was  to  pay 
not  have  recovered,  in  case  he  should  the  promissory  notes  then  in  existence; 
have  shown  that  the  defendant  was  liable  and  it  is  not  only  a  contract  within  the 
to  pay.  The  court  says :  *  The  promise  six  years,  but  a  contract  within  the  six 
here  is  guarded  with  a  condition;  .  .  .  years  properly  stated  upon  the  record, 
and  it  is  sufficient  to  say  there  is  no  pi-oof  Then  the  sUtute  of  limitations  is  no  an- 
of  the  defendant's  ability  so  as  to  satisfy  swer  to  a  breach  of  the  contract  so  pi-op- 
the  condition,  and  make  the  conditional  erly  stated  upon  the  record.  Upon  these 
promise  an  absolute  one.'  The  courts,  grounds  I  concur  entirely  in  the  judgment 
therefore,  do  not  mean  to  intimate  that,  of  the  court." 

the  condition  being  performed,  so  as  to  Gurnet,  B.,  in  concurrence,  said :  *'In 

make  the  promise  an  absolute  one,  the  1827,   the  defendant,  who  was  residing 

plaintiff  could  not  have  declared  in  the  abroad,  being  indebted  to  the  plaintiffs,  in 

ordinary  way.    There  are  cases  in  which  order  to  gain  time,  engageA  to  do  certain 

this  point  has  occurred,  in  which  the  things.    In  the  first  place,  he  engages  to 

plaintiff  has  been  permitted  to  recover  set  apart  a  portion  of  his  consular  salary ; 


1  Stone  V,  Rogers,  2  M.  &  W.  448  ;    Thompson  v.  Oaborne,  2  Starkie,   98 ; 
Davies  v.  Smith,  4  Esp.  86. 
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is  one  whidi  does  not  depend  npon  the  act  of  either  party,  as  if  there 
is  ^^  a  promise  to  pay  when  able/'  the  plaintiff  under  his  replication  is 
simplj  pat  to  his  proof  that  the  defendant  was,  at  the  time  of  action 
brought,  of  snflSdent  ability.^  Bat  if  the  condition  is  one  which  is  de- 
pendent upon  the  action  of  the  defendant,  as  if  he  promises  to  pay  a 
certain  sum  each  year,  for  a  certain  number  of  years,  it  is  only  incam- 
bent  upon  the  plaintiff  to  show  that  the  instalments  were  not  paid,  as 
agreed.* 

In  Ohio,  it  has  been  held  that  neither  an  acknowledgment,  new 
promise,  nor  part  payment  after  the  debt  is  barred  will  revive  it.* 
Whether  this  ruling  was  justified  by  the  language  of  the  statute  may- 
be doubted,  but  the  doctrine  is  supported  by  the  dicta  of  several  cases 
in  other  States;  but  the  rule  itself  seems  to  have  no  foundation  in 
principle,  and  is  contrary  to  the  actual  doctrine  of  all  the  authori- 
ties outside  of  that  State,  fh>m  the  time  when  these  statutes  were 
first  adopted  down  to  the  present  time.  Indeed^  it  has  been  doubted 
whether  an  acknowledgment  made  before  the  statute  has  run  upon  a 
debt  is  supported  by  a  suflScient  consideration  to  render  it  operative  to 
suspend  the  running  of  the  statute.^  But  this  doubt  was  only  short- 
lived, and  it  is  well  settled,  as  previously  stated,  that  a  promise  to 
pa}',  made  either  before  or  after  the  debt  is  barred,  will  suspend  or 
remove  the  statute  bar.*  The  new  promise  or  acknowledgment  must 
be  shown  to  have  been  made  upon  a  week-day,  as  in  all  those  States 
where  the  statute  renders  contracts  made  upon  the  Sabbath  void,  such 
an  acknowledgment  or  promise  made  upon  Sunday  would  be  wholly 
inoperative.* 

in  the  next  place,  be  apportions  the  pro-         ^  Lobd  Ksrtok,  in  DaTiea  v.  Smith, 
oeeds  of  certain  wines  then  in  India ;  and,  tmte, 
in  the  third  place,  Mr.  Gock  ia  to  giTe  his        '  Irving  v.  Vetteh,  anU, 
acceptance  for  £845.    The  plaintiffii  were         *  Hill  v.  Heniy,  17  Ohio^  9 
willing,  on  these  conditions,  to  abstain         *  Farley  v.  Kustenhader,  8  Penn.  St. 
from  exercising  their  ri^t  of  suing ;  bnt  418  ;  Case  v.  Cnshman,  1  id.  241 ;  Morgan 
they  stipnlate  that  in  case  of  his  foiUng  in  ».  Walton,  4  id.  821. 
these  conditions  they  shall  be  rsmitted  to         *  Haslebacker  v.  BecTes,  9  Penn.  St 
their  original  right    That  failure  did  take  258 ;  Forney  v.  Benedict,  5  id.  225  ;  Pat- 
place  three  years  after,  in  the  September  of  ton  v,  Haasenger,  89  id.  811 ;  Wetham's 
1880,  by  the  non-payment  of  the  third  in-  Estate,  6  Phila.  (Penn.)  161. 
Btalment  of  £800,  and  then  the  plaintifls         *  Haydock  v.  Tracy,  8  W.  &  S.  (Penn.) 
were  put  in  the  ssme  situation  as  they  607 ;  Ci^pp  v.  Hale,  112  Mass.  868.     Bnt 
were  on  the  1st  of  October,  1827.    It  fol-  in  Maryland,  an  acknowledgment  msde  on 
lows  npon  this  that  the  action  Is  brought  Sunday  is  sniBcient,  Thomas  r.   Hunter, 
in  due  time."  29  Md.  406  ;  and  in  Connecticut,  in  Beard- 
In  this  case,  it  will  be  oboenred  that  ley  «.  Hall,  86  Conn.  275,  while  the  gen- 
the  new  promise  was  made  before  the  stat-  eial  doctrine  that  an  acknowledgment  of  a 
nte  had  run ;  but  the  court,  in  treating  debt  made  on  Sunday  would  be  inopera- 
the  question,  plainly  intimate  that  there  tiTe  was  not  denied,  yet  it  was  held  that 
is  no  real  distinction  in  this  respect,  ex-  evidence  that  the  defendant  admitted  upon 
eept  that  the  party  may  or  may  not  At  his  Sunday  that  a  sum  of  money  by  him  pre- 
election, declare  upon  the  new  promin.  tionsly  paid  to  the  plaintiff  waa  to  be 
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applied  upon  the  'note  in  suit  was  ad-  and  the  offer  was  simply  to  prove  it  hj 

misaible.      '*The  acknowledgment/'  said  the  partial  payment  of  the  note,  and  the 

Park,  J.,  "did  not  apply  the  money  to  effect,  we  think,  was  simply  to  prov^e  it  by 

the  note  ;   it  merely  furnished  evidence  the  ackuowledgment.     We  think  the  mere 

that  it  had  been  applied.     Neither  did  the  telling  of  the  truth  upon  the  Sabbath  day 

admission  itself  tend  to  remove  the  bar  of  in  relation  to  a  matter  like  this  is  not 

the  statute.    The  bar  had,  in  fact,  been  re-  transacting   secular  business  within   the 

moved  by  the  partial  payment  of  the  note,  meaning  of  the  statute." 
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Sec.  82.  Lord  Tenterden's  Aot. — In  England,  the  great  laxitj  that 
existed  in  reference  to  the  removal  of  the  statute  bar  by  parol  acknowl- 
edgments, and  the  strong  tendency  on  the  part  of  the  court  to  relieve 
parties  fh)m  the  effect  of  the  statutes  upon  the  slightest  proof,  as  well 
as  the  great  temptation  to  perjury  ailbrded  by  the  rules  established  by 
the  courts,  aroused  a  strong  public  sentiment,  especiallj'  in  the  minds 
of  the  leading  lawyers  of  the  countr}*,  to  the  necessity  of  some  change 
in  the  statute  as  to  the  methods  of  proof  of  acknowledgments ;  and  in 
May,  1828,  the  statute  of  9  Geo.  IV.  c.  14,  commonly  called  Lord 
T£NT£rden's  Act  (he  being  the  author  of  the  statute) ,  was  passed,  and 
went  into  effect  Jan.  1,  1829.  This  statute  makes  a  writing  necessary 
to  an  effectual  acknowledgment  in  cases  under  the  statute  of  James 
and  the  kindred  Irish  act.  Notwithstanding  that  the  act  contains  a 
recital  that  various  questions  have  arisen  as  to  the  proof  and  effect  of 
acknowledgments,  it  has  been  decided  that,  practically,  the  act  is  to  be 
construed  as  altering  the  mode  of  proof  onl}',  not  tlie  legal  construc- 
tion of  acknowledgments  or  promises.^ 


1  TiNDAL,  C.  J.,  in  Haydon  v.  Wil- 
liams, 7  Bing.  16S;  said:  '* To  inquire 
whether,  in  a  given  case,  the  written  docn- 
nient  amounts  to  a  written  promise  or  ac- 
knowledgment is  no  other  inquiry  than 
whether  the  same  words,  if  proved,  before 
the  statute,  to  hare  been  spoken  by  the 
defendant  would  have  had  a  similar  opera* 
tion  and  effect"    The  olg'ect  of  the  statute 


wa.s  and  is  simply  to  prevent  fraud  and 
peijury  in  proving  the  acknowledgment  or 
promise,  by  requiring  proof  thereof,  about 
which  there  can  be  no  question,  Dickin- 
son V.  Hatfield,  6  C.  ft  P.  46,  and  to  do 
away  with  the  absurdity  which  had  sur- 
rounded other  cases  arising  upon  loose, 
indefinite,  and  unguarded  verbal  admis- 
sions. Shaw,  G.  J.,  in  Sigoumey  v.  Drury, 
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The  act  enacts  as  follows :  '*  1.  That  in  actions  of  debt  or  upon  the 
case  grounded  upon  any  simple  contract  no  acknowledgment,  or  prom- 
ise by  words  only,  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments  or  either  of  them,  or  to  deprive  any  party  of  the  ben- 
efit thereof,  unless  such  acknowledgment  shall  be  made  or  contained 
by  or  in  some  writing  to  be  signed  by  the  partj^  chargeable  thereby ; 
and  that  where  there  shall  be  two  or  more  joint  contractors,  or  execu- 
tors, or  administrators  of  any  contractor,  no  such  joint  contractor, 
executor,  or  administrator  shaU  lose  the  benefit  of  the  said  enactments, 
or  either  of  them,  so  as  to  be  chargeable  in  respect,  or  by  reason  only,, 
of  an}'  written  acknowledgment  or  promise  made  and  signed  bj^  any 
other  or  others  of  them :  Provided  alwa3'^s,  that  nothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  efiTect  of  any  payment  of 
SLuy  principal  or  interest  made  by  any  person  whatsoever:  Provided, 
also,  that  in  actions  to  be  commenced  against  two  or  more  such  con- 
tractors, or  executors,  or  administrators,  if  it  shall  appear  at  the  trial 
or  otherwise  that  the  plaintifT,  though  barred  by  either  of  the  said 
recited  acts  or  this  act  as  to  one  or  more  of  siich  joint  contractors,  or 
executors,  or  administrators,  shall  nevertheless  be  entitled  to  recover 
agamst  any  other  or  others  of  the  defendants  b}'  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise  judgment  may  be  given  and 
costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants 
against  whom  he  shall  recover,  and  for  the  other  defendant  or  defend- 
ants against  the  plaintiff. 

^'  2.  And  be  it  further  enacted,  that  if  an}'  defendant  or  defendants, 
in  an}'  action  or  any  simple  contract  shall  plead  any  matter  in  abate- 
ment to  the  effect  that  any  other  person  or  persons  ought  to  be  jointlj- ' 
sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  said, 
trial  that  the  action  could  not  by  reason  of  the  said  recited  acts  or  this 
act,  or  either  of  them,  be  maintained  against  the  other  person  or  per- 
sons named  in  such  plea  or  any  of  them,  the  issue  joined  on  such  plea. 
shaU  be  found  against  the  part}^  pleading  the  same. 

^'  3.  And  be  it  further  enacted,  that  no  indorsement  or  memorandum, 
of  any  pa3'ment  written  or  made  after  the  time  appointed  for  this  act  to* 
take  effect  upon  any  promissory  note,  bill  of  exchange,  or  any  other 
writing  bj'  or  on  behalf  of  the  party  to  whom  such  payment  shall  be 
made,  shall  be  deemed  sufficient  proof  of  such  payment  so  as  to  take 
the  case  out  of  the  operation  of  either  of  the  said  statutes. 

'^  4.  And  be  it  further  enacted,  that  the  said  recited  acts  or  this  act 
shall  be  deemed  and  taken  to  apply  to  the  case  of  any  debt  or  simple 
contract  alleged  by  way  of  set-off  on  the  part  of  any  defendant,  either 
by  plea,  notice,  or  otherwise.'* 

14  Pick.  (Mass.)  399.  See  also  remarks  of  the  progressive  step  token  Try  the  British 
of  TnoMPSOK,  J.,  in  Moore  v.  Bank  of  Co-  Parliament  in  the  enactment  of  this  statute, 
Inmbla,  in  which  he  speaks  in  high  praise    and  the  good  results  likely  to  ensue  from  it 

TOL.  I.  — 17 
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The  main  portion  of  this  statute  is  given  here  for  convenience  sake, 
and  because  in  those  States  of  this  country  in  which  written  acknowl- 
edgments are  required  the  provisions  are  substantially  the  same  as  in 
this  statute ;  and  while  the  decisions  of  the  English  courts  under  this 
statute  are  not  controlling  authorities  in  questions  arising  under  our 
statutes,  3'et  they  are  always  respected  b}*  our  courts,  and  their  doc- 
trines are  generaJly  adopted  in  the  decision  of  similar  questions,  so  that 
it  becomes  important  that  the  provisions  of  this  statute  should  be 
before  us,  that  we  may  see  how  far  the  decisions  of  tiie  English  courts 
upon  questions  arising  under  it  are  applicable  in  questions  arising 
under  ours. 

Sec.  83.  Similar  Statataa  in  this  Country. -^  Similar  statutes  have 
been  adopted  in  nearly  all  of  the  States  of  this  country.  In  Vermont, 
Massachusetts,  Michigan,  Oregon,  Minnesota,  Nevada,  and  Califor- 
nia, and  the  other  States,  the  provisions  are  substantially  the  same ; 
that  is,  that  no  acknowledgment  or  promise  shall  be  sufficient  unless 
it  ^'  be  made  or  contained  by  or  in  some  writing  signed  by  the  party 
chargeable  thereby,"  and  also  embodpng  the  other  provisions  as  to 
abatement,  indorsements,  and  set-off.  In  Maine,  the  provision  is  the 
same,  except  that  after  the  words  ^^acknowledgment*'  or  ^* promise" 
the  words,  ^'be  an  express  one,"  &c.,  are  inserted,  thus  excluding  an 
implied  promise.  All  these  statutes  require  that  the  acknowledg- 
ment or  promise  shall  be  signed  by  the  person  chargeable,  and  thus 
put  it  out  of  the  power  of  the  debtor  to  act  in  this  respect  by  an 
agent.  In  Arkansas,  the  provision  is  that  *'no  verbal  promise  or 
acknowledgment  shall  be  deemed  sufficient  evidence  in  any  action 
founded  on  simple  contract,"  but  does  not  restrict  it  to  a  writing  signed 
by  the  debtor  himself;  and  a  similar  provision  exists  in  Nebraska ;  and 
under  these  statutes  an  acknowledgment  by  an  agent  is  sufficient.  In 
all  these  statutes  tiiere  is  a  provision  that  saves  the  effect  of  a  part 
pajTuent  upon  the  statute  bar.  It  will  be  observed  that  in  tiiose 
States  where  written  evidence  of  an  acknowledgment  is  required  the 
provisions  are  practically  the  same  as  those  in  the  Stat.  9  Geo.  IV. 
c.  14.  In  all  of  them  except  Nevada  the  effect  of  a  part  payment  is 
left  the  same  as  before  the  adoption  of  the  provision  as  to  written 
acknowledgments ;  but  in  that  State  there  is  no  saving  clause  in  this 
respect,  and  a  part  payment,  unless  evidenced  by  a  writing  under  the 
hand  of  the  psxtj  to  be  charged,  is  not  admissible.^  In  New  Hamp- 
shire, Connecticut,  Rhode  Island,  Colorado,  Delaware,  Florida,  Ken- 
tucky, Pennsylvania,  Maryland,  and  Tennessee,  no  provision  exists 
requiring  an  acknowledgment  or  new  promise  to  be  in  writing. 

Sec.  84.  Bffeot  of  SUtutes  requiring  a  Writing. — The  effect  of  the 
provision  in  the  various  statutes  requiring  an  acknowledgment  or 
promise  to  be  in  writing,  in  order  to  remove  the  bar  of  the  statute, 

1  WUcoz  V.  Williama,  5  Ker.  20S. 
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Bimplj'  renders  a  writing  necessary  as  a  means  of  proof,  and  does  not 
effect  any  alteration  in  the  legal  constraction  to  be  put  apon  such  ac- 
knowledgments or  promises.  In  the  language  of  Tindal,  C.  J.,^  they 
"  merely  require  a  different  mode  of  proof,  substituting  the  certain  evi- 
dence of  a  writing  signed  b}"  the  party  chargeable  for  the  insecure 
and  precarious  testimony  to  be  derived  from  the  memory  of  witnesses. 
To  inquire,  therefore,  whether  in  a  given  case  the  written  document 
amounts  to  an  acknowledgment  or  promise,  is  no  other  inquiry  than 
whether  the  same  words,  if  proved,  before  the  statute  was  enacted,  to 
have  been  spoken  by  the  defendant,  would  have  had  a  similar  operation 
and  effect."'  It  appears  also  that  the  words  *' promise*'  or  '^ac- 
knowledgment "  in  ^e  statute  mean  the  same  thing.*  The  terms  of  .a 
lost  acknowledgment  in  writing  may  be  proved  and  the  acknowledg- 
ment supported  by  parol  evidence.* 

Sec.  85.  BuiBciency  of.  Instances.  —  Under  these  statutes  any 
writing,  signed  by  a  defendant,  admitting  that  a  debt  is  due  and  un- 
paid, whether  under  a  bond,  deed,  or  simple  contract,  will  revive  the 
remedy  upon  the  contract  or  obligation,  although  there  is  not  upon 
its  face  any  express  promise  to  pay  it ;  *  but  there  must  be  upon  the 

1  Haydon  v,  Williams,  7  Bing.  16.  money  borrowed.     As  you  have  the  fignres, 

*  Pollock,  C.  B.,  Godwin  v.  Gulley,  4  I  wish  you  would,  at  your  leisure,  make 

H.  k  N.  878.  See  Moore  v,  Columbia  Bank,  out  a  statement  of  what  you  consider  my 

6  Pet  (IT.  S.)  86,  and  remarks  of  Shaw,  indebtedness  to  yon,  and  send  it  to  me, 

C.    J.,  Sigoumey   v.    Drury,    14    Pick,  resting  assured  that  in  all  money  matters 

(Mass.)  889;  Dickinson  V.  Hatfield,5C.& P.  I  want   to  act  honestly  towards  every- 

46.     Where  the  statute  requires  that  an  body,"  was  held  sufficient  as  an  acknowl- 

acknowledgment  or  new  promise  shall  be  edgmentofwhatever  indebtedness  actually 

in  writing,  a  verbal  acknowledgment  of  existed  at  the  time  it  was  made, 

the  correctness  of  an  account,  although  it  *  Haydon  v,  Williams,  aaUe. 

may  have  the  effect  of  making  it  an  account  *  Pollock,  G.  B.,  in  Godwin  v.  Cul- 

stated,  will  not  be  sufficient  to  suspend  ley,  ante, 

or  repeal  the  statute.      Floyd  v.  Pearce,  *  Linley   v.   Bonsor,   S    Bing.  N.  C. 

67  Miss.  140.    And  in  Mississippi  even  a  241. 

written  promise  to  pay  part  of  a  debt,  with-  In  Manchester  v.  Braedner,  107  N.  Y. 

out  any  promise  to  pay  the  balance,  as  **  I  846,  it  was  held,  that  where  one  delivers 

am  going  to  Aberdeen  to-morrow  and  will  to  another  an  order  on  a  third  person  to 

send  fifty  dollars,  which  is  all  I  can  spare  pay  a  specified  sum  to  the  payee,  the 

at  present,"  is  held  not  a  sufficient  acknowl-  natural  import  of  the  transaction  is  that 

edgment  of  the  debt  to  take  it  out  of  the  tho  drawee  is  indebted  to  the  drawer,  and 

statute.    Eckford  v,  Evans,  56  Miss.  18.  the  latter  is  indebted  to  the  payee  in  the 

And  in  that  State  it  is  also  held  that  from  sum  specified,  and  that  it  was  given  to 

the  mere  fact  of  part  payment  the  jury  are  the  payee  as  the  means  of  paying  or  secur- 

not  authorized  to  infer  a  promise  to  pay  ing  the  payment  of  his  debt 

the  rest.    Smith  v.  Westmoreland,  12  S.  Such  an  order,  therefore,  in  the  absence 

A  M.  (Miss.)  668;  Davidson  v.  Harrison,  of  evidence  showing  a  different  relation 

88  Miss.  41.    And  in  no  case  can  a  part  between  the  drawer  and  the  payee  is  an 

payment  that  is  enforced  by  law  be  treated  acknowledgment  in  writing  by  the  former 

as  sufficient  to  remove  the  statute  bar.  of  a  debt  within  the  stAtute  of  limitations, 

I)avies  v.  Edwards,  15  Jur.  1044.    But  in  and  continues  the  debt  for  a  period  of  six 

Fiske  V.  Hibbard,  46  N.  Y.  Superior  Ct.  years  from  its  date. 

881,  a  letter  from  a  debtor  to  a  creditor  as  Such  an  order  does  not  import  that  the 

follows:  "I  am  aware  that  I  owe  you,  for  debt  so  acknowledged  is  only  to  be  paid 
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face  of  the  writing  enough  to  warrant  the  implication  of  a  promise 
to  pay,*  as  if  the  words  used  are  simplj' ''  I  O  U  £275,"  that  is 
sufficient,  because  from  the  absolute  acknowledgment  of  a  debt,  un- 
accompanied by  any  qualifying  observations,  a  promise  to  pay  on 
request  may  be  inferred.'  If,  however,  there  is  anything  on  the 
face  of  the  instrument  to  repel  the  inference  of  a  promise  to  pay, 
the  rule  eay»'e88um  facU  cessare  taciturn  applies ;  no  promise  will  be 
inferred,  and  the  acknowledgment  will  not  enable  the  plaintiff  to 
ground  an  action  thereupon.  Any  admission  of  a  liability  which  stops 
short  of  an  admission  of  a  debt  being  due  at  the  time  of  the  making 
of  the  admission,  will  not  suffice  for  the  maintenance  of  an  action, 
such  as  a  letter  saying,  ^'  Doubtless  I  did  owe  the  money,  but  I 
have  already  paid  it;"*  or,  ^'I  admit  the  debt,  but  I  have  got  a 
set-off;  "  or,  ^^  The  debt  is  barred  by  the  statute  of  limitations."  *  If 
a  man  admits  that  a  signature  to  a  bill  or  note,  or  other  contract  in 
writing,  is  his  signature,  but  at  the  same  time  says  it  was  never  worth 
anything,  and  that  he  was  never  liable  upon  the  contract,  this  is  no 
admission  or  acknowledgment*  If  the  defendant  says,  in  writing, 
^'  I  admit  the  debt,"  that  is  enough ;  but  if  he  says,  ^'  I  admit  the  debt, 
but  I  have  not  made  up  my  mind  to  pay,"  or,  ''I  owe  the  money,  but 

out  of  the  fund  against  which  it  is  drawn,  ity  of  the  maker,  competent  as  endence  to 
To  constitute  an   acknowledgment  of  a  meet  the  defence  of  the  statute  of  limita- 
debt,  such  as  will  take  it  out  of  the  stat-  tions,  it  must  appear  that  it  was  made  at 
ute,  the  writing  must  acknowledge  an  ex-  the  time  when  its  operation   woald   be 
isting  debt,  and  must  contain   nothing  against  the  interest  of  the  party  making 
inconsistent  with  an  intention  on  the  part  it ;  and  so,  at  least,  that  it  was  made  be- 
of  the  debtor  to  pay.    Oral  evidence,  how-  fore  the  statute  conld  have  operated.    But 
ever,  may  be  resorted  to,  as  in  other  cases  it  is  a  question  for  the  jury  as  to  whether 
of  written  instruments,  in  aid  of  the  inter-  the  payment  was,  in  fact,  .made, 
pretation.  Upon  a  reference  under  the  statute  of  a 
1  Evans  v.  Simon,  9  Ezch.  285.  claim  by  an  executor  against  the  estate  of 
'  Smith  V.   Thome,   ante;   Dobbs  v.  a   deceased   person,    which    claim    was 
Humphrey,  10  Bing.  449.  founded  upon  a  promissory  note,  the  de- 
In  Mills  V,  Davis,   113  N.  Y.  243  ;  41  fence  was  the  statute  of  limitations.     The 
Hun,  415,  it  was  held  as  against  a  prom-  note   bore  indorsements  of  payment  of 
issory  note,  payable  on  demand  with  in-  interest  made  by  the  plaintiff.    The  plain- 
terest,   that   the    statute    of    limitations  tiff  himself  and  two  other  witnesses  who 
begins  to  run  at  its  date.  were  entitled  under  the  will  each  to  one- 
It  seems  the  provision  of  the  Code  de-  third  of  whatever  was  collected  on  the 
daring  that,  in  order  to  take  a  case  out  of  note,  were  permitted  to  testify,  under  ob- 
the  statute  of  limitations,  an  acknowledg-  jection  and  exception,  that  the  indorse- 
ment or  promise  to  pay  in  writing,  signed  ments  were  made  by  the  plaintiff  during 
by  the  party  to  be  charged,  is  necessary,  but  the   lifetime    of  the  plaintiff's  testator, 
that  this  "  does  not  alter  the  effect  of  a  pay-  Held,  that  the  testimony  was  incompetent 
ment  of  principal  or  interest,"  does  not  under  the  statute. 

change  the  nature  or  effect  of  a  part  pay-         '  Bryan  v.  Horseman^  5  £sp.  81  ;  Birk 

ment    The  old  rule  is  recognized  and  con-  «.  Ouy,  4  id.  184. 

tinued,  and  the  payment  may  be  proved  by         *  Swan  v.  Sowell,  2  B.  &  Aid.  761 ; 

oral  evidence.  In  order  to  make  an  indorse-  Boydell  v.  Drummond,  2  Camp.  161. 
ment  upon  a  promissory  note  of  part  pay-         *  Bowcroft  v.  Lomas,  4  M.  &  S.  459. 
ment  made  by  the  holder,  without  the  priv- 
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I  cannot  tell  when  or  how  I  am  to  pay  it,"  or  "  I  do  not  intend,  or 
cannot  afford^  to  pay  the  debt,"  such  an  acknowledgment  negatives  the 
inference  of  a  promise  to  pay,  and  will  not  consequently  revive  the 
cause  of  action.^  The  making  and  signing  of  a  promissory  note  by 
the  debtor,  and  tendering  it  to  the  creditor  for  the  amount  of  the  debt, 
or  in  lieu  of  another  note,  but  rwhich  is  not  accepted  by  the  creditor,  is 
not  such  a  promise  in  writing  as  takes  the  debt  out  of  the  statute ;  ^ 
nor,  indeed,  under  any  circumstances  can  any  paper,  executed  b}*  the 
debtor  but  not  delivered  to  the  creditor,  have  the  effect  to  remove 
the  statute  bar,'  unless  it  is  executed  and  used  by  the  debtor  in  such 
a  way  as  to  show  that  he  intended  it  as  a  recognition  of  the  debt, 
upon  the  faith  of  which  the  creditor  might  rely,  so  as  to  estop  him  from 
setting  up  the  statute ;  *  and  the  insertion  of  a  debt  in  a  schedule  of 
debts  owing  by  an  insolvent  debtor,  filed  and  sworn  to  by  him  in  pro- 
ceedings in  insolvency,  does  not  operate  as  an  acknowledgment  of  .the 
debt  as  a  subsisting  liability  against  him  so  as  to  remove  the  statutory 
bar ;  *  and,  too,  the  acknowledgment  must  be  made  to  the  creditor  in 
person,  or  his  agent  or  legal  representative. 

Sec.  86.  Acknowledgment  muet  clearly  refer  to  the  Particular 
Debt. —  The  acknowledgment,  &c.,  in  writing,  required  by  these 
statutes,  must  clearly  relate  to  the  debt  in  suit,  and  must  be  such 
that  a  promise  to  pay  the  debt  can  be  implied ;  ^  and  where  a  letter 
from  the  debtx)r  was  relied  upon,  which  merely  stated,  '^  My  brother 
says  you  are  intending  to  send  to  me.  As  I  do  not  recollect  the 
date  or  the  amount  of  the  indorsements,  I  would  thank  you  to  send 
me  a  statement  of  it.  I  have  been  expecting  to  visit  you  for  some 
time  past.  After  hearing  from  you,  if  I  should  not  be  able  to  visit 
you  soon,  I  will  write  again,"  it  was  held  not  sufficient,  because  it 
did  not  identify  the  note,  or  amount  to  a  promise  to  pay  it.*^    In 

1  Brigstocke  v.  Smith,  1  Cr.  k  M.  485;  *  Doguid  v.  Scholfield,  82  Oratt  (Va.) 

A'Court  V.  Cross,  8  Bing.  829.  803. 

^  Smith  V.  Eastman,  8  Gush.  (Mass.)  ^  Richardson    p.    Thomas,    18    Gray 

855.    See  also  Samner  v.  Sumner,  1  Met.  (Mass ),  881 ;  Roscoe  v.  Hale,  7  id.  274  ; 

(Mass. )  594,  where,  after  the  debtor  had  Stodard  v,  Doane,  7  id.  887. 

made  and  delivered  to  the  creditor  a  new  *  Wells  v.  Wilson,  140  Penn.  St.  145. 

note  in  lien  of  one  already  barred  by  the  A  declaration  of  an  intention  to  pay  a  debt 

statute,  the  creditor  delivered  up  the  note  is  not  equivalent  to  a  promise  to  pay  it, 

to  the  debtor  again  for  the  purpose  of  put-  Lowrey  v.  Robinson,  141  id.  189.   See  also 

ting  all  the  creditors  in  statu  quo,  it  was  Davis  v,  Koyes,  15  N.  Y.  Supp.  431,  Wam- 

held  that  the  last  note  did  not  operate  as  bold  v.  Hoover,  110  Penn.  St  9. 

a  new  promise  in  writing  so  as  to  remove  ^  Grbeon  v.  Grosvenor,  4  Gray  (Mass.), 

the  statute  bar ;  but  it  was  intimated  by  606.     In  Leigh  v,  Lithicum,  30  Tex.  100, 

the  court  that  the  rule  would  be  otherwise  a  letter  as  follows,  ''  You  said  something 

if  the  note  had  been  merely  delivered  up  about  a  note  yon  have.    You  are  apprised 

to  the  debtor  for  the  purpose  of  leaving  the  I  have  an  offset,  &c.    When  I  see  you  we 

question  of  the  amount  open,  and  not  the  will  adjust  the  matter,  and  whatever  is 

question  of  the  debtor's  indebtedness.  due  on  the  note  I  will  pay,"  of  itself,  in 

*  Allen  V.  Walton,  70  Mo.  188;  Ed-  the  absence  of  any  other  evidence  to  apply 

wards  v.  Culley,  4  H.  &  N.  878  ;  Merriam  it  to  the  note  in  suit,  was  held  insufficient ; 

V.  Leonard,  6  Cosh.  (Mass.)  151.  but  the  rule  generally  adopted  is  that,  if 
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another  Massachusetts  case^^  the  debtor  wrote  the  creditor  as  follows : 

the  writing  ia  indefinite  as  to  the  debt  in  16  S.  A  (Tex.)  446  ;  Woodlief  o.  Bragg, 

question,  parol  evidence  Is  admiasible  to  108  N.  C.  571 ;  but  snch  acknowledgments 

explain  it,  as  any  other  latent  ambiguity,  must  be  clear  and  unequivocal.   Union  Na- 

In  Hussey  v.  Kirkman,  95  N.  C.  68,  tional  Bank  v.  EranSp  48  La.  An.  872,  and 

the  intestate  admitted  to  a  third  person  consistent  with  a  promise  to  pay  it  in  all 

that  he  owed  a  note  of  about  sixty  dollars,  events.    In  re  Perry's  Est  15  N.  Y.  Supp. 

which  was  just  and  due,  and  he  intended  585  ;  Smith  v.  Camp,  58  Hun  (N.  Y.)> 

to  pay  it  if  he  ever  got  well  enough.     The  434  ;  Stout  v.    Marshall,   75  Iowa,  498  ; 

court  held  this  insufficient,  saying :  "  The  Royster  v.  Granville  Co.,  98  N.  C.  148  ; 

trouble  is  that  no  note  has  been  produced,  Gathright  v.  Wheat,  70  Tex.  740 ;  Lange 

nor  its  contents  shown,  to  which  the  ad*  o.   Caruthers,   70  Tex.  718 ;  Holbei^  v. 

missions  can  be  attached,  so  as  to  admit  Ja£frey,  65  Miss.  526 ;  Ashby  v.   Waah- 

of  identification."     In  Faison  v.  Bowden,  bum,  23  Neb.  571 ;  Childsay  v.  Powell,  91 

72  N.  C.  405,   the  t^tator  said  to  the  Mo.  622 ;  Croman  v.  Stull,  119  Penn.  St. 

plaintiff,  *'  I  can't  pay  you  what  I  owe  you,  119;  Hostetter  v.  Hallinger,  117  Penn.  St 

but  I  will  pay  you  soon,  or  next  winter.  606,  and  where  this  condition  exists  the 

I  need  what  money  I  have  now  for  build-  statute  bar  is  removed.     Morgan  v.  Ram- 

ing,  and  it  will  do  you  more  good  to  get  lands,  L.  R.  7  Q.  B.  498 ;  Holt  r.  Gage, 

it  in  a  lump."    The  testator  owed  the  60  N.  H.  536  ;  Green  v.  Coos,  &c.  Co.,  23 

plaintiff  for  medical  sei-vices,  running  over  Fed.  Rep.  67  ;  Schaeffer  v.  Hoffman,  118 

a  period  from  the  beginning  of  1854  to  his  Penn.  St.  1 ;  Shepherd  v.  Thompson,  122 

death,  in  November,  1861,  and  the  recog-  U.  S.  231  ;  Mitchell's  Case,  L.  R.  6  Ch. 

nition  of  the  debt  was  relied  on  to  remove  822  ;   Foster  v.   Smith,   52  Conn.    440 ; 

the  bar  as  to  the  whole  account.    It  was  Ralfe  v,  Pillaud,  16  Neb.  21 ;  Devereanx 

held  to  be  insufficient.  v.  Henry,  16  id.  55  ;  Black  v.  Reynold,  S 

The  following  expressions  in  a  letter  Harr.  (Del.)  528  ;  Stewart  v.  Garrett,  65 

from  the  debtor  to  his  creditor  :  —  "  You  Md.   892  ;  Mastin  v.   Branham,  86  Mow 

shall  be  paid  as  I  get  the  money  over  642 ;  Stansbury  v.  Stansbury,  20  W.  Ya. 

and  above  my  bread  and  meat ; "    **  If  I  23  ;  Webster  v.   Newbold,  41  Penn.  St. 

get  the  money,  I  will  then  pay  you  ; "  482 ;  Switzer  v,  Noffinger,  82  Ya.  518 ; 

"  I  have  acknowledged  the  debt  to  you  in  Yost  v.  Grim,  116  Penn.  St.  527  ;  Weston 

my  letters  again  and  again,  and  therefore  v.  Hodgkins,   186  Mass.  326  ;  Pierce  9. 

it  stands  as  gixxi  as  if  you  had  my  bond," —  Seymour,  49  Wis.  94  ;  Lawson  v.  McCort- 

have  been  held  sufficient  in  view  of  the  uey,  104  Penn.  St  356. 

fact  that  the  last  expression  clearly  shows  *  Bailey  v.   Crane,   21  Pick.  (Mass.) 

that  the  debtor  did  not  intend  to  confine  323.     In  a  recent  Alabama  case.  Chapman 

the  creditor  to  the  source  indicated  in  the  o.  Barnes,  93  Ala.  433,  it  was  held  that  an 

first  expressions  for  payment,  but  intended  acknowledgment    contained    in   a   letter 

his   language   to  convey  an  unqualifi^  which  does  not  mention  the  amount  of  the 

acknowledgment  of  the  debt,  from  which  debt,  and  merely  tells  the  creditor  "  if  he 

an  unqualified  promise  to  pay  is  fairly  in-  needs  more  "  to  call  for  it,  and  he  shall 

fenced.    Abraham  v,  Swann,  18  W.  Ya.  have  it,  does  not  constitute  such  a  promise 

274,  41  Am.  Rep.  692.              *  as  will  remove  the  bar  of  the  statute;  and  a 

A  statement  of  a  debtor  that  he  **  will  try  promise  shown  by  a  letter  which,  while  it 

to  do  a  portion  of  it"  will  not  remove  the  mentions  the  amount  of  the  debt  specifi- 

statute  bar.     Denny  v.  Marrett,  29  Minn,  cally,  merely  states  that  the  debtor  expects 

861.    A  declaration  of  an  intention  to  pay,  to  pay  in  a  year,  or  proposes  to  turn  over 

is  not  equivalent  to  a  promise  to  pay.  property  to  satisfy  the  debt,  was  held  in- 

Lowrey  v,  Robinson,  141  Penn.  St.  189.  sufficient  to  remove    the  statutory    bar. 

A  clear  and  unambiguous  acknowledgment  The  letter  was  held  to  be  lacking  in  the 

of  a  debt  as  an  existing  obligation,  consis-  essentials  of  an  unconditional  promise  to 

tent  with  a  promise  to  pay,  will  remove  pay  necessaiy  to  the  removal  of  the  stat- 

the  stattite  bar,   Wells  r.    Wilson,   140  utory  bar  already  perfect,  because  it  failed 

Penn.   St    645 ;   Russ   v.   Cunningham,  to  state  the  amount  of  indebtedness,  and 
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^'  Next  week  I  shall  be  able  to  send  in  to  C.  T.  a  statement  of  my 
affairs.  He  will  show  you  the  whole  of  my  property,  and  ask  for  a 
discharge.  I  should  have  done  this  before,  but  have  been  obliged  to 
work  for  my  board.  I  have  large  demands,  &c,,  but  I  cannot  collect 
them,  and  think  I  never  shall ; "  and  it  was  held  not  sufficient  to  take 
the  debt  out  of  the  statute.^  A  letter  in  which  tb^  debtor  stated, 
^^  I  feel  ashamed  of  it  standing  so  long/'  was  held  insufficient.^  The 
constant  replication  ever  since  the  statute  to  let  in  evidence  of  an 
acknowledgment  is  ttiat  the  cause  of  action  accrued  or  that  the  defend- 
ant made  the  promise  in  the  declaration  mentioned  within  the  six  years ; 
and  the  only  principle  upon  which  it  can  be  held  to  be  an  answer  to  the 
statute  is^  that  an  acknowledgment  is  evidence  of  a  new  promise,  and 
as  such  constitutes  a  new  cause  of  action,  and  supports  and  establishes 
the  promise  which  the  declaration  states.  Upon  this  principle,  when- 
ever the  acknowledgment  supports  any  of  the  promises  in  the  declara- 
tion, the  plaintiff  succeeds ;  when  it  does  not  support  them,  though  it 
may  show  clearly  that  the  debt  never  has  been  paid,  but  is  still  a  sub- 
sisting debt,  the  plaintiff  fails.*    The  replication  in  those  States  where 

to  set  forth  a  promise  to  pay'  any  sam  against  the  estate.    But  neither  of  these 

certain.    Its  asBorance  to  the  creditor  that  letters  can  be  ccmstraed  into  an  nncon- 

"if  yon  need  or  want  more  call  for  it  ditional  promise  to  pay  the  debt,  nor  into 

without  hesitation,  and  you  shall  have  it,"  an  acknowledgment  of  its  existence,  ac- 

not  stating  the  amount  due  or  how  much  companied  with  an  uuequiyocal  expression 

**  more  "  would  be  paid  on  demand,  does  of  a  willingness  to  presently  pay  it,  from 

not  operate  as  such  promise  as  will  take  which  in  many  jurisdictions  at  least,  the 

any  sum  from  under  the  ban  of  the  statute,  nnconditional  promise  required  by  statute 

*'  There  must  he  a  dear  and  definite  ac-  might  be  implied.    The  letters  do  not  im- 

knowledgment  of  the  debt,  a  specification  port  the  written  absolute  undertaking  to 

of  the  amount  due  or  a  reference  to  some-  pay  the  debt  required  to  a  removal  of  the 

thing   by  which   such   amount   can   be  bar  of  the  statute.    Scott  v.  Ware,  64  Ala. 

definitely  and  certainly   ascertained,  and  174  ;  Minniece  v.  Jeter,  65  id.  222 ;  6rim« 

an  unequivocal  promise  to  pay."     Miller  baU  v.  Mastin,  77  id.  553." 

V,  Basehore,  88  PenD.  St  856  ;  liindis  v.  ^  In  Hanney  v.  Tobey,  16 Pick.  (Mass.) 

Both,  109  id.  621.   McClsllan,  J.,  said :  99,  the  debtor,  some  time  after  the  note 

"  This  leaves  for  consideration,  on  the  ques-  in  suit  had  become  due,  executed  an  in- 

tion  whether  the  bar  of  the  statute  was  re-  denture  between  himself  and  his  creditors, 

moved  by  a  written  promise  of  defendant,the  .  by  which  he  assigned  his  property  in  trust 

letters  of  October  15, 1882,  and  September  for  such  of  his  creditors  as  should  become 

28, 1888,  to  Mrs.  and  Mr.  Watrous,  respect-  parties  to  the  indenture,  and  the  creditors 

ively.    They  are  certainly  not  wanting  in  covenanted  to  discharge  him  from  all  claim 

acknowledgments  of  the  indebtedness,  and  or  demand,  action  or  right  of  action,  for 

are,  it  may  be  admitted,  sufficiently  specific  the  space  of  seven  years,  upon  receiving 

as  to  the  amount  thereof.     They  express  a  their  respective  portions  of  the  property, 

desire  and  expectation  to  pay  it.    They  The  plaintiff  executed  the  indenture.     It 

evince  a  purpose  and  willingness  to  pay  it  was  held  that  the  indenture  did  not  sus- 

after  a  time.    They  contain  propositions  pend  the  statute  or  keep  the  debt  on  foot, 

looking  to  a  settlement  of  it,  at  one  time.  See  also,  to  same  effect,  Smith  v,  Eastman,^ 

by    the    conveyance   of   certain    lauded  ante. 

interests  to  the  heirs  of  the  intestate,  and,  >  Wilcox  v.  Williams,  5  Nev.  206. 

at  another,  through  the  satisfaction  of  a  *  Tanner  v.  Smart,  6  B.  &  C.  606. 
claim  which  had  been  or  would  be  asserted 
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a  written  acknowledgment  is   required  must  now  specify  that  the 
acknowledgment  was  in  writing,  signed  by  the  debtor.^ 

Sec.  87.  Distinction  between  Absolute  and  QaaUfied  Promises, 
&o.  niustrations.  —  When  the  plaintiff's  declaration,  as  is  usually  the 
case,  is  framed  on  the  original  absolute  promise  to  pay  on  request,  any 
writing  signed  by  the  party  within  six  years  of  the  commencement  of 
the  action,  showing  an  express  or  implied  absolute  promise  to  pay  the 
debt,  or  satisfy  the  claim,  will  suffice  to  sustain  the  action.^  But  when 
the  defendant's  promise  to  pay  is  qualified  and  conditional,  the  con- 
dition must  be  shown  to  be  accomplished,  and  the  promise  to  have 
become  absolute,  so  as  to  support  the  absolute  promise  laid  in  the  dec- 
laration.' The  amount  of  the  debt  may  be  shown  by  parol,  and  need 
not  appear  upon  the  face  of  the  writing ;  *  and  if  the  defendant  admits 
the  debt,  but  objects  to  the  amount  claimed,  the  law  will  infer  from  the 
admission  a  promise  to  pa}'^  what,  upon  investigation,  shall  appear  to  be 
due ;  and  the  admission,  consequently,  will  give  rise  to  a  cause  of  action, 
and  be  a  bar  to  the  statute.*  The  following  letters  and  writings  have 
been  held  not  to  be  sufficient  to  bar  the  statute :  ^^  I  am  in  daily  expec- 
tation of  being  enabled  to  give  a  satisfactory  reply  respecting  the  de- 
mand of  Messrs.  Morrell  against  me."  ^  ''I  will  see  Davis ;  I  have  no 
doubt  he  has  paid  it ;  if  by  chance  he  has  not  paid  it,  it  is  very  fit  it 
should  be."  ^  "  I  have  now  a  hope  that  before  a  week  I  shall  have  it  in 
my  power  to  pay  a  portion  of  the  debt,  when  we  shall  settle  about  the 
liquidation  of  the  balance."®  ''Plaintiff's  claim,  with  that  of  others, 
shall  receive  the  attention  that,  as  an  honorable  man,  I  consider  them 
to  deserve ;  it  is  my  intention  to  pay  them,  but  I  must  be  allowed  time 
to  arrange  my  affairs,  and  if  I  am  proceeded  against,  any  exertion  of 
mine  will  be  rendered  abortive."*  "  I  give  the  above  accounts  to  you, 
so  you  must  collect  them,  and  pay  yourself,  and  you  and  I  will  then  be 
clear.""  "I  have  hitherto  deferred  writing  to  you  regarding  j'our 
demand  upon  me  in  consequence  of  some  family  arrangements,  through 
which  I  should  be  enabled  to  dischai*ge  your  account.  I  have  now  the 
satisfaction  to  inform  you  that  an  appointment  of  sufficient  funds  has 
been  made,  for  the  purpose  of  which  H.  Y.  is  one  of  the  trustees,  to 
whom  I  have  given  in  a  statemei^t  of  your  account,  amounting  to  £98  d«. 
Some  time  must  elapse  before  the  trustees  can  be  in  cash  to  make 
these  payments,  but  I  have  Mr.  Wy's  authority  to  refer  you  to  him  for 

1  Forsyth  v.  Bristowe,  8  Ezch.  347.  *  Gardner  v.  M'MahoA,  S  Q.  B.  568 ; 

»  Leaper  v.  Tatton,  16  East,  420  ;  Up-  Cheslyn  v,  Dalby,  4  Y.  &  C.  288. 

ton  V.  Else,  12  Moore,  804.  ®  Morrell  v.  Frith,  8  M.  &  W.  403. 

*  Parke,  B.,  Humphreys  r.  Jones,  14  '  Poyuder  v.  Bluck,  5  Dowl.  P.  C.  670. 

M.  &  W.  8  ;  Waters  v.  Earl  of  Thanet,  2  »  Hart  v.  Prendergast,  14  M.  &  W.  741. 

Q.  B.  759  ;  Edmunds  v.  Downes,  2  Cr.  &  But  see  Edmonds  v.  Goater,  21  Law  J.  Ch. 

M.  469  ;  Haydon  v,  Williams,  7  Bing.  290. 

167  ;  Irving  v.  Veitch,  3  M..  &  W.  112.  »  Fearn  v.  Lewis,  6  Bing.  849. 

«  Williams  v.   Giiffith,  8  Exch.  843,  ^^  Koutledge  v.  Ramsay,  8  Ad.  &  £1 

and  the  identity  of  the  debt  may  be  shown  221. 
by  parol,  Abrahams  v,  Swann,  18  W.  Va.  274. 
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any  further  information."*  ''Bring  the  bill;  I  shall  be  at  your  ser- 
vice." '^ Send  me  your  account.  If  it  is  just,  I  will  settle  it." ^  "I 
hereby  chai-ge  my  reversionary  interest,  when  the  same  shall  fall  into 
possession  and  be  rendered  available  to  my  use,  with  the  payment  of 
£108  8«.  9d,  to  Mr.  Martin,  to  carry  lawful  interest."'  *'I  am  much 
surprised  at  receiving  a  letter  this  morning  for  the  recovery  of  your 
debt.  I  candidly  tell  you,  once  for  all,  I  shall  never  be  able  to  pay 
you  in  cash,  but  you  may  have  an}'^  of  the  goods  we  have  at  the 
Pantechnicon  by  paying  the  expenses  incurred  thereon."  *  An  agree- 
ment in  writing,  which  does  not  acknowledge  a  debt,  or  contain  a 
promise  to  pay  the  same,  except  upon  failure  to  produce  a  certain 
receipt,  and  which  expresses  no  consideration,  has  been  held  insufficient 
to  remove  the  statutory  bar.*  The  rule  in  all  cases  being  that,  where 
a  promise  is  conditional,  there  can  be  no  recovery  unless  the  condition 
is  fulfilled,  or  there  is  a  new  and  sufficient  consideration  for  the 
promise ;  ^  and  in  a  case  of  this  character  no  promise  can  be  implied, 
because  there  is  an  express  denial  of  liability,  and  the  debtor  would 
certainly  be  entitled  to  the  whole  statutory  period  in  which  to  produce 
his  receipt. 

Sec.  88.  Promise,  Sco^  must  be  definite.  Amount  need  not  be 
stated.  —  In  a  Georgia  case,'  in  order  to  establish  a  suspension  of 
the  statute,  the  plaintiff  introduced  a  letter  from  the  defendant  as 
follows:  "Gentlemen,  —  In  reply  to  3'our  favor  of  the  22d  instant, 
you  will  please  to  withdraw  your  draft  of  $314.37  on  me,  as  I  cannot 
pay  for  the  present.  As  soon  as  I  have  the  money,  I  shall  remit ; " 
and  it  was  held  too  indefinite  to  avoid  the  statutory  bar  as  against  the 
account,  or  to  sustain  an  action.  And,  generally,  in  the  case  of 
written  acknowledgments,  as  in  parol,  of  which  numerous  illustrations 
have  already  been  given,  the  new  promise  must  be  direct  and  positive ; 
and  if  it  is  dependent  upon  an  acknowledgment,  the  acknowledgment 
must  be  unqualified,  of  a  subsisting  debt,  which  the  debtor  is  liable 
and  willing  to  pay.^  The  exact  amount  of  the  indebtedness  need  not 
be  stated.  If  the  debt  is  identified,  the  amount  may  be  left  open  for 
future  adjustment,  or  may  be  proved  by  parol.'    The  mere  mention  of 


1  Whippey  v.  Hillary,  8  B.  &  Ad. 
400. 

3  SpoDg  V.  Wright,  9  M.  &  W.  629. 

'  Martin  v.  Kuowles,  1  N.  &  M. 
422. 

*  Cawley  v.  Furnell,  20  Law  J.  C.  P. 
197. 

«  Aldrete  v.  Demitt,  32  Tex.  675. 

*  Price  V,  Price,  84  Iowa,  404. 

7  Sedgwick  V.  Gerding,  55  Ga.  264. 

*  Senseman  v,  Her&hinan,  82  Penn.  St. 
83 ;  Otterhack  v.  Brown,  2  McArthur 
(U.  S.  C.  C.),   541 ;    Miller  v,   Baschore, 


83  Penn.  St.  856.  It  must  be  made  to 
the  party  seeking  its  benefit,  or  to  some 
one  authorized  to  act  for  him,  and  without 
protest  or  claim  of  set-off.  Teesen  v.  Camb- 
liu,  1  111.  App.  424. 

»  Hart  V.  Boyd,  54  Miss.  647.  In  Can- 
ton Female  Academy  v.  Gilman,  65  Miss. 
148,  a  letter  as  foUows,  **  It  would  suit 
my  convenience  to  execute  my  note  for 
the  balaoce  due  for  rent,  payable  Jan.  1, 
1877,"  was  held  too  indefinite  proof  of  an 
acknowledgment  of  the  debt  to  take  it  out 
of  the  statute. 
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an  indebtedness,  without  questioning  it,  is  not  sufficient;^  nor  is  a 
mere  request  for  delay,  without  stipulating  any  time  for  indulgence ; ' 
nor  is  the  fact  that  one  co-debtor  has  suffered  a  judgment  by  default 
upon  the  joint  debt  to  be  entered  against  him,  such  an  acknowledg- 
ment as  will  remove  the  statute  bar  against  his  co-debtor.' 

Sec.  89.  InstanoeB  of  Sufficient  Aoknowledgments.  —  The  fol- 
lowing acknowledgments,  on  the  other  hand,  importing  a  promise  to 
pay  the  debt  or  satisfy  the  claim,  have  been  held  sufficient  adcnowl- 
edgments  within  the  statutes:  ^^I  am  wretched  on  account  of  your 
not  being  paid:  there  is  a  prospect  of  an  abundant  harvest,  which 
must  reduce  your  account ;  if  it  does  not,  the  ooncem  must  be  broken 
up  to  meet  it."^  ^^The  demand  is  not  a  just  one,  but  I  am  ready 
to  settle  the  account  ...  I  am  not  in  his  debt  £90 ;  shall  be  happy 
to  settle  the  difference."  ^  ^'  I  am  ready  to  put  it  out  of  my  power  to 
take  advantage  of  the  limitation  act,  and  will  immediately  give 
you  my  note  for  whatever  is  due  to  you."*  "Your  account  is  quite 
correct,  and  0!  that  I  were  now  going  to  enclose  you  the  amount 
of  it."  ^  If,  in  an  account  rendered,  there  are  two  perfectly  distinct 
items,  not  in  any  way  connected  together,  and  forming  no  part  of  one 
continuous  transaction,  a  signed  acknowledgment  as  to  one  of  them 
will  not  take  the  other  out  of  the  operation  of  the  statute.'  Where  a 
written  acknowledgment  of  the  debt,  signed  by  the  debtor,  had  been 
lost,  oral  evidence  of  the  contents  of  the  writing  and  of  the  making  of 
the  acknowledgment  was  permitted  to  be  given,  so  as  to  take  the  case 
out  of  the  operation  of  the  statute.* 

Sec.  90.  Direction  in  a  Will,  to  pay  Debts.  — -  A  general  direction 
by  a  testator  in  his  will,  that  all  his  just  debts  shall  be  paid,  is  treated 
as  applicable  only  to  those  liabilities  that  are  enforceable  by  legal  pro- 
ceedings, consequently  it  is  not  regarded  as  sufficient  to  operate  as  a 
waiver  of  the  defence  of  the  statute  of  limitations,^^  But  specific  direc- 
tions to  pay  certain  claims  upon  which  the  statute  had  run,  or  upon 
which  it  was  running  when  the  will  was  executed,  would  operate  as  a 
waiver  of  the  statutory  bar,  which  would  be  binding  upon  the  executor 
and  all  others  interested  in  the  distribution  of  the  estate  to  the  extent 
and  subject  to  the  restrictions,  if  any,  put  thereon  by  the  testator." 

Sec.  91.  Debts  due  from  CorporationB.  — Where  a  debt  is  con- 
tracted by  an  officer  of  a  corporation,  as  such,  or  a  note  or  other  obli- 

1  Hanson  v.  Towle,  19  Kan.  278.  *  Bird  i;.  Gammon,  3  Bing.  N.  C.  883. 

2  Cook  V,  Cook,  10  Heisk.  (Tenn.)  664.         *  CoUedge  v.  Home,  3  Blng.  119. 
But  see  Bloom  v.  Kern,  30  La.  An.  Part         ^  Gardner  v.  M'Mahoo,  3  Q.  B.  561. 
II.  1207,  where  a  letter  of  that  kind  was         7  Dodson  v.  Mackey,  8  Ad.  &  £1.  225. 
held  sufficient,  not  only  to  take  the  note         ^  Robarts  v.  Robarts,  1  M.  &  P.  489  ; 
out  of  the  statute  as  to  the  principal,  but  Rothery  v,  Munnings,   1  B.  &  Ad.  15  ; 
also  as  to  the  surety.  Phillips  v.  Broadley,  9  Q.  B.  744. 

•  Lane  v,  Richardson,  79  N.  C.   159.  •  Haydon  r.  Williams,  7  Bing.  163. 

Nor  will  a  promise  by  one  joint  debtor  re-  ^^  Broxton  v.  Wood,  4  Gratt.  ( Va.)  25  ; 

move  the  bar  as  to  the  other,  Campbell  v.  Rush  v,  Fales,  1  Phila.  (Penn.)  463. 

Brown,  86  N.  C.  376.  "  Brozton  v.  Wood,  ante. 
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gation  is  executed  by  him  as  such,  a  payment  or  new  promise  made  by 
his  successors  in  that  office  will  have  the  effect  to  keep  the  debt  on 
foot  and  save  it  fh>m  the  operation  of  the  statute ;  ^  and,  if  the  note  is 
so  executed  as  to  render  the  individuals  signing  it  personally  liable 
therefor,  the  question  as  to  whether  a  payment  made  thereon  by  their 
successors  in  office  was  not  authorized  by  them  is  for  the  jur3%  Thus, 
in  the  case  last  cited  it  appeared  that  the  parish  vestry  having  resolved 
to  borrow  money  to  build  almshouses,  the  plaintiff's  testator  advanced 
some  of  the  money  upon  the  security  of  a  promissoiy  note  executed  by 
the  defendants  and  others,  who  were  parish  officers,  as  follows :  — 

Llanrhos,  Ist  May,  1830. 
£185.  —  We  promise  to  pay  to  David  Jones  or  bearer,  on  demand,  the 
sum  of  one  hundred  and  eighty-five  pounds,  with  interest  thereon  from  the 
first  day  of  May,  1880,  at  the  rate  of  £5  per  centum  per  annum,  for  value 
received,  to  build  twelve  almshouses  at  Towyn. 


Joseph  Hughes,  )  ^,      ,        , 
E.  Roberts,  I  Churchwardens. 


John  Evans,  )  <       time  being. 

-_-  --  hto  J.  Overseers,  '  ° 

W.  Evans,  ^  ^ 

Witness — J,  Jones. 


Or  others  for  the 


Interest  on  this  note  had  been  regularly  paid  by  the  overseers  for  the 
time  being  up  to  1847,  and  by  them  debited  to  the  parish.  The  defend- 
ants had  never  paid  any  Interest  on  the  note,  nor  in  express  terms  ever 
authorized  the  parish  officers  to  pay  it  for  them.  Upon  the  trial  before 
WiGHTMAN,  J.,  at  the  assizes,  the  judge  instructed  the  jury  that  the 
defendants  were  entitled  to  a  verdict  if  the  payment  was  made  without 
their  knowledge  or  authority.  But  upon  a  rule  to  set  aside  the  verdict 
on  the  ground  of  misdirection,  the  verdict  was  set  aside,  the  court  hold- 
ing that  it  was  a  question  for  the  jury  whether  or  not  the  defendants 
had  not  constituted  the  churchwardens  and  overseers  of  the  parish  for 
the  time  being  their  agents,  for  the  purpose  of  paying  the  interest.^ 

Sec.  92.  Entry  of  Debt  in  Schedule,  Deed,  &o.  —  Under  these 
statutes,  the  entry  of  a  debt  in  an  inventory  or  schedule  of  the  debtor's 
debts,  to  be  filed  in  insolvency  or  in  any  proceeding,  when  the  act  is 
voluntar}',  is  held  sufficient  to  take  the  debt  out  of  the  statute,  if  the 
schedule  or  inventory  is  signed  by  the  debtor,  but  not  otherwise,  unless 
it  is  made  a  part  of  another  instrument  which  is  signed.'  Such  an 
entry  would  not  be  sufficient,  even  though  sworn  to,  unless  signed  by 

^  Jones  V,  Hughes,  5  Exch.  104.  save  the  note  from  the  operation  of  the 

^  Rew  V.  Pettet,  1  Ad.  &  £1.  196.  statute,  it  was  proved  that  in  1832  the  ad- 

'  Woodbridge  v,  Allen,  12  Met.  (Mass. )  ministrator  of  the  maker  returned,  under 

470.     In  Smith  v,  Poole,  12  Sim.  17,  an  citation,  an  inventory  and  account  of  the 

action  was  brought  on  a  note  upon  which  debtor's  assets  and  liabilities,  in  which  this 

no  payment  had  been  made  since  1823.  note  was  included,  and  it  was  held  suffi- 

The  action  was  brought  in  1835,  and  to  cient 


268  STATUTES  OP  LIMITATION.  [CHAP.  VIIL 

the  debtor.  The  recital  in  a  mortgage  that  it  is  made  subject  to  a 
prior  mortgage,  if  made  before  the  statute  has  run  thereon,  does  not 
suspend  the  operation  of  the  statute  and  start  it  afresh  from  the  date 
of  such  recital ;  ^  but  such  a  recital  in  a  mortgage,  made  after  the  statute 
has  run  upon  a  previous  mortgage,  renews  the  prior  mortgage  and 
gives  it  a  new  period  of  life  from  the  date  of  the  moi*tgage  in  which 
such  recital  is  contained.'  In  order  to  operate  as  a  renewal  of  a  debt 
upon  which  the  statute  has  run,  the  writing  in  which  the  acknowledg- 
ment or  new  promise  is  contained  must  either  have  been  delivered  to 
the  creditor  or  to  some  person  acting  for  him,  or  deposited  in  some 
public  office,  where  it  can  be  said  to  have  been  deposited  with  the  intent 
and  purpose  that  the  creditor  should  rely  upon  it  to  keep  his  debt  on 
foot.^  The  mere  fact  that  the  debtor  made  a  written  acknowledgment 
of  the  debt,  or  promise  to  pay  it  even,  which  he  retained,  and  which 
was  never  delivered  to  the  creditor,  will  not  operate  to  repeal  the  stat- 
ute as  to  such  debt.^ 

Sec.  93.  Suffioienoy  of,  for  the  Conrt,  except.  —  The  question 
whether  a  written  acknowledgment  is  sufficient  to  amount  to  an  abso- 
lute promise  to  pay  is  a  question  for  the  court,  and  should  not  be 
submitted  to  the  jury.*  Where,,  however,  a  document  of  doubtful 
construction  is  put  in  evidence  to  avoid  the  effect  of  the  defendant's 
plea,  and  has  to  be  explained  by  extrinsic  facts,  the  question  is  for  the 
jury.* 

Sec.  94.  Most  be  signed  by  the  Debtor. —  It  is  necessary,  under 
the  statutes  in  those  States  where  the  acknowledgment  is  required  to 
be  "in  writing  and  signed  by  the  party  chargeable  thereby,"  that  the 
instrument  relied  upon  as  an  acknowledgment  should  bear  the  actual 
signature  of  the  person  to  be  charged,  and  the  circumstance  that  it  is 
in  his  handwriting  does  not  give  it  validity.*^    In  one  case  it  was  held 

1  Palmer  v,  Butler,  86  Iowa,  576.  gee,  10  Watts  (Penn.),  172 ;  Berghaus  v. 

>  Day  V.  Baldwin,  84  Iowa,  380.  Calhoun,  6  id.  219. 

«  Duguid  V.  Scholfield,  32  Gratt.  (Va.)  «  Morrell  v.  Frith,  8  M.  &  W.  402  ; 

803.  Snook  v.  Mears,  6  Price,  636. 

*  Smith  V.   Eastman,  8  Cush.  (Mass.)         f  Bayley  v,  Ashton,  12  Ad.  &  EL  498. 

855  ;  Hughes  v.  Paramore,  85  Eng.  L.  &  In  Hyde  v.  Johnson,  2  Bing.  N.  C.  776, 

Eq.  195.  the  debtor's  wife  wrote  a  letter  to  the 

^  Koutledge  v.  Ramsay,  8  Ad.  &  £1.  plaintiff  in  her  husband's  name  and  at  his 
221  ;  Hancock  v.  Bliss,  7  Wend.  (N.  Y. )  request,  proposing  to  pay  the  debt  by  in- 
267  ;  Oliver  v.  Gray,  1  H.  &  G.  (Md. )  stalments  ;  and  the  court  held  that,  as  the 
204  ;  Clarke  v.  Dutcher,  9  Cow.  (N.  Y.)  letter  was  signed  by  an  agent  and  not  by 
674.  Where  the  defendant  said  that  it  the  party  chai'geable,  it  was  not  sufficient, 
was  impossible  for  him  to  pay  then,  but  "It  appears,"  said  Tindal,  C.  J.,  "that 
that  he  would  call  on  the  plaintiff  in  the  the  legislature  well  knew  how  to  express 
course  of  two  or  three  weeks  and  give  him  the  distinction  between  a  signature  by  the 
all  the  satisfaction  he  could  desire,  it  was  party  and  a  signature  by  his  agent,  and, 
held  that  the  construction  and  effect  of  as  the  act  expressly  mentions  the  signature 
this  was  for  the  court,  and  that  there  was  of  the  party  only,  we  think  it  a  safer  con- 
nothing  to  go  to  the  jury.    Magee  v.  Ma-  etruction  to  adhere  to  the  precise  words  of 
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that  where  the  debtor  wrote  the  entire  instrument,  inelading  his  name, 
at  the  top,  as  ^^  I,  A.  B.,"  &c.,  it  was  a  sufficient  signature ;  ^  but  it  is 
not  believed  that  this  would  be  regarded  as  sufficient  under  our  statutes. 
But  the  omission  of  a  date  is  not  material,  as  it  may  be  supplied  by 
parol ;  ^  neither  is  it  indispensable  that  the  name  of  the  creditor  should 
appear  in  the  instrument,  as  that,^  as  well  as  the  identity  of  the  debt, 
may  be  supplied  by  parol.* 

8eg.  95.  PromiBe  muat  bind  the  Debtor  personally.  ConditionB, 
XSffect  of.  —  The  words,  '^  unless  such  acknowledgment  or  promise  are 
made  or  contained  by  or  in  some  writing  signed  by  the  person  charge- 
able thereby,"  are  held  to  be  restricted  to  the  personal  liability  of  the 
debtor,  and  if  he  promises  to  pay  out  of  a  particular  fund,*^  or  if  he 
says  that  certain  pei-sons  are  owing  him,  and  that  the  creditor  may 
get  the  amount  to  apply  on  his  debt  if  he  can,  — he  does  not  thereby 
charge  himself,  or  remove  the  statute  bar  so  as  to  enable  the  creditor  to 
recover  the  debt  of  him.^  In  the  case  last  referred  to,  the  debtor  wrote 
the  plaintiff  as  follows :  — 

Gentlemen,  —  I  have  hitherto  deferred  writing  to  you  regarding  your 
demand  upon  me,  in  consequence  of  some  family  arrangements,  through  which 
I, should  be  enabled  to  discharge  your  account,  and  which  were  in  progress, 
not  having  been  completed. 

I  have  now  the  satisfaction  to  inform  you  that  an  appointment  of  sufficient 
funds  for  this  purpose  has  been  signed,  of  which  Henry  Young,  Esq.,  12  Essex 
Street,  Strand,  is  one  of  the  trustees,  to  whom  I  have  given  in  a  statement  of 
your  account,  amounting  to  £98  8«.  6J.  It  will,  however,  be  unavoidable  that 
some  time  must  elapse  before  the  trustees  can  be  in  cash  to  make  these  pay- 
ments ;  bat  I  have  Mr.  Young's  authority  to  refer  yon  to  him  for  any  further 
information  you  may  deem  requisite  on  this  subject.  I  remain,  Gentlemen, 
your  obedient  servant,  A.  W.  Hillart. 

LrrxLEDALE,  J.,  said :  ''  I  think  this  is  not  sufficient  to  take  the  case 
out  of  the  statute  of  limitations ;  and  I  think  that  the  plaintiffs  ought 
to  have  gone  to  Mr.  Young  for  the  money." 


the  statute,  and  that  we  should  be  legis- 
lating and  not  interpreting,  if  we  extended 
its  operation  to  writings  signed,  not  by 
the  party  chargeable  thereby,  but  by  his 
agent"  See  also  Clarke  v,  Alexander,  8 
Scott  N.  C.  147. 

1  Holmes  v.  Mackrell,  8  C.  B.  N.  s. 
789 

«  Kincaid  v.  Archibald,  73  N.  Y.  188 ; 
Edmonds  v.  Downes,  2  Cr.  &  M.  459 ; 
Hartley  v,  Wharton,  11  Ad.  &  El.  934  ; 
Lechmere  v.  Fletcher,  1  C.  M.  &  R.  628. 

*  Hartley  v,  Wharton,  ante;  Mahon  v, 
Cooley,  86  Iowa,  479. 

*  InShortredge  v.  Check,  1  Ad.  k  Kl.  57, 


the  defendant  had  written,  "I  will  pay 
the  promissory  note,"  and  it  was  held  that 
the  onus  of  proving  the  existence  of  more 
than  one  promissory  note,  to  which  the 
writing  might  refer,  was  upon  the  person 
disputing  the  debt.  And  under  the  rule 
that  the  identity  of  the  debt  may  be  shown 
by  parol,  it  was  held  that  a  promissory 
note,  though  unstamiied,  and  for  that 
reason  Toid,  is  admissible  to  show  what 
WAS  intended  by  the  acknowledgment. 
Spickemell  v.  Hotham,  Eay,  669. 

'  Routledge  v,  Ramsay,  8  Ad.  &  EL 
221. 

•  Whippy  V.  HQlary,  6  C.  A  P.  207. 
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For  the  defence,  Mr.  Young  was  called.  He  stated  that  he  was  not 
in  funds  till  abont  three  months  after  the  bringing  of  the  present  action ; 
and  that  as  soon  as  he  was  so,  he  sent  to  the  plaintiffs  to  offer  them  the 
sum  mentioned  in  the  letter. 

After  the  evidence  was  closed,  Littlsdale,  J.,  said:  ^'I  am  of 
opinion  that  this  letter  is  not  sufficient  to  take  the  case  oat  of  the  stat- 
ute. If  the  acknowledgment  be  accompanied  by  a  condition,  yon  must 
take  the  whole  together.  In  this  letter,  the  defendant  refers  to  Mr. 
Toung.  At  most  it  is  only  a  promise  to  pay  when  Mr.  Tonng  is  in 
fimds/'  A  letter  in  which  the  debtor  wrote,  ^'  Though  I  do  not  deny  it, 
I  do  not  promise  to  pay  it ;  whether  I  wUl  promise,  and  what  species 
of  payment  I  will  make  I  reserve  for  Aiture  consideration,"  ^  has  been 
held  insufficient  So  when  a  debtor  wrote  to  his  creditor  among  other 
things,  that  somd  other  person  was  the  principal  debtor,  and  after 
urging  him  to  press  such  person  for  payment,  sajrs,  '^  I  will  try  to  do 
a  portion  of  it,  but  in  fact,  the  matter  belongs  to  him  exclusively. 
After  you  have  interviewed  him,  please  write  me  the  result,"  it  was 
held  that  the  statute  bar  was  not  removed  as  to  any  portion  of  the 
debt* 

^  Morrell  v.  Frith,  ante.  1882,  reported  in  note^  p.  S96,  yol.  41, 

t  Denny  v.  ICarrett,  Minn.  S.  C  Aug.    Am.  Rep. 
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Seo.  96.  Bffeot  of,  generally. — In  England,  prior  to  the  adoption 
of  the  Stat.  9  6eo«  IV.  c.  14,  a  part  payment  of  a  debt  was  treated 
as  a  sufficient  acknowledgment,  to  nphold  a  promise  to  pay  it,  al* 
though  the  statute  of  James  I.  contained  no  such  provision.  The 
courts  read  an  exception  into  the  statute  in  the  case  of  a  part  payment 
of  either  principal  or  interest ;  and  this  exception  has  been  expressly 
preserved  in  the  Stat  9  Geo.  IV.  c.  14,  and  in  all  the  statutes  of  a 
similar  character  in  the  States  of  this  country  except  in  Nevada.  In 
Nevada,  the  statute  contains  no  exception  giving  effect  to  part  payment 
as  an  acknowledgment ;  and  it  is  held  that  a  part  paj^ment,  unless  evi- 
denced by  a  writing  signed  by  the  debtor,  does  not  have  the  effect 
either  to  suspend  or  remove  the  statutory  bar.^    Under  this  provision. 


1  Wilcox  V,  Williams,  6  Ner.  206.    In  nte  unless  there  was  a  promise  in  writing. 

Georgia,  in  Holland  v.  Chaffin,  22  Ga.  848,  Wangh  «.  Cope,  6  M.  ft  W.  824  ;  Wain* 

it  was  held  that  partial  payment  of  a  note,  man  v.  Eynman,  1  Exch.  118.    But  this 

together  with  an  express  admission  of  the  doctrine  was  overruled  by  Cleaye  v.  Jones» 

debt,  are  insufficient,  unless  the  admission  15  Jnr.  616,  and  never  had  any  real  foun- 

is  in  writing.     See  also  Pefia  t'.  Vance,  21  dation.    Indeed,  it  was  in  defiance  of  the 

Oal  142,  and  Heinlin  v,  Castro,  22  i^  100,  statute  and  its  plain'^intent,  and  there  can 

to  the  same  effect.    In  some  of  the  early  be  no  question  but  that  the  payment  of  a 

English  cases  arising  under  the  9  Geo.  IV.  part  of  a  debt,  nothing  being  said  that  in* 

it  was  held  that  a  part  payment  of  a  debt  dicates  an  intention  not  to  pay  the  balancei 

would  not  take  the  balance  out  of  the  stat-  or  to  repudiate  the  existence  of  a  balance, 
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the  part  pajment  of  principal  or  interest  takes  the  ease  entirely  out  of 
the  statute,  and  sach  part  payment  may  be  proved  in  the  same  manner 
as  before  the  statutes  were  enacted.^  In  such  cases  the  part  payment 
is  made  an  acknowledgment  bj*  statute,  and  only  leaves  the  plaintiff  to 
establish  the  fact  that  it  was  made  and  intended  as  a  part  payment ; 
whereas,  where  no  statutory  provision  exists,  such  part  paj'ment  only 
amounts  to  evidence  from  which  an  acknowledgment  may  be  inferred, 
and  is  not  absolutely  an  acknowledgment.^  This  proviso  was  enacted 
because  the  part  payment  of  principal,  or  the  payment  of  interest, 
stands  upon  a  very  different  footing  from  a  mere  verbal  promise.  ^'  A 
promise,'*  observes  Tindal,  C.  J.,  *'  is  frequently  made  rashly,  and  is 
always  liable  to  misconstruction  ;  whereas  a  payment  is  not  sapposed  to 
be  made  unadvisedly.  A  person  may  part  with  his  words  rashly,  not 
so  with  his  money."  • 

Sec.  97.   Must  be  made  as  Payment  of  Part  of  Debt.  — In  order 
to  make  a  money  payment  a  part  payment  within  the  statute,  it  must 

revives  the  remainder  of  the  debt,  and  pa3rTnent  of  the  Intereflt  or  principal  of  a 

gives  it  legal  vitality  for  a  new  statutory  debt,  unaccompanied  by  contemporaneous 

period.     Jewett  V.  Petit,  4  Mich.   508;  qualifyingactsor  declarations  of  the  payor, 

Aldrich  V.  Morse,  28  Vt.  642  ;  State  Bank  takes  a  debt  out  of  the  statute  of  limita* 

V,  Moody,  11  Ark.  688  ;  Arnold  v,  Down-  tions ;  and  tbe  statute  requiring  acknowl- 

ing,    11   Barb.   (N.  Y.)  564;  Rucker  v.  edgments  to  be  in  writing  alters  the  mode 

Frazier,  4  Strobli.  (S.  C. )  98  ;  Smith  i^.  of  proof,  hut  not  the  effect  of  acknowledge 

Simms,  9  Qa.  418;  Ayer  v,  Hawkins,  19  men ts  or  promises,  and  does  not  affect  the 

Vt.  28.      Perhaps  something  more  than  a  effect  of  a  part  payment,  which  is  a  spedes 

naked  payment  should  be  shown.    David-  of  acknowledgment  in  eveiy  sense  equal  to 

son  V,  Harrison,  83  Miss.  41  ;  Davies  v,  one  expressed  in  writing.     Barmn  v,  Een« 

Edwards,  15  Jur.  1044  ;  Smith  v.  West-  nedy,  17  Cal.  574. 

moreland,  21   Miss.  663.     But  whatever         *  Rjdd  v.  MoggHdge,  2  H.  &  N.  567 ; 

may  formerly  have  been  the  doctrine  in  Hollisv.  Palmer,  2  Bing.  N.  C.  718. 
this  respect,   there  can   ba   no  question         «  Wyatt  v,  Hodson,  1   M.  &  Sc.  447. 

but  that,  if  the  fact  of  a  part  payment  is  In   Wesner  v.  Stein,  97   Penn.  St.  822, 

established,  it  is  sufficient  to  renew  the  en-  Mbrcitr,  J.,  says  :  "  Part  payment  of  a 

tiro  debt,  unless  the  balance  is  repudiated  debt  within  six  yean  before  suit  brought 

or  its  existence  denied.  United  States  v.  is  sufficient  from  which  to  infer  a  promise 

Wilder,  18  Wall.  (U.  S.)  254  ;  or  at  least  to  pay  ;  but  the  payment  must  be  clearly 

sufficient  to  warrant  a  jury  in  finding  a  proved."      Burr  v.    Bnrr,  27   Penn.  St. 

promise  to  pay  tbe  balance,  even  though  284;    Ynw  v.   Kerr,  47  id.  838;    Palton 

the  court  will  not  therefrom  draw  such  an  v,    Hassinger,  69  id.  811.      In  Barclay's 

inference  as  a  matter  of  law,  Wliite  v.  Appeal,   64   Penn.   St.   67,  Siiarswood, 

Joi-dan,  27  Me.  870  ;.  Whipple  v.  Stevens,  J.,   says  :    "There  can  he  no  more  un* 

22  N.  H.  219  ;  Illsley  v,  Jewett,  2  Met.  equivocal  acknowledgment  of  a  present, 

(Mass.)  168;   Balch  v.  Onion,  4  Cush.  existing  debt,  than  a  payment  on  account 

(Mass.)  559  ;   Nash  v,  Hodgson,  81  £ng.  of  it;"  and  according  to  all  the  authorities 

L.  k  £q.  555  ;  Pond  v.  Williams,  1  Gray  this  is  all  that  is  required  to  take  a  case 

(Mass. ),    680  ;    Ramsay   v,   Warner,    97  out  of  the  statutes.    Part  payment  does 

Mass.  8  ;  Sanderson  v.  Milton  Stage  Co.,  not  create  a  new  debt,  but  revives  the  old 

18  Vt.  107  ;  Nesom  v,  D'Armand,  13  La,  one,  %nd  the  action  must  be  predicated 

An.  294  ;  Dyer  v.  Walker,  64  Me.  18.  upon  the  original  debt.     Biscoe  v.  Stone, 

^  Cleares  v.  Jones,  6  £xch.  578  ;  Bank  11  Ark.  89;  Egerey  v.  Decrew,  53  Me.  892; 

of  Utica  V,  Balloa,  49  N.  Y.  155.     Part  Elmore  v.  Robinson,  18  J  a.  An.  t>51. 
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be  shown  to  be  a  payment  of  &  portion  of  an  admitted  debt,  and  paid 
to,  and  accepted  by  the  creditor  as  auch,  accompanied  by  circumstances 
araouDting  to  an  absolute  and  unqualified  acknowledgment  of  more  being 
due,  from  which  a  promise  may  be  inferred  U>  pay  the  remainder.  If 
the  payment  was  intended  by  the  debtor  to  be  a  payment  of  all  that  was 
due,  the  circumstance  of  the  creditor's  having  received  it,  and  treated  it 
as  a  part  payment  only,  will  not  bring  it  within  the  statute.'  Fart 
payment  of  a  debt  is  not  of  itaclf  concIasiTe  to  take  the  case  out  of 
the  st&tute.  In  order  to  have  that  effect,  it  must  not  only  appear  that. 
the  payment  was  made  on  account  of  a  debt,  but  also  on  aecounflf  the 
debt  for  which  action  is  brought,'  and  tbat  the  paj'ment  was  made- 
as  a  part  gf  a  larger  indebtedness,'  and  under  sach  circumstances  as 

^  la  Foster  v.  DkivUt,  0  Elich.  eSS,  tO,  uid  vhich  tuTia^^eeo  done,  and  tbe- 

«Q  action  of  aaBumpfdt  vmu  broaghl  upon  racelpt  havuig  beea  ugned  by  Clail,  no 

■  pnnuissoiy  note  for  £fiOO,  dated  Dec.  7,  further  inteiMt  vm  paid.    1.  Clark  nibsa- 

1B45,  and  ^iao  upon  atiothiir  note  for  the  quently  died, haTingpreviontl; bequeathed 

•ame  amount,  dated  Jan.  20, 1813.   The  de-  the  tiotea  in  question  to  bis  eiecutora,  wltJi 

fendantpleaded  that  nfter  making  the  nota  certain  directioni 

it  was  agreed  lietweea  J.  Clark  and  tho  the  proceeda.     It 

defendant  that  tbe  latter  ibould  purdiase  of  the  receipt  vm 

with  bis  own    mouey   a  piece  of   paper  Bcktiowledgmeat  i 

marked  with   a   ]0*.  receipt  stamp,  and  the  caae  ant  of  tl 

ahonld  fill  npotid  write  on  it  tLua:  "  Hull,  and  that  the  t«a 

February  16tli,  1816.  Received  of  R.  January,  184S,  cc  i 
Dawber  (the  defendant),  the  sams  of  a  promiae  so  aa  to  render  the  defpndaat 
£1,080,  being  the  piiocipeJ  and  Interest  liable,  by  a  new  promiBa,  to  pay  the  orig- 
an two  notes,  dated  December,  1846,  and  inal  note*.  Tippets  •.  Heane,  ]  C.  M.  ft 
January,  1846,    in   full  of  all  demsuda."  B.  252. 

That  tho  defendant  should  snOer  J.  Clnrk         «  Tippets  *.   Heane,   4   Tyrwh.   772; 

to  dgn  his  name,  and  that  such  purchase  Weinman  v.  Eynman,  1  Eicb,  118.    This. 

of  the  paper,  and  sncb  writing  out  and  rule  and  its  application  v  well  illustrated 

filling  up,   and    permitting  J.   Clark   to  iaBPennsylTuiia  case,  where  tbepajnipnt 

sign  it,  diould  be  accepted  by  J.  Clark  in  of  the  iMsts  to  the  protbanotary  wu  held 

ftill  satisfactiOD  and  discharge  of  the  aaid  not  to  take  the  judgment  out  of  the  atat- 

canae*  of  action.     Second  plea,  the  stat-  ute,  because  the  costs  were  not  a  part  of' 

nte  of   limitatlona.      In   183S,   J.   Clark  the  debt    StrawM.  Hook,  26  Peon.  St. 

agreed  to  lend  the  defendant  £1,000,  on  361.  * 

recriring  two   promiMOiy  notes  of  £600  •  A'Coiirte.CTOBB,8Bii^.828.  In  Tip. 

each.     The  notes  weregiren,  and  the  in-  pete  v.   Heane,   arUt,  Parse,  B.,  says  : 

terest  thereupon  regularly  paid  by  the  de-  "  In  order  to  take  a  ease  out  of  the  stitute 

fondant  to  J,  Clnrk,  who,  on  receiving  it,  of  limitations  by  a  part  payment,  it  mnat 

was  in   the  habit  of  indorsing  a  memo-  appear,  in  the  first  place,  tlut  tbe  payment 

random  on  the  beck  of  the  notes.     The  was  made  on  account  of  a  debt ;  secondly, 

backs  ol  the  notes  being  at  length  entirely  it  must  sppear  that  the  payment  was  made 

coTered,  J-  Clark  propoeed  that  Uie  not«a  on  account  of  the  debt  for  which  the  action 

sbould  be  cancelled  and  othera  substituted,  is  brought.     But  the  caae  must  go  further, 

which  wag  accordingly  done,  and  the  note*  for  it  is  necessary,  in  the  third  place,  to 

taqueationgiTenbythedefendant.  InFeb-  ahow  that  tbe  payment  was  mode  at  part 

niary,  1846,  J.  Clark  expressing  a  wiah  to  payment  of  a  greater  debt;  because  tha 

make  the  defendant  a  present  of  the  £1,000,  principle  upon  which  a  part  payment  takes 

direoted  him  to  buy  a  10a  stamp,  and  draw  a  case  ont  of  thestalote  is,  that  it  admits 

out  a  receipt  for  £1.000,  and  £80  for  inter-  a  greater  debt  to  be  due  at  the  time  of  the 
roL.  1,-18 
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warrant  a  jary  in  finding  an  implied  promise  to  pay  the  balance ;  ^  and 
if  the  payment  was  made  under  such  circumstances  as  to  rebut  any 

part  payment.  Unless  it  amounts  to  an  the  intention  of  creating  a  new  liability  to 
admission  that  more  is  due,  it  cannot  pay  the  debt  The  acknowledgment  must 
operate  as  an  admission  of  any  stUl  exist-  be  such  as  would  authorize  the  jury  to 
ing  debt."  imply  from  it  a  promise  to  pay,  and  that 
^  Linsell  v,  Bonsor,  2  Bing.  241,  where  question  should  be  left  to  them.  Linsell  v, 
an  action  was  brought  to  recover  jC2 4211  j.;  Bonsor,  2  Bing.  N.  C.  241;  Wakeman  v, 
audit  was  proved  that  the  defendant  within  Sherman,  9  N.  Y.  88;  Chambers  t\  Gar- 
six  yeML  upon  1)eing  called  upon  for  in-  land,  3  Greene  (Iowa),  822.  In  Harper  v. 
terest,^^d  a  sovereign,  and  said  that  he  Frailey,  53  N.  Y.  642»  it  was  held  that  it 
owed  the  money  but  would  not  pay  it  It  must  be  made  by  the  party  to  be  charged, 
was  left  to  the  jury  to  say  whether  he  used  or  by  some  person  authorized  to  make  a 
the  words  in  earnest  or  in  jest ;  and  they  new  promise  on  his  behalf  for  the  residue, 
having  found  that  he  used  them  in  earnest.  Where  the  plaintiff  held  notes  against 
it  was  held  that  the  payment  of  the  sov-  the  defendant,  which  were  dated  more 
ereign  did  not  take  the  debt  out  of  the  than  six  years  before  the  commencement 
Statute.  A  part  payment  will  not  take  a  of  his  action,  and  the  jury  found  the  fact 
case  out  of  the  statute  of  limitations,  that  within  six  years  ^e  defendant  made 
unless  it  is  expressly  made  as  part  payment  a  general  payment  to  the  plaintiff  on  ac- 
in  discharge  of  1  Ability  for  a  larger  amount,  count  of  some  one  or  more  of  the  notes,  or 
and  with  the  intention  of  admitting  a  lia-  of  the  indebtedness  manifested  by  them, 
bility  to  pay  t|^  residue.  Prior  to  the  it  was  held  that  a  promise  of  further  pay- 
case  of  A' Court  F.  Cross,  anU^  it  was  sui>-  ment  must  be  implied  ;  that  it  was  not 
posed  that  the  mere  acknowledgment  of  a  essential  that  the  defendant  should  have 
debt  was  a  waivfr  of  the  statute  ;  but  that  recollected  the  giving  of  the  notes  at  the 
case  decided  that  the  acknowledgment  time  of  making  the  payment,  if  he  was 
must  be  such  as  to  operate  as  a  new  prom-  aware  of  the  indebtedness  for  which  they 
ise.  In  that  case.  Best,  C.  J.,  says:  "  There  were  given,  and  acted  with  reference  to  it 
aw  many  cases  from  which  it  may  be  col-  Ayer  v,  Hawkins,  19  Vt  26.  The  plain- 
lected  that  if  there  be  anything  said  at  the  tiff  had  an  account  against  the  defendants, 
time  of  the  acknowledgment  to  repel  the  in-  for  the  payment  of  a  portion  of  which  a 
ference  of  a  promise,  the  acknowledgment  third  person  was  liable  to  the  defendants, 
will  not  take  a  case  out  of  the  statute."  Within  a  year  before  the  commencement 
It  is  for  the  jury  to  say  quo  animo  the  of  the  action  one  of  the  defendants,  to- 
party  makes  the  admission.  The  mere  act  gether  with  the  plaintiff  and  such  third 
of  part  payment  does  not  of  itself  take  the  person,  examined  the  plaintiff's  account, 
case  out  of  the  statute|but  the  payment  and  no  objection  was  made  to  any  portion 
must  be  made  with  a  Mew  to  revive  the  of  it,  and  the  items  for  which  such  third 
debtor's  liability.  In  the  case  of  Bateman  person  was  holden  were  selected  and  paid 
«.  Pinder,  3  Q.  B.  674,  the  court  put  imrt  for,  and  credit  was  given  by  the  pkintiff 
payment  on  the  same  footing  as  an  ac-  for  the  payment,  upon  account,  and  it  was 
knowledgment  And  where  a  party  revives  held  that  it  was  sufficient  to  take  the  case 
a  debt  by  paying  it  into  court,  but  at  the  out  of  the  statute.  Sanderson  v.  Milton 
same  time  refuses  to  pay  interest,  such  Stage  Co.,  18  Vt  107.  In  an  action  by  an 
pajrraent  of  the  principal  does  not  revive  administrator  on  a  promissory  note  com- 
the  claim  for  interest  CoUyer  v.  Willock,  menced  more  than  six  yeare  after  the  date 
5  Bing.  618.  So,  where  some  items  of  ac-  of  the  note,  an  indorsement  in  the  hand- 
count  are  barred  by  the  statute,  a  part  writing  of  the  intestate  of  a  payment  pur- 
payment  by  the  debtor,  without  appro-  porting  to  have  been  made  more  than  two 
priation  to  such  items,  will  not  take  them  .yeare  before  the  statute  of  limitations 
out  of  the  statute.  Mills  v.  Fowkes,  6  would  attach,  and  six  months  prior  to  hia 
Bing,  N.  C.  465.  Those  authorities  show  death,  held,  the  jury  might  regard  it  as 
that  the  part  payment  must  be  made  with  evidence  of  a  new  promise,  though  there 
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Bach  promise,  it  does  not  affect  the  operation  of  the  statute.  Thus, 
where  a  debtor  paid  to  a  creditor  a  less  sum  than  was  due,  under  an 
agreement  on  the  part  of  the  creditor  to  accept  it  in  full,  it  was  held 
that  such  paj'ment  did  not  remove  the  statute  bar.^  If  it  stands  am- 
biguous whether  the  payment  is  a  part  payment  of  an  existing  debt, 
more  being  admitted  to  be  due,  or  whether  the  payment  was  intended 
by  the  party  to  satisfy  the  whole  of  the  demand  against  him,  the  pay- 
ment cannot  operate  as  an  admission  of  a  debt  so  as  to  extend  the 
period  of  limitation.'    In  some  of  the  States,  it  is  held  that  .a  partial 

was  no  proof  other  than  as  above  of  the  gaished  from  constructive  fraud,^founded 

time  when  said  indorsement  was  actually  upon  some  breach  of  duty.    The  ezpres- 

made.    Coffin  v.  Bucknam,  12  Me.  471.  sion  "fiduciary  character/'  as  used  in  said 

A  deceased  party  had  made  in  his  books,  provision,  refers  to  cases  of  technical  trust, 

within  three  years,  an  entry  settling  an  actually  and  expressly  constituted,  and 

account   against   tiie  plaintiff,    crediting  does  not  include  those  which  the  law  im- 

him,  '*  by  amount  of  services  rendered  on  plies  from  the  contract  of  the  parties, 
account,  1898.58."    Among  the  papers  of        Bradner  o.  Strong,  89  N.  T.  299,  distin- 

his  executrix,  after  her  death,  was  found  a  guished. 

receipt  given  by  plaintiff  to  the  executrix  A  promise  by  which  a  debt  dischai^ed 
for  $807.86,  "  on  account  of  services  ren-  in  bankruptcy  is  renewed,  must  be  express 
dered  the  deceased  in  his  lifetime,"  dated  and  distinct,  it  cannot  be  implied  or  in- 
about  six  months  before  the  bringing  of  ferred ;  and  so  partial  jMiyments  will  not 
this  action.  The  plaintiff  brought  his  revive  the  debt  in  this  respect.  The  rule 
action  on  account  for  services  rendered  as  in  this  respect  is  different  from  that  ap- 
clerk  and  agent  for  the  deceased  against  plied  to  the  defence  of  the  statute  of  limi- 
his  administrators  ds  bonit  mm.  Held,  tations.  In  an  action  to  recover  for  mon- 
that  the  entry  and  receipt  were  sufficient  eys  expended  for  the  use  of  a  firm,  of  which 
to  remove  the  bar  of  the  statute  of  limi-  defendant  is  the  survivor,  it  appeared  that 
tations,  which,  without  them,  would  have  the  plaintiffs  loaned  to  the  defendant's 
been  an  effective  one  to  the  action.  Qujmn  firm  their  promissory  notes.  Subsequently 
o.  Carroll,  10  Md.  197.  An  indorsement,  said  firm  filed  a  petition  in  bankniptcy, 
in  the  plaintifiTs  handwriting,  of  a  partial  and  were  adjudged  bankrupts,  and  were 
payment  on  a  witnessed  note  within  twenty  discharged.  Two  of  the  notes  were  there- 
years,  together  with  testimony  that  the  after  renewed  by  new  notes,  made  by  the 
defendant  had  since  said  ho  would  pay  the  plaintiffs,  to  the  order  of  the  defendant's 
balance  of  the  principal,  was  held  to  revive  firm,  and  by  them  indorsed  and  passed  to 
a  note  dated  more  than  twenty  years  since,  the  bank  holding  the  original  notes,  and 
Howe  V.  Saunders,  88  Me.  850.  some  payments  were  made  to  the  plaintiffs 

^  Berrian  o.  New  York,  4  Robt  (N.  T.  by  the  defendant's  firm  upon  the  account. 

Superior  Ct. )  588.  It  was  held  that  a  new  promise  was  to  be 

s  Waugh  9.  Cope,  6  M.  ft  W.  829  ;  implied,  from  the  indorsement  of  the  re- 

Bnrkitt  v,  Blanshard,  8  Exch.  89.  newal  notes,  to  pay  so  much  of  the  debt. 

In  Lawrence  o,  Harrington,  122  N.  Y.  but  not  to  pay  the  balance  represented  by 

408,   it  was  held:    Conversion  is  not  a  the  other  notes ;  also,  that  the  payment 

**  fraud  "  within  the  meaning  of  that  word  on  account  was  not  sufficient  to  authorize 

n.M  u»ed  in  a  provision  of  th^  bankrupt  act,  a  finding  of  a  promise  to  pay  the  residue 

M'hich  provides  that  "  no  debt  created  by  of  the  debt. 

fraud  or  embezzlement  of  the  bankrupt  or        After  the  discharge  in  bankruptcy,  the 

by  his  defalcation  as  a  public  officer,  or  defendant  wrote  to  the  plaintiffs  letters 

while  acting  in  a  fiduciary  character,  shall  containing  these  statements  :  "  We  do  not 

be  discharged  under  this  act."  calculate  you  will  suffer  any  loss  by  us  ; 

The  fraud  intended  by  the  law  is  a  pod-  we  will  do  the  best  we  can  and  all  that  is 

tive   fraud,  or  fraud   in  fact,  as   distin-  in  our  power  to  save  you  harmless."    It 
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payment  of  a  note  or  other  Bimilar  obligation  does  not  remove  the  stat- 
ute bar  as  to  the  balance,  unless  it  is  accompanied  by  an  express 
acknowledgment  of  a  further  indebtedness,  or  by  an  express  promise  to 
pay  it;^  but  this  doctrine  will  be  found  to  be  predicated  upon  the 
peculiar  wording  of  the  statute,  or  upon  erroneous  grounds  of  decision 
which  do  not  generally  prevail  in  the  English,  or  in  the  great  majority 
of  our  own  courts,  —  the  rule  generally  adopted  being  that  a  general 
payment  on  account  of  a  greater  debt,  unaccompanied  by  any  qualifying 
acts,  removes  the  statute  bar  as  to  the  balance.' 

Sec.  98.  Most  be  Nothing  to  repel  Inference  of  AdmlBslon  that 
more  is  due. — If  the  payment  is  accompanied  by  declarations  and 
statements,  from  some  of  which  it  is  to  be  Inferred  that  a  further  debt 
still  remained  due,  and  from  others  that  all  further  liability  was  re* 
pudiated,  it  is  for  a  Jury  to  draw  their  own  inferences  from  the  state* 
ments  made,  and  adopt  or  reject  what  portions  of  them  they  think 
fit'  If  there  is  a  mere  naked  payment  of  money,  without  anything 
to  show  on  what  account  or  for  what  reason  the  money  was  paid,  the 
payment  will  be  of  no  avail  under  the  statute.    If  the  party  merely 

was  held  that  these  statements  did  not  in-  471  ;  Hunt  v.  Holly,  18  Oa.  878  ;  McLaren 

dicate  an  intention  to  pay  at  all  events.  «.  Mc&Iartin,  86  N.  Y.  88.     Where  there 

The  plaintiflfs  delivered  to  the  defendant's  is  a  running  accottnt  between  parties  of 

firm  their  promissory  note  to  procure  it  long  standing,  of  which  the  debtor  has 

to  be  discounted  and  send  to  them  the  never  been  famished  with  the  items,  or 

proceeds ;   said  firm  received  and  appro-  otherwise  apprised  of  the  entries  therein,  it 

priated  the  proceeds  to  their  own  use.  has  been  held  not  sufficient  to  warrant  the 

Two  of  the  notes  loaned,  as  above  stated,  court  in  so  applying  a  general  payment  as 

were  loaned  to  take  up  the  note  so  appro-  to  take  the  whole  debt  out  of  the  statute, 

priated.    It  was  held,  the  fact  that  said  but  that  the  question  should  be  left  to  the 

notes  had  their  origin  in  the  conversion  of  jury  to  find  on  account  of  what  indebted- 

the  proceeds  of  the  former  note  did  not  ness  the  payment  was  made.    Beltzhoover 

take  them  out  of  the  operation  of  the  dis-  v.  Jewell,  11  G.   &  J.   (Md.)  212.     But 

charge  in  bankruptcy.    The  renewal  notes  while  this  may  be  the  rule  where  there  b 

matured  in  1878,  and  were  then  paid  by  anything  attending  the  payment  or  any- 

plaintiffs.    In  1888  and  1884  work  was  thing  connected  with  the  account  itself 

done  by  defendant's  firm  for  plaintiffs,  un-  which  raises  a  doubt  as  to  the  application 

der  an  agreement   that  one-half  of  the  which  the  debtor  intended  should  be  made 

amount  should  be  credited  upon  the  old  of  the  payment,  yet  it  is  not  believed 

accounts,  and   credits  were    accordingly  that  the  mere  circumstance  that  the  debtor 

given.    It  was  held  that  such  credits  might  was  ignorant  of  the  items  of  an  account, 

be  considered  as  payments,  which  would  or  failed  to  make  inquiries  in  that  r^rd, 

take  the  case  out  of  the  operation  of  the  as  a  pnident  man  should  do,  will  in  any 

statute  of  limitations.  sense  alter  the  legal  effect  of   a  general 

1  Smith   r.   Westmoreland,    20  Miss,  payment  made  thereon. 

636  ;  Michigan  Ins.  Co.  v.  Brown,  11  Mich.  ^  Wainman  v.  Kynman,  1  Exch.  118  ; 

265  ;  Seel  v.  Matthews,  7  Yerg.  (Tenn.)  Baildon  v.  Walton,  1  Exch.  617. 

313.  In  Blair  i;.  Lynch,  105  N.  Y.  636,  it 

'  Semmes  v.  Magnider,  10  Md.  242;  was  held  that  a  payment,  such  as  will  avert 

Foster  v,  Starkey,  12  Gush.  ( Mass. )  324  ;  the  effect  of  the  statute  of  limitation  as  a 

Niemceweiz  v,  Bartlett,  18   Ohio,    271 ;  bar,  must  be  a  conscious  and  voluntary 

Burr  V.  Burr,  26  Penn.  St  284  ;  Whipple  act  on  the  part  of  the  debtor,  explainable 

v.  Stevens,  22  K.  H.  219  ;  Barron  v.  Ken-  only  as  a  recognition  and  confession  of  the 

nedy,  17  Gal.  574  ;  Sanford  v,  Hayes,  19  existing  liability. 
Conn.  591 ;  Bridgeton  v.  Jones,   84  Mo. 
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saj's,  "Place  the  money  to  my  account/'  without  specifying  any 
account  or  any  debt,  and  the  creditor  appropriates  the  pa3'ment  in 
part  liquidation  of  the  debt  barred  by  the  statute,  without  the  privity 
or  assent  of  the  debtor,  this  will  be  of  no  avail  as  an  acknowledgment 
of  the  debt  by  the  debtor ;  but  it  will  be  otherwise  if  the  appropriation 
is  made  with  the  privity  and  assent  of  the  latter.  If  there  is  a  dis- 
puted and  an  undisputed  debt,  or  if  there  are  two  debts,  —  one  barred 
by  the  statute  and  the  other  not  barred,  —  a  general  payment  on  account 
will  be  of  no  avail  at  common  law,  under  the  statute,  because  it  is  left 
nncertain  to  which  debt  the  payment  was  intended  to  be  applied.^  But 
all  the  surrounding  circumstances  may  be  regarded  to  ascertain  the  in- 
tent of  the  debtor  in  making  the  payment,  and  see  whether  there  is  any 
evidence  to  show  to  which  debt  he  intended  it  to  be  applied.'  The  par- 
ticular account  on  which  the  money  was  paid  may  be  proved  by  subse- 
quent declarations  or  statements  of  the  partj-  making  the  payment,  as 
well  as  by  declarations  accompanying  the  act  of  paj'ment  If,  there- 
fore, the  fact  of  the  pa3'ment  is  proved,  any  subsequent  statement  or 
declaration  of  the  party,  although  made  after  action  brought,  ma}'  be 
given  in  evidence,  to  show  either  that  the  payment  was  the  interest  of 
a  debt  due,  or  that  it  was  a  part  paj'ment  of  principal,  or  that  it  was 
made  in  reduction  of  some  particular  debt  proved  or  admitted  to  be 
due.*    The  burden  of  establishing  a  part  payment  sufficient  as  to  time 

1  Bum  V.  Boulton,  2  C.  B.  476  ;  Milles  v.  O'Neil,  7  M.  &  W.  631,  where  the  de- 

V,  Fowkes,  6  Bing.  N.  C.  455.  cision  in  Willis  v.   Newham,  a^Ue,  was 

*  Nash  V,  Hodgson,  1  Jar.  N.  fl.  948.  adhered  to,  Lord  Abinger,  C.  B.,  said  : 

*  Waters  v,  Tompkins,  2  C.  M.  &  R.  "If  this  question  were  res  integra,  I  should 
720.  In  Bevan  v.  Gehling,  8  Q.  B.  742,  certainly  say  that  the  mode  of  payment  of 
in  an  action  upon  a  promissory  note  to  principal  or  interest  was  left  by  Lord 
which  the  statute  was  pleaded  the  plaintiff  Tenterden's  act  to  be  proved  as  at  corn- 
gave  evidence  that  the  defendant  had  paid  mon  law.  But  we  are  not  sitting  here  as 
five  shillings  on  account  of  the  note.  He  a  court  of  error.  .  . .  My  impression,  how- 
then  offered  to  prove  that  the  defendant,  ever,  is,  that  the  act  of  Parliament  has 
on  a  subsequent  occasion,  admitted  orally  been  pressed  beyond  its  intention."  And 
that  he  made  such  payment  on  account  of  Parke,  B.,  referring  to  Willis  v,  Kewham, 
the  note ;  and  it  was  held  that  such  evi-  aiUe^  and  Bayley  v,  Ashton,  ante,  said  : 
dence  was  properly  admissible.  In  the  cases  "  My  feeling  certainly  is,  that  those  deci- 
of  Willis  V.  Newham,  8  Y.  ft  J.  518,  and  sions  have  gone  too  far  ;  but  sitting  as  we 
Bayley  v.  Ashton,  12  Ad.  &  £1.  498,  oral  do,  with  a  co-ordinatQ  jurisdiction  only, 
evidence  of  part  payment  as  an  acknowl-  we  cannot  overrule  the  judgment  of  the 
edgment  was  held  insufiicient ;  but  In  Court  of  Queen's  Bench."  He  intimated, 
Waters  v.  Tompkins,  2  C.  M.  ft  R.  237,  however,  that  the  plaintiff  might,  in  a 
part  payment  having  been  proved  other-  fresh  action,  bring  error ;  and  he  added  : 
wise  than  by  admissions,  it  was  held  that  "  If  it  comes  before  us  in  that  shape,  I 
oral  declarations  were  receivable  to  show  shall  then  hold  myself  fully  at  liberty  to 
that  the  payment,  when  made,  had  been  consider  it  independently  of  the  cases." 
appropriated  to  the  debt  in  question.  And  the  case  of  Bevan  v.  Gehling,  ar^te, 
Moore  v.  Strong,  1  New  Gas.  441,  and  which  was  decided  subsequently  to  all  the 
Trentham  v.  Deverill,  3  id.  897,  also  show  preceding  cases,  adopted  the  doctrine  of 
how  far  evidence  of  this  kind  is  admissible  Waters  v.  Tompkins,  ante,  and  Bank  of 
to  support  or  explain  other  proof  of  a  pay-  Utica  v.  B^ou,  49  N.  Y.  155. 

ment.    In  the  subsequent  case  of  Maghee 
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and  other  circumstances  to  remove    the  statute    bar  is  upon    the 
plaintiff.^ 

Sec.  99.  Payment  of  Representatives  of  Debtor.  —  In  New  York 
it  is  held  that  under  the  code,  as  before,  part  payment  does  not  take 
a  debt  out  of  the  statute,  unless  made  under  such  circumstances  as  to 
warrant  the  inference  that  the  debtor  thereby  recognized  the  debt, 
and  signified  his  willingness  to  pay  it.  Thus,  payment  by  an  assignee, 
in  trust  for  the  benefit  of  creditors,  does  not  take  the  case  out  of  the 
statute  as  to  the  debtor,  except  upon  au  express  authorization  by 
him  ;  and  any  authority  to  the  assignee  to  pay  part  of  it  is  a  recogni- 
tion by  the  debtor  on  the  day  when  the  autliority  is  given,  and  not  on 
the  subsequent  day  of  pa3*ment ;  and  in  a  case  where  the  assignment 
was  before  the  bar  had  run  and  authorized  payment  of  all  debts  for 
money  borrowed,  it  was  held  that  the  statute  ran  against  the  debt 
from  tiie  day  of  the  assignment.^  From  what  has  been  said,  as  well  as 
upon  principle,  it  may  be  said  that  a  part  pa3'ment,  except  in  tJiose 
States  where  by  statute  it  is  expressly  given  effect  to,  as  before  stated 
in  this  section,  has  no  greater  effect  than  any  other  unqualified  acknowl- 
edgment, and,  consequently,  must  be  connected  both  with  the  parties 
and  the  claim  in  suit,  by  sufficient  evidence.* 

Sec.  100.  Rule  in  Tippets  v,  Heane.  —  In  the  case  first  cited  in 
the  preceding  note,  the  plaintiff  proved  by  a  witness  that  he,  by  the 
direction  of  the  defendant,  paid  to  the  plaintiff  £10  within  six  3'ears ;  but 
the  witness  was  unable  to  say  upon  what  account  the  money  was  paid, 
or  to  give  any  evidence  beyond  the  mere  fact  of  having  paid  the  money 
by  the  defendant's  direction.  The  Judge  left  it  to  the  jury  to  say 
whether  the  money  was  paid  on  account  of  the  debt  in  suit ;  and  also 
observed  to  them,  that  no  other  account  between  the  parties  was  shown 

1  Biggs  V,  Roberts,  85  N.  C.  451.     In  Kelly,  67  id.  78  ;  Henly  v.  Lanier,  75  id. 

this  case,  the  coui-t  held  that  the  obetruc-  172 ;  Faisson  v.  Bowden,  72  id.  405.    The 

tion  of  the  statute  of  limitations  may  be  new  promise  which  wiU  rerive  a  debt  ex- 

removed  by  an  act  of  partial  payment,  tinguisbed  by  bankruptcy  must  be  distinct 

proved  to  have  been  made  at  a  time  com-  and  specific  ;  and  a  mere  acknowledgment 

raencing  from  which  the  prescribed  limi-  of  the  debt,  though  implying  a  promise  to 

tation  would  not  have   expired   at  the  pay,  is  not  sufficient.     It  was  held  by  the 

beginning  of  the  action ;  but  the  burden  is  Supreme  Court  of  Massachusetts  that  even 

upon  the  plaintiff  to  show  that  the  partial  a  payment  of  interest  or  principal  indorsed 

payment  was  made  at  such  a  time  as  to  on  the  note  by  the  debtor  himself  is  insuf- 

save  the  debt  from  the  operation  of  the  ficient  to  warrant  a  jury  in  inferring  a  new 

statute.    An  unaccepted  offer  to  discharge  promise  to  pay  the  residue  of  the  debt 

the  bond  by  a  conveyance  of  land  is  not  Merriam  v.  Bayley,  1  Cush.  (Mass.)  77  ; 

such  a  recognition  of  a  subsisting  liability  Savings  Inst  v.  Littlefield,  6  id.  210. 
as  in  law  will  imply  a  promise  to  pay  the         ^  Pickett  v.  King,  34  Barb.  (K.  Y.) 

debt.     In  Fleming  v.  Hayne,  1  Starkie,  193.     See  also,  to  the  same  effect,  Rich- 

370,  Lord  Ellenborouoh  instructed  the  ardson  v.  Thomas,  13  Gray  (Mass.),  381 ; 

jury  :  "You  ought  to  be  satisfied  that  the  Roosevelt  v,  Marks,  6  Johns.  (N.  Y.)  Ch. 

defendant  made  a  distinct,   unequivocal  266. 

promise  to  pay  before  he  is  placed  again  in  •  Tippets  v.  H(>ane,  1  C.  M.  &  R.  253^ 
the  responsible  situation  from  whirh  the  Bateraan  v.  Boulton,  2  C.  B.  476  ;  Wain- 
law  has  discharged  him. "  See  also  Qreen  man  v.  Kynman,  1  £xch.  118;  Mills  v, 
V.  Greensboro,  83  N.  C.  449  ;  Fraley  v.  Fouke,  4  Bing.  N.  0.  76. 
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to  have  existed  at  the  time  when  the  payment  was  made.  The  jury  hay- 
ing found  a  verdict  for  the  plaintiff,  the  Court  of  Exchequer  set  it  aside, 
on  the  ground  that  there  was  no  evidence  from  which  the  jury  were  war- 
ranted in  finding  that  by  the  payment  the  defendant  admitted  that  more 
was  due ;  in  other  words,  that  there  was  no  evidence  that  the  defendant 
intended  it  as  a  part  payment  of  a  greater  debt.  In  another  English 
case,^  it  appeared  that  the  plaintiff,  an  attorney,  had  done  professional 
business  of  various  kinds  for  the  defendant  in  1827  and  several  subse- 
quent years.  In  July,  1882,  the  defendant  having  been  a  witness  on  a 
lunacy  inquiry,  in  which  the  plaintiff  was  concerned  as  solicitor,  the 
plaintiff  wrote  to  him  to  ask  what  were  his  expenses  on  that  occasion. 
The  defendant,  in  reply,  requested  the  plaintiff  to  allow  what  was  usual, 
and  place  the  same  to  his  (the  defendant's)  account.  In  March,  1833, 
the  plaintiff  wrote  to  the  defendant,  informing  him  that  the  sums  allowed 
were  £2  2a,  and  10a.  6(;?.,  enclosing  receipts  for  those  sums  for  the  de- 
fendant's signature,  and  concluding,  ^^  I  will  give  you  credit  for  the 
sums  in  my  account  against  you,  agreeably  to  j'our  note  of  the  21st 
July  last."  The  defendant  returned  the  receipts  signed  b}*  him,  and  the 
£2  2a.  and  10a.  Qd.  were  paid  to  the  plaintiff  on  the  production  of  those 
receipts.  In  1838,  the  plaintiff  delivered  to  the  defendant  a  bill  of  costs, 
amounting  to  £289,  the  first  item  being  in  1827,  and  the  two  last  in  1830 
and  1831.  These  two  were  charges  for  £3  and  £5  cash  lent;  the  rest 
of  the  bill  was  for  professional  business.  The  court  held  that  the  letters 
given  in  evidence  did  not  sufiiciently  show  that  the  money  paid  was 
paid  in  part  satisfaction  of  the  debt  in  suit,  to  remove  the  statute  bar. 
Lord  Abinger,  C.  B.,  said :  ^^  There  have  been  several  cases  in  which 
it  has  been  considered,  afber  much  discussion,  and  adopted  by  all  the 
courts,  that  the  payment  must  appear,  either  by  the  declarations  or  acts 
of  the  party  making  it,  or  by  the  appropriation  of  the  party  in  whose 
favor  it  is  made,  to  be  made  in  part  payment  of  the  debt  in  question : 
if  it  stands  ambiguous,  whether  it  be  part  payment  of  an  existing  debt, 
or  payment  generall}^,  without  the  admission  of  any  greater  debt  as  due 
to  the  party  ;  if  it  may  have  been  made  hy  the  party  paying  in  reduction 
of  an  account  due  to  himself,  or  intended  to  satisfy  the  whole  of  the  de- 
mand against  him,  —  then  it  is  not  sufiScient  to  bar  the  statute  of  limita- 
tions. And  we  think  it  does  not  satisfactoiily  dppear,  from  the  letters 
given  in  evidence  in  this  case,  that  the  defendant  admitted  that  there 
was  any  existing  account  against  him,  more  than  the  sum  he  was  pay- 
ing ;  all  that  he  admits  is,  that  the  money,  when  received,  is  to  be  ap- 
plied in  discharge  of  the  account  which  the  plaintiff  had  against  him ; 
but  there  is  no  distinct  admission  that  that  was  an  existing  debt  of  which 
that  was  a  payment  in  part  We  think,  therefore,  that  the  case  falls 
within  the  principles  of  the  decisions  in  this  court,  and  also  in  the  Court 
of  Common  Pleas,  and  that  the  rule  must  be  made  absolute  to  enter  a 
verdict  for  the  defendant  on  the  plea  of  the  statute."  And  the  rule 
adopted  in  this  case  is  generally  followed  in  this  country.' 

1  Waugh  V.  Cope,  6  M.  &  W.  824.  ^  Hodge  v,  Manley,  26  Vt.  210 ;  Arnold 
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Sec.  101.  Payment  most  be  authorized  and  volimtary.  —  Not  only 
is  it  necessary  that  the  debt  mast  be  identified,  and  the  payment  shown 
to  be  a  part  payment^  but  it  mast  also  be  unaccompanied  with  any  decla- 
rations or  circumstances  that  rebut  the  inference  of  a  willingness  and 
intention  on  the  part  of  the  debtor  to  pay  the  balance ;  ^  and  it  must  have 

V.  Dowuing,  11  Barb.  (N.  Y.)  554.    The  ^  Smith  9.  Eastman,  8  Gush.  (Mass.) 

court  cannot  imply  a  promise,  so  as  to  take  855  ;  Bell  v.   Crairford,   8  Gratt   ( Va.) 

a  contract  oat  of  ihe  operation  of  the  stat-  110. 

ute  of  limitations,  as  an  inference  of  law,  Under  the  La.  Code,  a  widow  is  not  liable 
from  the  mere  payment  of  a  part  of  the  in  solido  with  the  surriving  partners  of 
debt ;  but  the  evidence  should  be  submitted  her  husband  on  a  firm  note,  even  where 
by  the  court  to  the  jury,  with  proper  in-  she  has  accepted  the  succession  without 
structions.  White  v,  Jordan,  27  Me.  870.  benefit  of  inventory ;  payments,  therefore. 
And  if  it  is  shown,  or  the  jury  find,  that  made  by  them,  do  not  interrupt  the  run* 
the  payment  was  made  by  the  debtor,  and  ning  of  the  prescription  in  her  favor, 
was  intended  by  him  as  a  part  payment  of  Henderson  v,  Wadsworth,  115  U.  S.  264. 
a  greater  debt,  it  is  sufficient,  as  a  pait  pay-  The  holder  of  a  note  threatened  to  sue  the 
ment  is  of  itself  an  admission  of  the  exist-  surety  unless  a  payment  was  made  at  once, 
ence  of  the  debt,  and  an  implied  promise  The  maker,  in  the  holder's  presence, 
to  pay  the  balance,  unless  accompanying  banded  money  to  the  surety,  and  the  sure- 
circumstances  or  declarations  negative  the  ty  handed  it  to  the  holder.  It  was  held 
admission.  Burr  c.  Williams,  20  Ark.  171-  that  the  payment  was  to  be  deemed  the 
A  part  payment  to  stop  the  statute  must  surety's.  Green  v.  Morris,  58  Vt.  35. 
be  such  as  admits  the  existence  of  a  greater  While  the  bankrupt  act  was  in  force,  an 
debt,  Prenatt  v.  Rnnyon,  12  Ind.  174  ;  and  assignee  in  insolvency  proceedings  under 
must  appear  to  be  a  payment  made  on  ac-  the  State  law,  under  order  of  court  made  a 
count  of  the  debt  for  which  the  action  was  payment  on  a  note  of  the  insolvent  It 
brought.  And  it  must  further  appear  that  was  held  that  this  payment  did  not  sus- 
the  payment  was  made  as  part  payment  of  peud  the  runniug  of  the  statute.  Benton 
a  larger  debt,  and  that  it  was  voluntary  on  v,  Holland,  58  Vt  588.  Part  payment, 
the  part  of  the  debtor ;  and  it  must  occur  within  six  years,  of  a  book  account  with 
under  such  circumstances  as  are  consistent  an  express  verbal  promise  to  pay  the  bal* 
with  an  intent  to  pay  such  balance.  Arnold  ance  takes  the  balance  out  of  the  bar  of  the 
V.  Downing,  11  Barb.  (N.Y.)  554.  statute.     State  v.   Gorlies,    47  K.  J.  L. 

Evidence  of  a  want  of  consideration  for  108. 
a  note  sued  upon  is  not  admissible  to  dis-  If  the  holder  of  a  note  draws  an  order 
prove  a  partial  payment  indorsed  thereon,  on  a  surety  on  it,  and  the  order  is  paid, 
and  relied  upon  by  the  holder  to  save  the  this  is  a  payment  on  the  note  which,  as  to 
statute  of  limitations.  Dividson  v.  Delano,  such  surety,  takes  the  case  out  of  the  bar 
11  Allen  (Mass.),  523.  But  an  intention  of  the  statute.  Long  v.  Miller,  98  N.  G. 
that  the  payment  should  be  a  part  payment  288.  Payments  made  by  the  maker  of  a 
must  be  shown  either  by  the  debtor's  decla-  note  after  its  maturity  do  not  suspend  the 
rations,  acts,  or  the  circumstances.  The  running  of  the  statute  in  favor  of  the  sure- 
question  as  to  when  the  payment  became  ties.  Walters  v,  Kraft,  28  S.  C.  578 ; 
effective  is  also  to  be  gathered  from  the  cir-  s.  o.  55  Am.  Rep.  44.  Part  payment  does 
cumstances.  Thus,  where  a  debtor  does  not  stop  the  running  of  the  statute  as  to 
work  for  his  creditor,  at  different  periods,  debts  arising  out  of  different  transactions 
in  payment  of  his  indebtedness,  and  the  from  that  on  which  the  part  payment  was 
account  for  such  work  is  stated,  and  al-  made.  Compton  v.  Johnson,  19  Mo.  App. 
lowed  by  the  parties  as  a  payment,  the  88.  •  If  an  indorsement  of  payments  on  a 
aggregate  amount  of  the  account  will  be  a  not^  is  relied  on  to  take  the  case  out  of  the 
payment  as  of  the  date  of  the  statement  bar  of  the  statute,  plaintiff  must  prove 
and  allowance,  and  not  as  of  the  dates  of  when  the  payments  were  made.  Loewer 
the  several  items  of  the  account,  in  the  v.  Hang,  20  Mo.  App.  168. 
absence  of  any  agreement  to  that  effect.  Part  payment  of  a  trustee,  from  the 
Borden  v.  Peay,  20  Ark.  293.  proceeds  of  a  trustee  sale,   of  part  of  a 
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been  made  by  the  debtor  in  person,  or  by  some  one  anthorized  by  him,  to 
make  a  new  promise  on  his  behalf.^  And  a  payment  made  by  a  third 
person,  without  authority  from  the  debtor  to  make  it,  cannot  remove  the 
statute  bar,  because  it  does  not  imply  any  acknowledgment  of  the  debt 
by  the  debtor.^  Under  this  rule,  it  is  heid  that  a  partial  payment  by 
an  assignee  for  the  benefit  of  creditors  will  not  remove  the  bar  as  to 

debt  secured  by  the  deed  of  trust,  does  not  as  requested,  who  promised  to  and  did  sub« 

arrest  the  running  of  the  statute  in  favor  sequently  make  a  payment ;  this  he  re- 

of  the  debtor  on  the  residue  of  the  debt,  ported  to  the   surety,  who   in  response 

Leach  i;.  Asher,  20  Mo.  App.  656.     In  a  stated  that  it  was  all  right.     In  an  action 

Nebraska  case,  taxes  were  levied  and  col-  upon  the  note,  it  was  held  that  these  facts 

lected  for  interest  on  municipal  bonds,  did  not  show  an  authority  conferred  upon 

and  payments  wera  made  accordingly.     It  the  principal   to  make  a  payment  as  tlje 

was  held  that  such  payments  took  the  agent  of  the  surety,   so  as  to  take  the 

bonds  ont  of   the    bar  of   the    statute,  case  as  to  the  latter  out  of  the  statute  of 

School  District  o.   Xenia  Bank,  19  Neb.  limitations;  also  that  they  failed  to  establish 

89.  a  ratification  of  the  payment. 

A  part  payment  cannot  give  vitality  to  Win^hell  v.  Hicks,  18  N.  Y.  658  ;  Firat 

a  void  promise  to  pay.     Miner  o.  Lorman,  Nat  Bk.  v.   Ballou,  49  id.  155,  distin- 

56  Mich.  212 ;  but  payment  and  accep-  guished. 

tance  of  interest  on  a  note  stops  the  run-  ^  Smith  v.  Coon,  22  La.  An.  445  ;  Rich 

ning  of  the  statute.    De  Koslowski  v.  Yes-  v.  Niagara  Savings  Bank,  3  Hun  (N.  Y.), 

ler,  2  Wash.  407.  481.     Where  a  payment  is  made  by  an 

1  Harper  v.  Frailey,  58  N.  Y.   442  ;  agent  without  authority,  and  the  principal 

Smith  V.  Coon,  22  La.  An.  445.     A  pay-  afterwards  assents  thereto,  he  is  bound  by 

ment  by  one  as  tutor  for  an  estate  he  is  it,  and  it  has  the  same  effect  as  though 

administering  both  as  curator  and   tutor  made  by  himself,  First  National  Bank  of 

interrupts  the  running  of  the  statute  in  Utica  v.  Ballou,  49  N.  Y.  155  ;  but  if  the 

favor  of  the  estate.    Succession  of  Ducker,  debtor  does  not  assent  thereto,  he  is  not 

10  La.  An.  758.     If  a  surety  makes  a  pay-  bound,  Harper  v.  Frailey,  58  N.  Y.  542. 

ment  upon  the  note  as  agent  of  the  prin-  A  part  payment  made  by  the  wife  is  not 

cipal,  it  interrupts  the  statute  as  to  him,  sufficient,  unless  she  had  authority.  Butler 

unless  he  discloses  the  character  in  which  o.  Price,  115  Mass.  578.     A  promissory 

he  ^lakesthe  payment  at  the  time.  Holmes  note  for  |1,000,  made  by  H.,  and  payable 

V.  Dnrrell,  51  Me.  201.     But  a  payment  to  the  order  of  T.  ninety  days  after  date, 

by  the  principal  does  not  renew  the  note  with  T.  and  M.  as  indorsers,  was  discounted 

as  to  a  surety,  nnless  he  is  a  party  to  such  at  a  bank,  and,  not  being  paid  at  maturity, 

payment.     Hunter  v.  Robertson,  80  Ga.  was  duly  protested.    The  maker  of  the 

479.    In  Oalpin  v.  Barney,  87  Vt.  627,  a  note  failed,  and  made  an  assignment  of  his 

payment  made  by  an  agent  after  his  agency  property.    Soon  after  the  note  became  due, 

had  terminated,  was  held  inoperative  to  T.  paid  one-half  the  same  to  the  bank, 

remove  the  statute  bar.  The  assignees  of  the  maker  of  the  note 

In  Littlefield  v.  Littlefield,  91  N.  Y.  having  made  a  dividend  of  nine  per  cent, 
203,  it  was  held  that  while  a  debtor  may  and  having  paid  T.  |90  to  be  applied  on 
confer  authority  upon  another  to  make  a  this  note,  kept  half,  and  gave  the  other 
payment  for  him  which  will  be  effectual  as  half  to  the  bank  on  the  note.  The  cashier, 
against  a  plea  of  the  statute  of  limitations,  upon  being  informed  of  the  above  facts,  in- 
the  authority  should  be  clearly  established,  dorsed  $45  on  the  note  as  paid  by  T.  M. 
Thus,  one  of  three  makers  of  a  joint-and-  paid  the  bank  the  amount  due  on  the  note, 
several  promissory  note,  who  in  fact  signed  and  sued  T.  upon  it.  Held,  that  the  pay- 
it  as  surety,  upon  being  applied  to  for  pay-  ment  of  $45  by  T.,  which  was  made  within 
ment,  requested  the  payee  to  tell  the  prin-  six  years  of  the  commencement  of  the 
cipal  that  he  must  make  a  payment  there-  action,  took  the  note  out  of  the  statute  of 
on,  and  that  he  (the  surety)  said  so.  The  limitations.  Miller  o.  Talcott,  46  Barhb 
payee  made  the  statement  to  the  principal  (N.  Y.)  167. 
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the  assignor ;  ^  nor  will  the  pa3'ment  of  a  Judgment  obtained  against  a 
debtor  by  default  renew  the  debt  as  to  the  balance ;  ^  nor  does  the 
payment  of  a  dividend  in  the  Orphans'  Court  by  an  administrator  pre- 
clude him  or  his  successor  in  the  office  from  pleading  the  statute  as  to 
the  balance ; '  nor  will  a,ny  compulsory  pa3'ment  have  the  effect  to  re- 
move the  statute  bar.  Thus,  in  a  Louisiana  case  *  during  the  late  civil 
war,  the  debtor  was  compelled  to  pay  a  debt  due  to  the  plaintiffs  to  a 
receiver  of  the  Confederate  States,  which  was  paid  in  an  unlawful  cur- 
renc}'.  It  was  held  that  such  payment  did  not  interrupt  prescription  on 
the  note.  Nor  will  a  part  payment  by  an  administrator,  under  a  surro- 
gate's decree,  take  the  debt  out  of  the  statute  as  to  the  residue ;  '^  nor  a 
payment  by  one  partner  upon  a  paitnership  debt,  after  the  partnership 
is  dissolved. *  Nor  does  a  part  payment  derived  from  a  collateral 
security,  without  the  debtor's  assent  to  it  as  a  payment^  operate  to 
remove  the  statute  bar ;  ^  and  although  in  some  of  the  cases  ^  it  is  inti- 

^  Roosevelt  V.  Marks,  6  Johns.  (N.  Y.)  collect  the  same  and  apply  the  proceeds 

Oh.  266 ;  Pickett  v,  Leonard,  84  N.  T.  upon  the  note.     The  payee  collected  some 

175  ;  Pickett  v.  King,  84  Barb.   (N.  Y.)  of  the  notes  and  accounts  after  more  than 

193  ;  Barger  v.  Dorain,  26  id.  68.   Holding  six  years  from  the  date  of  the  note,  and 

a  contrary  doctrine  was  overruled  by  the  appUed  the  amount  upon  the  note.     lu  an 

last-cited  case.     Davies   v,   Edwards,    7  action  upon  the  note  brought  more  than 

Exch.  22 ;  Kead  v.  Johnson,  1  R.  I.  21 ;  six  years  after  its  date,  the  statute  of  liuii- 

Marienthal  v.  Hosier,  16  Ohio  St  566  ;  tations  was  pleaded,  and  the  plaintiff  set 

Roscoe  V.   Hale,   7  Gray   (Mass.),   274;  up  the  receipt  of  the  money  upon  such 

Stuart  V.  Foster,  18  Abb.  (N.  Y.)  Pr.  305  ;  notes  and  accounts  as  a  part  payment. 

Stoddard  v,  Doane,  7  Gray  (Mass. ),  387 ;  But  the  court  held  that  the  application  of 

Richardson  v,  Thomas,  13  id.  381.  the    money  so  collected  upon  the  note 

'  Goodwin  v.  Buzzell,  35  Vt  9.  vrithoiU  notice  to  the  payor,  could  not  oper- 

^  Miller  v.  Dorsey,  9  Md.  317.  ate  as  a  part  payment  sufficient  to  remove 

*  New  York  Belting  Co.  o.  Jones,  22  the   statute   bar.     Stanley,    J.,    said  : 

La.  An.  530.  "  Assuming  for  the  purposes  of  this  case 

^  Arnold  v.  Downing,  11  Barb.  (N.  Y.)  that  the  plaintiff's  receipt  of  the  proceeds 

554  ;  and  a  partial  payment  by  an  admin-  of  the  collateral  security,  and  his  applica- 

istrator  upon  a  debt  already  barred  does  tion  of  them  in  part  payment  of  the  debt, 

not  remove  the  statute  bar  as  to  the  bal-  were  in  every  sense  legal  and  light,  there 

ance.     McLaren  v.  Martin,  36  N.  Y.  88.  are  many  cases  in  which  the  creditor's  le- 

But  the  nile  would  be  otherwise  as  to  a  gal  receipt  and  application  of  a  payment 

pavment  before  the  statute  has  run.   Heath  do  not  show  a  new  promise  of  the  debtor. 

17.  Grenell,  61  Barb.  (N.  Y.)  190.  Mills  ».  Fowkes^  6  Bing.  N.  C.  465;  Nash 

«  Graham  v.  Selover,  59  Barb.  (N.  Y.)  i;.  Hodgson,  6DeG.  M.  &  G.  474;  Bum  v. 

313.     But  in  Missouri  a  part  payment  by  Boulton,  2  G.  B.  476  ;  Bank  v.  Wooddy, 

one  partner  after  dissolution,  five  years  10  Ark.  638 ;  Wood  v.  Wylds,  6  id.  754 ; 

before  suit  brought,  takes  the  debt  out  of  Pond  v.  Williams,  1  Gray  (Mass.),  630 ; 

the  statute.     McGlurg  v.  Howard,  45  Mo.  Walker  v.  Butler,  6  £1.  &  BI.  506. 
365.     So  also  in  Connecticut.    Bissell  «.        '*  But  such  pa3nnent  need  not  be  made  by 

Adams,  35  Conn.  299.  the  party  himself.    It  may  be  made  by  an 

7  Harper  v.  Fairley,  53  N.  Y,  442.    In  agent  duly  authorized  for  that  purpose. 

Brown  v.  Latham,  58  N.  H.  30,  42  Am.  and  payment  so  made  will  be  as  effectual 

Rep.  568,  the  debtor  at  the  time  he  exe-  as  if  made  by  the  principal.    But  it  is  not 

cuted  the  note  in  suit,  left  certain  notes  enough  that  the  agent  is  authorized  to 

and  accounts  in  the  hands  of  the  payee  as  make  the  payment ;  his  authority  must 

collateral  security,  and  authorized  him  to  enable  him  to  bind  the  principal  by  a  prom* 

»  Porter  v.  Blood,  5  Pick.  (Mass.)  476. 
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mated  that  a  sale  of  collaterals  made  within  a  reaaondble  time  aHer  they 
are  deposited  with  the  creditor,  and  the  proceeds  applied  upon  the 
debt,  may  operate  as  a  part  payment  at  the  date  of  the  receipt  of  such 

ise  to  pay,  and  such  authority  cannot  be  im-  made.  The  placing  of  the  security  in  the 
plied  from  the  bare  authority  to  make  the  plaintiff's  hands  was  of  no  greater  force  or 
payment  Winchell  «.  Hicks,  18  N.  Y.  effect  than  the  giving  of  the  note  itself.  It 
558.  was  not  understood  or  intended  to  be  a  fn- 
"  So  it  is  settled  by  numerous  authorities  ture  promise,  or  a  future  acknowledgment  of 
that  a  payment  by  assignees  in  bankruptcy  a  future  liability  and  a  future  willingness  to 
or  iusolyency  does  not  take  a  case  oat  of  pay ;  nor  is  there  any  evidence  of  knowl- 
tlic  statute.  Roscoe  v.  Hale,  7  Gray  edge  on  the  part  of  the  defendant  of  the 
(Mass. ),  274  ;  Stoddard  v,  Doane,  id.  887;  collection  or  application  of  the  money  upon 
Pickett  V.  Leonard,  34  N.  Y.  175  ;  Roose- '  the  note,  or  of  any  information  in  regard 
velt  V.  Mark,  6  Johns.  Ch.  (N.  Y.)  292  ;  to  it,  from  the  date  of  the  note  in  suit  un- 
Davies  v.  Edwards,  7  Ezch.  22 ;  1  Sm.  til  this  suit  was  brought,  so  that  the  de- 
Lead.  Cas.  869,  890.  And  this  is  upon  fendant's  assent  to  the  indorsement  cannot 
the  ground,  not  that  the  payment  was  not  be  presumed.  How  then  can  it  be  said, 
authorized,  but  that  the  authority  did  not  that  the  indorsement  relied  on  by  the  plain- 
extend  to  binding  the  party  by  an  acknowl-  tiff  is  evidence  of  an  acknowledgment  and  a 
edgment  of  the  debt  and  a  promise  to  pay  it  willingness  to  pay,  from  which  a  promise 
'*  What  was  the  contract  between  these  to  pay  the  balance  can  be  implied  ?  How 
parties,  and  what  was  its  legal  effect  ?  can  the  assent  of  the  defendant  be  pre- 
The  defendant  placed  in  the  plaintiff's  sumed,  when  he  had  no  knowledge  ?  How 
hands  the  notes,  accounts,  and  chattels,  can  such  payment  be  treated  as  part  pay- 
as  collateral  security  for  the  note  in  suit,  ment  of  a  greater  debt  ?  What  is  there  to 
He  authorized  the  plaintiff  to  collect  and  show  that  the  defendant  did  not  under- 
con  vert  them  into  money,  and  apply  the  stand,  when  the  collateral  was  placed  in 
proceeds  in  payment  of  the  note.  He,  in  the  plaintiff's  hands,  that  it  was  not  suffi- 
fact,  made  an  assignment  of  that  part  of  cient  to  satisfy  the  principal  debt  ?  If  no 
his  property  for  the  payment  of  the  plain-  promise  can  be  impUed  from  a  payment  by 
tiff*s  debt  He  was  the  assignor,  the  assignees  in  bankruptcy,  or  in  insolvency, 
plaintiff  the  assignee  ;  and  it  is  the  same  or  in  case  of  a  voluntary  assignment,  cer- 
in  principle  as  if  he  had  made  an  assign-  tainly  none  can  be  implied  fram  the  facts 
ment  of  all  his  property  for  the  benefit  of  disclosed  in  this  case.  When  the  defen- 
all  his  creditors.  Thid  was  the  whole  ex-  dant  placed  the  collateral  in  the  plaintiff's 
tent  of  his  contract,  and  the  limit  of  the  hands,  he  conferred  upon  him  authority 
plaintiff's  authority.  The  plaintiff's  right,  only  to  collect  and  apply  the  proceeds  upon 
in  this  case,  to  receive  the  proceeds  and  to  his  note.  He  made  the  plaintiff^  his  agent 
apply  them  in  part  payment,  and  his  ex-  for  that  purpose  alone.  He  set  apart  so 
ercise  of  that  right  within  six  years  of  the  much  of  his  property  and  placed  it  in  the 
date  of  the  writ,  were  neither  a  promise  plaintiff's  hands  as  security  for  his  debt 
made  by  the  defendant  within  that  time  The  plaintiff  can  stand  no  better  than  if 
to  pay  the  residue  of  the  debt,  nor  an  ac-  the  collateral  had  been  placed  in  the  hands 
knowledgment  made  by  the  defendant  of  a  third  party,  with  authority  only  to 
within  that  time  of  his  liability  and  willing-  collect  and  apply  the  proceeds  on  the 
ncRS  to  pay  the  residue,  nor  evidence  from  plaintiff's  debt.  Under  such  circumstances 
which  it  can  be  inferred  that  within  that  the  application  could  not  be  treated  as  a 
time  the  defendant  made,  or  intended  to  payment  from  which  a  new  promise  could 
make,  or  was  understood  to  make,  such  be  implied,  for  the  obvious  reason  that  the 
promise  or  acknowledgment  What  the  de-  agent's  authority  did  not  go  to  that  ex- 
fendant  did  in  1862  was  an  acknowledg-  tent  If  the  payment  by  the  agent  under 
ment  of  a  liability  and  a  promise  to  pay  at  such  circumstances  is  such  that  a  new 
that  time,  but  it  has  no  tendency  to  prove  promise  may  be  implied  from  it  then  the 
that  he  afterwards  made  such  promise  and  principal  is  bound  by  the  act  of  the  agent 
acknowledgment,  or  authorized  them  to  be  beyond  the  scope  of  his  authority." 
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proceeds,  3*et  this  doctrine  is  believed  to  be  fallacious,  and  rests  upon 
the  mistaken  notion  that  the  creditor  is  thereby  made  an  agent  of  the 
debtor  for  the  collection  or  sale  of  such  collaterals,  ignoring  the  circum- 
stance that  the  creditor  cannot  be  made  the  agent  of  the  debtor  to  such 
an  extent  as  to  make  an  act  done  by  him,  operate  as  a  new  promise  to 
himself,  without  which  ingredient  or  element  a  paj^ment  cannot  operate 
to  remove  the  statute  bar ;  and  according  to  the  later  cases  it  seems 
that  the  question  as  to  whether  the  creditor  exercises  diligence  or  not, 
in  the  sale  or  collection  of  the  collaterals,  has  no  influence  upon  the 
question  of  part  payment,  as  the  statute  can,  in  any  event,  only  be  sus- 
pended by  some  act  of  the  debtor,  or  some  person  authorized  by  him, 
from  which  a  new  promise  may  be  inferred,  and  in  this  view  the  suspen- 
sion of  the  statute  could  oiAy  be  claimed  from  the  time  when  such 
collaterals  were  deposited  with  the  creditor.^  In  the  last  named  case, 
Stanley,  J.,  said,  *'  The  plaintiff  relies  upon  some  authorities  which 
recognize  the  doctrine  that  a  debtor's  giting  collateral  security,  and 
the  creditor's  application  of  the  proceeds  of  it  within  a  reasonable  time 
are  evidence  of  a  new  promise  made  at  the  time  of  its  application.  The 
qualification  of  a  reasonable  time  relieves  the  doctrine  of  a  degree  of  in- 
justice, but  furnishes  no  sound  foundation.  It  signifies  that  the  doc- 
trine is  based  upon  the  creditoi*'s  authority  1y>  receive  the  proceeds  of 
the  security  in  payment  of  the  debt  within  a  reasonable  time ;  but  the 
creditor's  lien  upon  the  pledged  property,  and  his  authority  to  appropri- 
ate the  proceeds,  are  not  restricted  in  that  way.  He  is  authorized  to 
receive  the  proceeds  after  a  reasonable  time  and  apply  tftenn  to  the  debt; 
but  what  he  receives  after  the  expiration  of  a  reasonable  time,  is  as 
much  a  payment  as  what  he  receives  before,  and  his  authority  in  the 
former  case  is  as  clear  as  in  the  latter.  His  authority  in  both  cases  is 
to  receive  payment  out  of  the  proceeds.  The  foundation  of  the  doctrine 
of  a  new  promise  of  the  debtor,  within  a  reasonable  time,  supposed  to 
exist  in  a  limited  authority  of  the  creditor  to  receive  payment,  derived 
from  collateral  security  within  a  reasonable  time  wholly  fails.  There 
is  a  material  difference  between  receiving  a  payment  and  making  one. 
The  plaintiff's  authority  was  not  to  make  a  paj^ment  of  the  proceeds^ 
but  to  receive  them  in  payment,  and  whether  what  he  did  was  receiving 
a  payment  or  making  one,  it  teas  not  done  by  the  defendant  or  by  his 
authority^  within  six  years  of  the  date  of  the  writ,  and  it  is  immaterial 
whether  it  was  done  by  the  plaintiff  within  a  reasonable  time.  Author- 
ity given  to  the  plaintiff  by  the  defendant  to  receive  the  proceeds  of  the 
security  within  or  beyond  a  reasonable  time,  is  no  evidence  of  author- 
ity given  him  to  hind  the  defendant  by  a  new  promise  or  acknowledg- 
ment. If  the  plaintiff's  receipt  of  payment  of  part  of  the  debt  from  the 
security  within  the  six  3'ears,  was,  for  some  purposes,  a  payment  made 
by  the  defendant,  it  was  not  made  under  such  circumstances  that  his 
promise  to  pay  the  remainder  can  easily  be  inferred  from  it"  But  if 
the  debtor  himself  should  sell  or  collect  any  of  such  collaterals,  and  pass 

^  Browu  0,  Latbaro,  ante. 
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the  proceeds  over  to  the  creditor,  snch  act  would  amoant  to  a  part  paj^ 
ment  sufficient  to  remove  the  statute  bar,  because  from  such  act  a  new 
promise  could  fairly  be  raised,^  and  such  also  would  be  the  case  if  a 
third  person  authorized  by  the  debtor  to  sell  collaterals  and  make  such 
application,  should  hand  over  the  money  to  the  creditor,  received  from 
such  collaterals,  because,  unless  his  authority  had  been  previously  re- 
voked, he  would  be  authorized  to  make  the  payment,  with  all  the  legal 
consequences  which  could  be  implied  therefrom.  If,  by  an  agreement 
between  the  parties,  a  third  person  is  to  pay  a  part  of  a  certain  debt, 
and  the  creditor  consents  to  accept  him  as  debtor  to  that  amount,  it  is 
treated  as  a  payment  at  the  time  when  the  agreement  is  entered  into, 
and  the  statute  begins  to  run  again  from  that  date,  although  the  mone}' 
is  not  in  fact  paid  until  some  time  afterwards ; '  but  where  a  thiixl  party 
agrees  with  the  debtor  to  assume  the  payment  of  a  note,  and  the  payee 
does  not  accept  him  as  pa3'or  in  lieu  of  the  original  debtor,  the  statute 
is  not  interrupted  by  a  payment  made  by  such  third  party,  until  pay- 
ment is  actually  made.* 

Sec.  102.  Role  in  Xdnaell  u  Bonsor. — In  an  English  case,*  the 
defendant  had  given  a  sum  of  money  to  an  agent,  with  instructions  not 
to  pay  it  to  the  plamtiff  unless  he  would  receive  it  in  full  of  the  debt ; 
but  the  agent  disregarded  the  instructions,  and  paid  the  money,  and 
took  a  receipt  for  it  on  account.  The  court  held  that  the  payment 
nnder  these  circumstances  could  not  be  held  as  a  part  pa3'ment  so  as  to 
defeat  the  statute,  because  there  was  no  intention  on  the  defendant's 
part  to  admit  his  liability  for  the  residue  of  the  debt,  and  that,  the  agent 
having  exceeded  his  authority,  his  act  could  not  bind  the  defendant* 
A  payment  made  upon  a  note  by  the  sale  of  collaterals,  deposited  with 
the  creditor  by  the  debtor  at  the  time  a  note  was  given,  will  not  operate 
to  suspend  or  defeat  the  operation  of  the  statute,  even  though  it  is  evi- 
dent that  an  immediate  sale  of  the  collaterals  was  not  contemplated  by 
the  parties.^  Generally  it  may  be  said  that  the  payment  or  acknowl- 
edgment was  made  by  the  defendant,  and  also  that  it  was  made  by  him 
in  the  capacity  in  which  he  is  «ued ;  as,  in  an  action  against  an  executor  or 
administrator,  if  it  is  sought  to  take  the  case  out  of  the  statute  by  reason 
of  a  part  payment  made  by  him,  it  must  be  shown  to  have  been  made  by 
him  in  his  representative  character.^  So,  too,  the  payment  must  have 
been  snch  as  was  binding  upon  the  plaintiff,  and  must  have  been  made  to 
the  holder  of  the  security,  or  some  person  by  him  authorised  to  receive  it 

Sec.  103.  Payment  made  to  Agent  binding,  when.  —  A  payment 
made  to  an  agent  of  the  creditor  is  sufficient ;  ^  and  upon  principle,  if 
the  creditor  ratifies  the  payment  to  a  third  person,  although  such 
person  had  no  authority  to  receive  it  for  him,  it  binds  him,  and  is 

1  Whipple  «.  Bkckingtoii,  97  Mm.         *  Lyon  «l  Stete  Bsnk,  12  Ala.  508. 
47<(.  «  Larason  «.  Lambert,  32  N.  J.  L.  265  ; 

«  Bntts  V.  Perkina,  41  Barb.(N.Y.)  509.  Scholey  o.  Wahon,  12  M.  ft  W.  516. 
<  Cockfield  9.  Farley,  21  La.  An.  521.  ?  Edwards  v,  Jonaa,  1  K.  ft  J.  594 ; 

«  Linsell  v,  Bonsor,  2  Bing.  N.  0.  241.  Evans  v.  Davies,  4  Ad.  &  £1.  840. 
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operative  to  remove  the  statutory  bar.  In  Nevada,  it  has  been  held 
that  a  new  promise  must  be  made  to  some  [)er8on  authorized  to  receive 
it,  and  that  a  remittance  of  money  to  a  stranger  to  the  debt,  to  pay  it 
over  and  have  it  applied  on  the  debt,  is  not  sufficient.^  In  any  event, 
in  order  that  a  payment  made  to  a  third  person  shall  operate  as  a  pay- 
ment to  the  principal,  or  that  a  pa^^ment  made  by  a  third  person  shall 
operate  as  a  payment  by  the  principal,  it  must  be  shown  that  the  per- 
son receiving  or  making  the  pa^^ment  was  an  agent  for  that  purpose,  or 
that  his  acts  were  understandingly  ratified  by  the  principal ;  and,  unless 
the  evidence  to  that  end  is  legally  sufilcient,  the  question  should  not  be 
submitted  to  the  jury.' 

1  Taylor  v.  Hendrie,  8  Nev.  248.  See  pose,  bat  I  apprehend,  on  the  evidence, 
also  Fletcher  v.  Uiidike,  3  Hun  (N.  Y.),  for  that  purpose  alone;  that  all  he  did  was 
350,  where  a  claim  presented  by  a  wife  aa  a  man  whe  went  to  the  bank  and  got  a 
twenty- two  years  after  the  receipt  by  her  promissory  note  discounted;  and  the  par- 
deceased  husband  of  the  avails  of  her  sepa-  ties  to  that  note,  other  than  himself, 
rate  estate  was  held  to  be  barred,  and  that  would  be  responsible  only  on  an  express 
a  promise  to  pay  the  same,  made  to  any  contiact,  and  that  contract  was  the  prom- 
person  other  than  the  wife  or  her  duly  issory  note;  and  I  have  no  donbt  there 
authorized  agent,  would  not  operate  to  is  a  legal  liability  on  Edgecumbe  the 
remove  the  statutory  bar.  moment  that  note  was  discounted  by  the 

^  In  Harding  o.  Edgecumbe,  6  H.  &  N.  bank  for  Hamlyn;  but  it  was  Edgecumbe*8 
872,  the  defendant,  in  order  to  obtain  own  liability.  If  it  were  necessary  to 
money,  gave  a  note  to  H.,  a  cuatomer  of  make  out  a  liability  as  against  Hamlyn, 
the  plaintiffs,  who  were  bankers.  H.  in-  who  was  the  payee  and  indorser  of  the 
dorsed  the  note  to  the  plaintiffs  on  obtain-  note,  it  might  become  money  lent  to  him 
ing  the  money  which  he  was  debited  by  to  be  carried  to  his  account;  but  it  can  be 
them.  The  defendant  was  debited  with  no  money  lent  to  Edgecumbe.  His  lia- 
the  money  by  H.,  and  H.  had  paid  the  bility  is  only  on  the  note,  and  to  that  ex- 
interest  on  the  note  to  the  plaintiffs  within  tent  I  think  Hamlyn  was  the  agent  of 
six  years ;  and  upon  this  proof  it  was  Edgecumbe ;  but  Hamlyn  was  not  Edge- 
claimed  that  the  statute  was  saved  in  favor  cumbe's  agent  to  pay  interest.  There  is 
of  the  plaintiffs.  But  the  court  held  that  nothing  in  the  transaction  to  show  that  he 
there  was  no  proof  that  H.  was  agent  for  was  authorized  by  Edgecumbe  to  make  an 
the  defendant  for  the  purpose  of  paying  agreement  to  pay  interest  on  account  so  aa 
the  interest,  and  nonsuited  the  plaintiffs,  to  make  a  payment  of  interest  by  Hamlyn 
and  this  judgment  was  sustained  in  Ex-  a  payment  by  Edgecumbe,  and  to  bring 
chequer.  Upon  this  question  Martin,  the  case  within  the  common  law,  assisted 
B.,  said :  "I  think  this  is  a  very  clear  by  Lord  Tenterden*s  act,  and  make  it  a 
case  indeed.  The  declaration  is  on  a  promise  to  pay :  even  if  there  had  been 
promissory  note  by  the  defendant,  pay-  such  an  agreement,  it  was  all  put  an  end 
able  to  the  order  of  John  Hamlyn,  and  I  to  by  the  accounts.  It  was  in  evidence  — 
have  no  doubt  that  in  one  sense  Hamlyn  and  that  makes  the  transaction  perfectly 
was  the  agent  of  Edgecumbe  for  the  pur-  dear  —  that  Edgecumbe  wanted  some 
pose  of  getting  this  money;  that  is,  Edge-  money,  £130,  to  be  paid  into  the  Devon 
cumbe  was  the  party  who  wanted  the  and  Cornwall  Bank,  in  order  to  meet  a  bill, 
money,  and  he  gave  Hamlyn  this  promis-  and  it  is  said  that  thereupon  this  note  was 
sory  note  to  enable  him  to  raise  it,  and  given  by  Edgecumbe  to  Hamlyn,  to  enable 
thereupon  he  dealt  with  it,  as  I  have  no  him  to  go  and  get  the  money,  which  he 
doubt  Edgecumbe  meant  him  to  deal  with  did  get;  and  on  the  28th  of  January,  1852, 
it:  he  went  to  a  bank  to  get  the  money,  an  account  is  furnished,  whereby  it  ap- 
Therefore,  he  was  the  agent  for  that  pur*  pears  that  the  £130,  together  with  7b»  6dL 
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Sec.  104.  Principle  and  Requisites  of  an  Acknowledgment  by  Part 
Payment — The  principle  upon  which  a  part  payment  of  principal  or 
interest  by  a  debtor  will  prevent  his  availing  himself  of  the  bar  of  the 
statute  is,  that  such  a  payment  amounts  to  an  acknowledgment  of  the 
debt ;  and  from  an  absolute  acknowledgment,  as  we  have  seen,  the  law 

implies  a  new  promise  founded  on  an  old  consideration  to  pay.^    In  a 

banker's  conunission,  and  9s.  lid.  interest,  bolster  up  bis  account  with  the  bankers, 
was  paid  to  Hamlyn  on  the  23d  of  Oc-  And  to  say  that  was  a  promise  to  pay 
tober,  1851,  by  means  of  a  sum  which  he  within  six  years  is  not  correct.  It  is  a 
obtained  from  a  building  society,  and  the  most  conclusive  promise  that  he  would  not 
consequence  as  between  Hamlyn  and  £dge-  pay,  according  to  my  view  of  the  case; 
cumbe  is,  that  Edgecumbe  had  then  paid  and  so  far  from  there  not  being  any  evi- 
this  note,  and  it  was  the  duty  of  Hamlyn  dence  of  a  promise,  I  think  there  is  direct 
to  hare  gone  and  redeemed  the  note,  and  evidence  to  the  contrar}\" 
taken  it  up;  and  if  there  had  been  any  Channell,  B.,  said:  "I  am  also  of 
authority  to  pay  interest,  which  I  do  not  opinion  that  this  rule  should  be  disi- 
think  there  ever  was,  that  would  clearly  charged.  The  nonsuit  was  clearly  right. 
have  been  revoked  by  this;  because.  Ham-  Unless  there  was  a  payment  by  the  defend- 
lyn  having  been  paid  the  money  by  Edge-  ant  himself  or  by  his  authorized  agent 
cumbe,  there  would  be  no  authority  after-  within  six  years  prior  to  the  comnience- 
wards  for  him  to  go  and  pay  interest  on  a  ment  of  the  action,  that  is  a  payment  of 
debt  that  did  not  exist.  Therefore  it  is  interest.  It  is  not  pretended  that  there 
perfectly  clear,  that  as  the  mere  discount-  was  any  payment  by  the  defendant,  and  I 
ing  of  a  bill,  and  getting  the  money  from  am  clearly  of  opinion  the  payment  of  in- 
the  banker,  gives  no  authority  to  pay  in-  terest  by  Hamlyn  was  not  a  payment  in 
terest,  and  that  after  the  28th  of  January,  the  character  of  agent  of  the  defendant 
1852,  any  authority  to  pay  was  revoked.  It  is  unnecessary,  I  think,  to  consider 
and  the  action  being  brought  more  than  whether  there  was  any  evidence  at  any 
six  years  afterwards,  the  statute  of  llmi-  one  time,  and  for  some  purpose,  that  Ham- 
tations  is  a  perfect  answer;  and  as  to  that  lyh.  was  the  agent  of  the  defendant  Edge- 
letter,  I  agree  entirely  with  my  Lord,  that  cumbe,  and  1  am  clearly  of  opinion  that  no 
there  is  no  obligation  upon  a  man  to  an-  agency  arose  to  the  extent  of  authorizing 
swer  a  letter.  I  may  write  to  a  man  to  Hamlyn  to  make  a  payment  on  account  of 
say  he  owes  me  £10,000  ;  that  is  not  a  Edgecumbe:  a  payment  of  interest  to  keep 
proof  of  liability.  There  is  no  obligation  the  liability  alive,  by  reason  of  the  fact  of 
upon  him  to  write  an  answer."  his  being  the  holder  of  a  promissory  note, 
Watson,  R.,  said  :  "I  am  entirely  of  but  of  which  Edgecumbe  was  the  maker, 
the  same  opinion.  In  the  first  place,  it  is  The  plaintiffs  chose  to  put  in  the  account; 
necessary  to  prove  a  promise  within  six  and  it  appears  clearly  on  the  28th  of  Janu- 
years,  and  that  must  be  done  in  writing,  ary,  1852,  all  liability  on  the  part  of  Edge- 
under  Lord  Tenterden's  act ;  and  there  is  cumbe  towards  Hamlyn  has  been  dis- 
here  no  pretence  of  a  writing.  Then,  was  charged,  and  it  seems  to  me  a  violent 
there  payment  of  interest  by  the  defendant  inference  to  draw,  that  after  that  had  been 
within  six  years  ?  Up  to  a  certain  point  in  discharged  Edgecumbe  authorized  Hamlyn 
the  case,  it  might  be  left  open  whether  to  act  in  any  way  as  his  agent  in  the  mat- 
there  was  or  not ;  still,  there  is  no  evi-  ter.  If  Hamlyn  had  sued  Edgecumbe  on 
dence  to  go  to  the  jury  of  agency.  As  the  note,  he  would  have  had  an  abundant 
soon  as  ever  the  account  was  put  in,  that  answer,  and  I  cannot  conceive,  after  the 
was  utterly  destructive  of  any  case,  be^  liability  of  Edgecumbe  was  released,  that 
cause  it  shows  that  from  the  23d  of  Oc-  he  authorized  Hamlyn  to  act  as  his  agent 
tober,  1851,  as  between  Hamlyn  and  the  to  keep  the  debt  alive." 
defendant,  that  account  was  settled,  and  ^  English  v.  Wathen,  8  Bush  (Ky.) 
Hamlyn  was  using  the  promissory  note  to  887  ;  Bealy  v,  Qreenslade,  2  Cr.  &  J.  61; 
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leading  English  case  apon  this  question  ^  the  requisites  of  on  aeknowl- 
edgmeut  by  part  payment  are  laid  down  as  follows :  ^^  In  order  to  take 
a  case  out  of  the  statute  of  limitations  by  a  part  payment,  it  must  ap- 
pear in  the  first  place  that  the  payment  was  made  on  account  of  a  debt ; 
secondly,  that  the  paj'ment  was  made  on  account  of  the  debt  for  which 
the  action  was  brought ;  and  in  the  thiix!  place  it  is  necessary  to  show- 
that  the'pa3'ment  was  made  as  a  part  payment  of  a  greater  debt,  bo- 
cause  the  principle  upon  which  a  part  payment  takes  a  case  out  of  thj 
statute  is  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  pai-t 
payment. "  It  must  also  appear  that  the  payment  was  made  before  the 
action  was  brought.^ 

Sec.  105.    Bffeot   of    Part  Payment   of  Principal  or    Interest. — 
Questions  have  been  raised  how  far  a  payment  of  principal  implies  a 

Pardon  v.  PurdoD,  10  M.  &  W.  562.  A  does  not  remove  the  statnte  bar.  Bate- 
part  payment  suspends  the  statute,  and  man  v,  Pindar,  2  G.  &  D.  790.  But  under 
starts  it  anew  from  the  date  of  such  pay-  the  old  theory  the  rule  was  otherwise, 
ment.  Thorn  v.  Moore,  21  Iowa,  285  ;  Love  v.  Hackett,  6  Ga.  486.  In  Sweet  v. 
Strong  V.  M*Connell,  5  Yt.  388  ;  Dyer  v,  Hentig,  24  Kan.  84,  the  coui-t  held  that  a 
Walker,  54  Me.  18  ,  Hicks  v,  Lusk,  19  mere  promise  to  gire  credit  for  a  payment 
Ark.  692 ;  Real  Estate  Bank  v,  Hartfield,  previously  made  is  not  sufficient  Thus, 
5  id.  551 ;  Burr  v.  Williams,  20  id.  171 ;  in  that  case  the  plaintiff,  in  1874,  was  an 
Joslyn  V.  Smith,  18  Vt.  853 ;  Tillinghast  accommodation  indorser  upon  a  note  be- 
V.  Nourse,  14  Ga.  641 ;  Turner  v.  Ross,  longing  to  defendant.  The  maker  was  in- 
1  R.  I.  88 ;  Balcom  v,  Richards,  6  Gush,  solvent.  Suit  was  brought.  Plaintiff 
(Mass.)  360;  Partlowi?.  Singer,  2Gregon,  interposed  no  answer.  ITpon  request  of 
807  ;  M'Gehee  v,  Greer,  7  Port.  (Ala. )  defendant,  plaintiff,  pending  the  suit,  paid 
537  ;  Biscoe  v.  Stone,  11  Ark.  89  ;  Chap-  several  hundred  dollars  upon  defendant's 
roan  v.  Boyce,  16  N.  H.  237  ;  Eaton  v,  promise  to  credit  it  on  the  claim,  and  take 
Gillet,  17  Wis.  435  ;  Walton  v,  Robinson,  judgment  for  the  balance  only.  Notwith- 
5  Ired.  (N.  0.)  L.  341 ;  Smith  v,  Simms,  standing  this,  defendant  took  judgment 
9  Ga.  418;  Bridgeton  v.  Jones,  34  Mo.  471;  for  the  face  of  the  paper,  of  which  fact 
Palmer  v.  Andrews,  1  McAl.  (U.  S.  C.  C.)  plaintiff  soon  had  knowledge.  CalMng  de« 
491  ;  Hart  v.  Holly,  18  Ga.  378  ;  McLaren  fendant's  attention  thereto,  he  promised 
V.  McMartin,  36  N.  Y.  88  ;  Barron  v.  Ken-  to  correct  the  error  and  allow  the  payment 
nedy,  17  Cal.  574 ;  Whipple  v.  Stevens,  on  the  final  settlement  of  the  judgment. 
22  N.  H.  219;  Carshore  v,  Huyck,  6  Barb.  Several  payments  were  made  from  time  to 
(N*.  T.)  583.  Payments  on  a  bond  and  time,  aiid  this  promise  frequently  repeated, 
mortgage,  and  written  acknowledgments  but  no  correction  was  ever  made.  De- 
of  the  amount  due  thereon  within  twenty  fendant  was  the  attorney  of  a  company  of 
years,  repel  the  presumption  of  payment  which  plaintiff  was  president.  They  oocu- 
under  the  New  York  statute.  Carll  v.  pied  the  same  office  and  had  intimate  per- 
Hart,  15  Barb.  (N.  Y.)  565.  sonal  and  business  relations,  in  the  latter 

^  Tippets  V.  Heane,  1  C.  M.  &  R.  252;  of  which  defendant  was  plaintiff's  con- 
Smith  V.  Simms,  9  Ga.  418  ;  Rucker  v.  fidential  adviser.  After  over  four  years 
Frazier,  4  Strobh.  (S.  C.)  93;  Carshore  had  passed,  defendant  refused  to  credit  the 
V.  Huyck,  6  Barb.  (N.  Y.)  588  ;  Sander-  judgment  with  this  prior  payment,  and  de- 
son  V,  Milton  Stage  Co.,  18  Vt.  107.  manded  the  full  amount  due  upon  its  face. 
Payment  of  a  judgment  recovered  for  in-  Held,  in  an  action  brought  by  plaintiff  to 
terest  on  a  note  is  not  sufficient  to  take  compel  the  credit  of  this  amount  and 
the  principal  out  of  the  statute.  Moi^gan  restrain  the  collection  of  the  judgment 
V.  Rowland,  L.  R.  7  Q.  B.  493.  therefor,  that  the  statute  of  limitations 

'  Part  payment  after  action  brought  ■  was  a  bar  to  any  relief. 
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promise  to  pay  interest,  and  vice  versa.  On  this  point  it  may  be  noticed 
that,  as  a  rule,  a  debt  is  composed  of  principal  and  interest,  and  upon 
all  interest- bearing  claims  the  interest  is  a  part  of  the  debt  as  fast  as  it 
accrues,  and  unless  when  a  payment  is  made  upon  the  principal  debt 
the  debtor  expressly  disavows  the  interest,  the  latter  is  thereby  saved 
from  the  operation  of  the  statute,  as  well  as  the  principal,  and  payment 
of  interest  is  consequently  a  part  payment  of  the  whole  debt ;  ^  and  this 
reasoning  is  equally  applicable  to  the  converse  case.  In  an  English 
case  before  referred  to,'  Pabkb,  B.,  observes  that  payment  of  interest,, 
it  is  trCie,  does  not  necessarily  prove  that  the  principal  money  is  due, 
but  that  it  is  evidence  of  it  And  it  may  be  said  that,  unless  at  the 
time  of  its  payment  the  debtor  expressly  restricts  its  application,  and 
disavows  the  principal  debt,  it  is  conclusive.'  But  under  the  rale  that 
a  simple  contract  cannot  coexist  with  one  under  seal,  unless  one  is 
intended  to  be  simply  collateral  to  the  other,  it  is  held  that  the  mere 
payment  of  interest  on  a  single  bill  barred  by  the  statute  is  not  saffi- 
cient  to  support  assumpsit  for  the  balance  due  thereon,  or  to  interrupt 
the  statute  as  to  the  sealed  instrument.^  The  rule  is  that  a  partial  pay- 
ment on  a  debt,  whether  of  principal  or  interest,  before  it  becomes  due, 
is  prima  facie  evidence  of  an  acknowledgment  that  the  residue  is  un- 
paid, and  suspends  the  running  of  the  statute  from  that  date,' and  such 

^  Bealy  v,  Greenslade,  2  Cr.  &  J.  61  ;  terest,  it  was  held,  that  while  the  defence 

Sigourney  v.  Drary,  14  Pick.  (Mass. )  887  ;  of  usury  was  good  as  against  the  note,  the 

Wyatt  V.  Hodson,  8  Bing.  809  ;  Barrow  lender  was  entitled,  in  the  absence  of  evi- 

V.  Kennedy,  17  Cal.  574  ;  Bradfield  v.  Tup-  dence  that  the  loan  was  made  originally 

per,  7  Eng.  L.  ft  Eq.  541 ;  Freyburg  v,  upon  a  usurious  agreement,  to  recover  the 

Osgood,  20  Me.  176  ;  Walton  v,  Robinson,  sum  loaned  with  lawfnl  interest,  deduct- 

5  Ired.  (N.  G.)  841 ;  Gonwellv.  Buchanan,  ing  therefrom  payment  of  interest  which 

7  Blackf.  (Ind.)  587;  Sanford  v,  Hayes,  had  been  made  at  the  usurious  rate  agreed: 

19  Conn.  591 ;  Worthington  v.  Grimsditch,  upon. 
10  Jur.  26.  The  statute  of  limitations  was  set  up  as. 

3  Purdon  v.  Purdon,  ante,  a  bar  to  a  claim  for  the  original  loan.    It 

*  Rich  V.  Niagara  Savings  Bank,  8  was  held  that  the  payment  of  interest, 
Hun  (N.  T.),  481 ;  Marceliu  v.  Greditors,  although  made  and  indorsed  upon  the  us- 
21  La.  An.  428.  urious  note,  was  to  be  considered  as  made- 

^  Leonard  v.  Hughlett,  41  Md.  880.         for  the  money  originally  loaned,  and  might 

*  English  V,  Wathen,  9  Bush  (Ky.),  be  resorted  to,  to  take  the  case  out  of  the 
887.  statute. 

In  Denise  v.  Denise,  110  N.  Y.  662,  it  In  the  account  filed  upon  the  accounting 
was  held  that  a  claim  for  services  rendered  of  an  executor,  he  charged  himself  with  a 
for  many  years  under  an  agreement  to  pay  note  given  by  him  to  his  testatrix,  but 
a  certain  sum  per  year  is  an  entire  claim,  credited  himself  with  the  amount  thereof 
and  a  payment  thereon  takes  the  entire  on  the  ground  that  it  was  void  for  usury, 
balance  out  of  the  operation  of  the  stat-  Objections  were  filed  to  this  credit.  £vi- 
ute  of  limitations.  dence  was  given  showing  that  the  note 
In  re  Gonsalus,  95  N.  Y.  840,  where  af-  was  made  under  a  usnrious  agreement, 
ter  the  making  of  a  loan,  a  promissory  note  but  for  money  previously  loaned,  and  no- 
was  given  by  the  borrower  to  the  lender  for  proof  was  made  that  the  original  loan  was 
the  sum  loaned,  under  an  agreement  that  usurious.  It  was  held  that  the  executor 
the  former  should  pay  more  than  lawful  in-  was  properly  charged  with  the  amount  of 
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pajrment  may  he  proved  by  parol.^  It  follows,  therefore,  that  the 
implication  of  a  promise  derived  from  part  payment  of  principal  or 
interest  is  liable  to  be  rebutted,  and  will  not  take  the  case  out  of  the 
statute,  unless  made  under  circumstances  which  do  not  negative  the 
implied  promise  to  pay  the  residue.  Thus,  where  a  person,  on  being 
applied  to  for  interest,  paid  a  sovereign)  and  said  he  owed  the  money 
but  would  not  pay  it,  it  was  held  not  to  amount  to  an  acknowledgment, 
subject  to  the  question  for  the  Jury  to  decide  whether  the  debtor  seri- 
ously intended  to  refuse  payment,  or  spoke  only  in  jest'    So  where  a 

tho  original    loan,   and    lawful    interest  where  there  are  words  spoken  at  the  time 

thereon  less  payments ;  that  it  was  not  ne-  that  indicate  that  the  debtor  did  not  ad- 

oessary  to  state  the  charge  in  the  objections  mit  any  balance  to  be  due,  and  it  is  for 

filed  to  the  account.    The  provision  of  the  the  jury  to  say  whether  the  debtor  did  or 

statute  abolishing  the  common  law  rule  did  not  intend  to  refuse  payment  of  the 

under  which  the  appointment  of  a  debtor  balance.    In  Buildon  v.  Walton,  1  £zch. 

as  executor  by  his  creditor  dischaiges  the  617,  in  an  action  by  an  executor  for  money 

debt,  and  making  the  executor  liable  for  lent  by  his  testatrix  to  the  defendant  more 

**  any  just  claim"  the  testator  had  against  than  six  years  before  the  commencement 

him,  '*  as  for  so  much  money  in  his  hands,"  of  the  suit,  to  which  there  was  a  plea  of 

includes  an  indebtedness  of  a  firm  of  which  the  statute  of  limitations,  it  was  proved 

the  executor  is  a  member ;  and  the  same  that  within  six  years  before  the  commence- 

should  be  included  in  the  inventory  and  ment  of  the  suit  the  plaintiff  filed  a  bill 

charged  to  the  executor.  against  the  defendant  for  a  discovery  and 

In  Gilbert  v.  Comstock,  93  N.  Y.  484,  account,  and  the  defendant  in  his  answer 

the  court  held  that  a  claim  was  presented  admitted  the  payment  by  him  to  the  tes- 

for  the  board  of  the  testatrix  fh>m  1863  to  tatrix  of  half-yeu'ly  payments  of  £S  lOi. 

her  death  in  February,  1879,  with  interest  each  down  to  a  period  within  the  six  years, 

•fVom  the  expiration  of  each  year.    It  ap»  but  alleged  that  they  were  paid,  not  a« 

peared  that  a  payment  in  part  was  made  interest  upon  a  debt,  bat  by  way  of  annQ- 

by  the  testatrix  in  November,  1875.    It  ity  for  the  life  of  the  testatrix,  in  pursa- 

was  held  that  the  claim  was  of  a  character  anee  of  an  agreement  made  between  them 

to  which  the  statute  of  limitations  might  at  a  period  when  the  testatrix  gave  tiie 

attach ;  but  that  the  payment  operated  as  defendant  a  sum  of  £840.     It  was  held 

an  admission  and  renewal  of  liability  for  that  the  jury  were  at  liberty  to  rejecit  the 

whatever  was  unpaid  for  six  years  prior  latter  part  of  the  statement,  and  that 

'thereto ;  and  that  a  decree  of  the  surrogate  the  answer  might  be  construed  by  them 

limiting  the  recovery  to  six  years  prior  to  merely  as  admitting  the  payment  of  the 

the  death  of  the  testatrix  was  error.  money,  and  that  the  appropriation  of  it. 

Prior  to  the  going  into  effect  of  the  asinterestnpon  the  debt  sued  upon,  might 

code,  a  contestant  of  a  claim  presented  l^  be  proved  by  other  evidence.     Wilde, 

an  executor  against  the  estate  was  not  re-  C.  J.  :  '*  In  the  course  of  the  argument 

quired  to  present  a  written  answer  or  formal  many  observations  were  made  on  the  one 

objections  ;  the  claim  was  open  to  any  an-  side  and  the  other  npon  the  case  of  Willia 

swer  of  defence,  and  was  subject  to  be  de-  v.  Newharo,  8  Y.  ft  J.  518,  in  which  it 

feated  if  at  the  testator's  death  the  statute  was  held  that  a  verbal  acknowledgment  of 

of  limitations  had  mn  against  it.  part  payment  of  a  debt  within  six  yeaia 

A  Carshote  v,  Huyck,  6  Barb.  (N.  Y.)  wonld  not,  after  9'Geo.  IV.  c.  14,  be  an  an* 

583  ;  Bank  of  Utica  v,  Ballou,  49  K.  Y.  swer  to  a  plea  of  the  statute  of  limitations  ; 

155 ;  Common  of  Leavenworth  v,  Higgin-  but  It  seems  to  ns  quite  unnecessary  to 

botham,  17  Kan.  62.  express  any  opinion  on  that  point ;  in 

•  Wainman  v.  KynmsEO,  1  Ex.  118.  reality  there  is  no  question  here  upon  the 

The  mere  fact  of  payment  does  not  nt^see-  9  Geo.  IV .  o.  14.    The  defendant  has  made 

sarily  take  the  case  out  of  the  statute  no  admission  by  words  only,  not  oontamed 
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party  revives  a  debt  barred  by  the  statute  by  paying  it  into  court,  and 
at  the  same  time  refbaes  to  pay  interest  upon  it,  the  payment  of  the 

in  a  writing  signed  by  him  ;  whatever  ad-  bygone  act,  tIz.,  payment,  and  an  asser- 
miaaion  he  has  made  was  made  in  writing,  tion  respecting  it,  which  may  or  may  not 
signed  and  sworn  to  by  him,  and  the  trne  be  true.  H  is  no  part  of  the  act,  but  only 
qnestion  is,  what  did  he  admit  by  that  what  the  defendant  chooses  to  say  respect- 
writing  1  For  the  purpose  df  this  argn-  ingit.  We  think,  therefore,  that  although 
ment  it  may  be  assumed  that  the  acknowl-  that  assertion  must  be  admitted  as  evi- 
edgmexrt  of  a  payment,  as  well  as  any  dence,  the  jury  ought  to  have  been  allowed 
other  acknowledgment,  most  be  in  writ-  to  contrast  it  with  the  other  evidence  in 
ing,  signed  by  the  party  ;  and  we  agree  the  case,  and  to  decide  whether  the  pay- 
with  Mr.  Peacock  that  the  written  admis-  ments  admitted  were  for  interest  or  not ; 
sion  by  the  defendant  must  be  construed  and  inasmuch  as  that  other  evidence  was 
by  the  court ;  and  we  think  that  the  plain  withdrawn  from  their  consideration,  and 
meaning  of  it  is,  that  the  defendant  ad-  they  were  directed  to  find  for  the  defend- 
mits  having  paid  £8  Ids,  half-yearly  to  ant,  there  must  he  &  venire  de  novo," 
Elizabeth  Oreven  down  to  December,  1842,  The  interpretation  given  to  Stat.  9  Geo. 
but  asserts  that  such  payment  was  made  lY.  c.  19,  in  Willis  v,  Newham,  supra, 
by  way  of  annuity,  and  not  as  interest  on  was  followed  in  several  subsequent  dec!- 
a  debt.  We  also  agree  with  Mr.  Peacock  sions,  Maghee  v,  O'Neil,  7  M.  &  W.  581 ; 
that  the  whole  admission  must  be  laid  be-  Bayley  v.  Ashton,  4  P.  &  D.  214  ;  although 
fore  the  jury  as  one  entire  writing ;  but  we  not  without  an  intimation  that  its  author- 
are  also  of  opinion  that  the  jury  were  not  ity  was  doubtful,  and  might  be  set  aside 
bound  to  believe  the  whole  of  it,  —  they  by  a  court  of  error  ;  and  it  has  been  finally 
might  believe  the  fact  of  j68  10^9.  being  overruled  by  the  Exchequer  Clhamber  in 
paid  half-yearly,  but  reject  the  residue,  Chase  v.  Jones,  6  Ezch.  678.  It  had  pre- 
and  infer  from  the  other  evidence  in  the  viously  been  held  in  Williams  v,  Godley, 
case  that  the  payments  were  made  for  9  Met.  (Mass. )  482,  where  the  same  point 
interest  upon  a  debt.  If  the  admission  arose  under  the  Revised  Statutes  of  Massa- 
had  been  merely  that  the  defendant  had  chusetts,  which  contained  a  provision  simi- 
paid  the  sum  of  ^8  109.  half-yearly,  with-  lar  to  the  9  Geo.  IV.,  that  as  a  writing  is  not 
out  adding  that  it  was  appropriated  to  any  made  necessary  to  the  proof  of  a  part  pay- 
particular  account,  there  can  be  no  doubt  ment,  it  may  be  established  by  the  admis- 
that  the  jury  might  have  inferred  from  the  sions  of  the  defendant,  although  such  ad- 
evidence  that  a  debt  existed,  and  that  in-  missions  are  no  longer  adndssible  as  a 
terest  was  paid  down  to  a  certain  period,  direct  acknowledgment  of  the  debt  The 
that  the  subsequent  payments  admitted  to  same  construction  has  been  given  to  a 
have  been  made  were  also  for  interest.  In  similar  legislative  enactment  by  the  courts 
Waters  v,  Tompkins,  2  0.  M.  &  R.  723,  of  Maine,  Sibley  v.  Lambert,  80  Me.  258  ; 
it  was  held  that  where  the  fact  of  payment  and  in  Connecticut,  in  Beardsley  v.  Hall, 
of  a  sum  of  money  is  proved,  the  appropri-  86  Conn.  270,  it  was  held  that  such  ad- 
ation  of  it  may  be  shown  by  other  evi-  missions  might  be  proved  although  made 
dence,  even  by  a  verbal  statement.  Here  on  Sunday.  And  as  an  admission  of  pay- 
the  fact  of  pa3rment  was  proved  by  an  ad-  ment  is  less  likely  to  be  misconstrued  or 
mission  in  writing,  and  of  the  appropria-  misstated  than  an  admission  of  the  debt 
tion  there  was  sufficient  evidence  to  be  itself,  there  is  no  reason  to  question  the 
left  to  the  jury.  The  only  question  is,  soundness  of  this  interpretation.  Thestat- 
whether  the  assertion  of  the  defendant  ute  law  of  Mississippi,  however,  goes  f^ir- 
respecting  the  appropriation  was  concln-  ther,  and  renders  a  payment  however 
sive.  If  the  payments  had  been  accom-  proved  insufficient,  without  an  express 
panied  by  that  assertion  they  would  havtt  promise.  Stnith  v,  Westmoreland,  12^8.  ft 
been  qualified  by  it,  and  could  not  have  M.  (Miss.)  668;  Davidson  v.  Marshall,  Sid. 
been  treated  as  payments  of  interest  on  a  564.  And  such  is  also  the  case  in  Nevada, 
debt ;  but  here  there  is  an  admission  of  a  It  was  held  in  Eastwood  v.  Saville» 
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principal  does  not  revive  the  claim  for  interest.^  A  payment  made 
upon  a  note  or  other  obligation,  before  the  statute  has  run  thereon,  sus- 
pends the  operation  of  the  statute  from  that  date,  and  starts  it  afresh, 
the  former  time  being  stricken  out ; '  and  a  payment  made  after  the 

9  M.  &  W.  Old,  while  Willis  v.  Newham  And  see  Hollis  v.  Palmer,  2  Bing.  N.  C. 
was  still  law,  and  on  its  authority,  that  718,  where  a  payment  of  interest  was  held 
an  indorsement  of  part  payment  on  the  not  to  revive  the  principal  under  a  pecn- 
back  of  the  instrument  on  which  suit  was  liar  state  of  the  pleadings.  A  part  pay- 
brought  was  not  sufficient  to  take  the  case  ment,  accompanied  with  a  denial  that  more 
out  of  the  statute,  even  when  in  the  hand-  is  due,  will  not  take  the  balance  out  of 
writing  of  the  defendant,  unless  it  was  the  statute.  United  States  v.  Wilder,  18 
also  signed  by  him.  It  is,  however,  well  Wall.  (U.  S.)  254.  Payment  of  a  promis- 
settled  in  most  of  the  States  of  this  coun-  sory  note  "payable  three  months  after 
try,  where  the  statute  does  not  otherwise  demand  "  was  sought  to  be  enforced  by  its 
expressly  provide,  on  general  principles,  as  holder.  The  note  was  indorsed  with  pay- 
it  was  in  England  before  the  passageof  the  9  ment  of  two  instalments  of  interests,  but 
George  IV.,that  an  indorsement  on  a  note  in  no  interest  has  since  been  paid  during  a 
reduction  of  the  debt  may  be  submitted  to  period  of  upwards  of  twenty  years.  Held, 
the  jury  as  a  recognition  of  its  existence,  that  pa3nnent  of  intei-est  was  not  evidence 
whether  such  indorsement  be  made  by  the  that  a  demand  for  payment  of  the  principal 
plaintiff  or  the  defendant ;  in  the  latter  had  been  made  so  as  to  make  time  run 
case,  as  an  admission  of  the  fact  which  it  against  the  holder  of  the  note  under  the 
seto  forth.  Porter  v.  Blood,  5  Pick.  (Mass.)  statute  of  limitations,  and  that  the  fact 
64  ;  Jones  v,  Jones,  21  N.  H.  219,  and  in  that  more  than  twenty  years  had  elapsed 
the  former,  as  an  entry  made  against  in-  without  payment  was  not  a  fact  from 
tercst,  and  consequently  admissible  in  favor  which  the  court  could  presume  satisfaction 
of,  as  well  as  against,  the  person  by  whom  of  the  note,  in  the  absence  of  any  demand 
it  is  made,  Roseboom  r.  Billington,  17  having  been  made.  Brown  v.  Rutherford, 
Johns.  (N.  Y.)  182;  Clapp  i;.  Ingersoll,  11  42  L.  T.  Rep.  n.  8.  659. 
Mp.  83 ;  Coffin  v,  Buckman,  12  id.  471 ;  *  In  Nelson  v.  D'Armand,  18  La.  An. 
The  Trustees  «.  Osgood,  12  id.  176;  Adams  294,  where  an  obligation  was  payable  by 
V.  Seitzinger,  1  W.  &  S.  (Penn.)  243;  The  instalments,  and  all  the  instalments  were 
State  Bank  v.  Wood,  6  Ark.  641 ;  Wood  due  when  the  debtor  made  a  payment, 
V.  Wylks,  6  id.  764  ;  Bradley  v.  James,  without  directing  on  which  instahnent  the 

18  C.  B.  822 ;  Concklin  v,  Pearson,  1  Rich,  credit  was  to  be  given,  it  was  held  that  the 
(S.  C.)  891.  In  order,  however,  to  give  payment  must  be  deemed  to  have  been 
such  an  indorsement  by  the  plaintiff  the  made  in  part  payment  of  all,  and  conse- 
character  of  an  entry  against  interest,  it  quently  that  prescription  was  stopped  as 
must  appear  to  have  been  made  before  the  to  all,  and  started  anew  from  that  date, 
bar  of  the  statute  attached  to  the  instru-  De  Camp  v,  Mclntire,  116  N.  Y.  258. 
ment,  Cremer's  Estate,  6  W.  &  S.  881  ;  Upon  the  trial  of  an  action  on  a  promis- 
Howe  V,  Hathaway,  20  Me.  845  ;  Smith  sory  note  a  motion  for  a  non-suit  was  made 
V.  Simmons,  9  Ga.  418 ;  Alston  v.  The  on  the  ground  that  the  note  in  suit  was 
State  Bank,  4  Ark.  465  ;  for  otherwise  he  barred  by  the  statute  of  limitations.  The 
would  l>e  able  to  manufacture  evidence,  plaintiff  asked  leave  to  amend  his  com- 
Connelly  r.  Pierson,  4  111.  108;  Whitney  plaintby  substituting  as  his  cause  of  action 
V.  Bigeiow,  4  Pick.  (Mass.)  118.  That  a  claim  for  lumber  sold  and  delivered, 
part  payment  is  only  prima  fade  evi-  which  he  alleged  was  the  original  consid- 
dence,  and  may  be  rebutted,  see  Aldrich  eration  of  the  note.  An  order  was  there- 
V.  Morse,  28  Vt.  642  ;  Ayer  v.  Hawkins,  upon  entered,  which  provided  that  on  pay* 

19  id.  28  ;  State  Bank  v.  Moody,  10  Ark.  ment  of  certain  costs  plaintiff  have  leave 
638  ;  Arnold  o.  Downing,  11  Barb.  (N.  Y.)  to  withdraw  a  juror  and  move  at  Special 
654 ;  Jewett  v.  Petit,  4  Mich.  608.  Term  for  leave  to  amend  his  complaint. 

^  Collyer  v.  WiUcock,  4  Bing.   818*  In  case  said  motion  was  denied,  the  ordar 
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statute  has  run  has  the  same  effect.  The  same  rule  prevails  where  a 
part  payment  of  principal  on  interest  is  made  by  one  joint  debtor  be- 
fore the  statute  has  run.  In  such  case,  the  payment  by  one  prevents  the 
Tunning  of  the  statute  as  to  all.^  But  in  California  it  has  been  held 
that  a  payment  made  before  the  statute  has  run  will  not  take  the  debt 
out  of  the  operation  of  the  statute.' 

Sec.  106.  Rebuttal  of  Implication.  Indeterminate  Debt.  —  Where 
a  debtor  at  the  time  of  making  a  payment  to  his  creditor  expressly 
states  that  it  is  not  on  account  of  the  debt  in  question,  it  is  not  a  pait 
payment  of  such  debt.  But  the  statement  must  be  made  at  the  time, 
otherwHe  any  declarations  on  the  subject  by  the  debtor  are  only  evi- 
dence of  more  or  less  value  as  to  the  intention  with  which  the  pay- 
ment was  at  the  time  made.  Thus,  where  a  defendant  in  a  chancer}' 
suit  had  admitted  payment  by  him  of  certain  half-yearly  payments 
down  to  a  period  within  six  years,  but  alleged  in  it  that  they  were 
paid  not  as  interest  on  a  debt  due  by  him  to  the  plaintiff's  testatrix, 

provided  that  the  complaint  should  be  dls-  defendants,  **  which  was  the  sole  and  only 
missed  with  costs,  "as  moved  hy  the  de-  consideration  of  said  note."  Upon  trial 
fendant."  A  jnror  was  withdrawn,  the  the  plaintiff  put  in  evidence  a  receipt  or 
plaintiff  made  the  motion  for  leave  to  agreement  signed  by  defendants,  dated 
amend,  which  was  denied  and  judgment  Feb.  12,  1880,  acknowledging  the  re- 
was  entered  dismissing  the  complaint,  ceipt  from  the  plaintiff  of  the  discharge  of 
Upon  appeal  by  him,  the  General  Term  re-  his  mechanic's  lien  upon  certain  railroad 
versed  the  judgment  for  error  in  the  rejec-  property,  the  same  to  be  returned  within  a 
Hon  of  the  evidence.  The  defendant  reasonable  time,  or  "in  lieu  thereof  the 
appealed  to  this  court,  claiming  that  the  sum  of  $278.11  to  be  received  in  settle- 
plaintiff  could  not  review  the  judgment  ment  and  discharge  of  said  lien  from  re- 
because  he  accepted  its  rendition  as  one  of  cord,  as  against  the  owner,  and  to  be 
the  conditions  of  the  withdrawal  of  a  juror  credited  on  account  of  moneys  paid  on  the 
and  the  permission  granted  him  to  move  claim  as  against  the  contractors  .... 
for  an  amendment  of  his  complaint.  Held,  the  balance  to  be  settled  hereafter. "  Plain- 
ontenable;  that  the  purpose  of  the  order  tiff  offered  evidence  showing  that  the  claim 
was  to  give  plaintiff  an  opportunity  for  his  referred  to  was  the  demand  represented 
motion,  and  if  he  failed,  to  put  both  par-  by  the  note.  This  was  rejected.  This 
ties  la  their  original  position;  that  the  was  held  error;  that  the  sole  issue  pre- 
non-suit  must  be  considered  as  if  the  trial  sented  by  the  pleading  was  as  to  whether 
had  ended  in  that  manner,  and  plaintiff  the  payment  was  made  on  the  note  or  in 
had  liberty  to  question  the  decision  on  accord  and  satisfaction;  that  the  evidence 
appeal.  bore  directly  upon  that  issue,  as  it  tended 
The  complaint  alleged  that  the  note  in  to  prove  that  the  payment  made  was,  in 
suit  was  dated  Nov.  10,  1877,  that  truth,  a  payment  upon  the  debt  which  the 
no  part  thereof  had  been  paid  "  except  note  represented,  the  effect  of  which  pay- 
$278.11,  on  or  about' Feb.  12,  1880."  ment  would  be  to  save  the  bar  of  the 
The  answer  denied  "that  any  sum  was  statute. 

ever  paid  by  the  defendants,  or  either  of  ^  Burgoon    v.   Bixler,  65    Md-    384  ; 

them,  as  part  payment  of  said  note,  or  on  National  Bank  of   Delaware  v.   Cotton, 

account  of  it,"  and  alleged  that  the  plain-  Wis.   S.   C.    Sept    1881.      Schindel  v, 

tiff,  for  a  good  and  valuable  consideration,  Gates,  46  Md.  604;  ElUcott  v.  Nichols, 

agreed,  on    or  about  Feb.    12,   1880,  to  7  Gill  (Md.),  86. 

accept  said  snm  of  $278.11  in  full  satisfac-  ^  Fairbanks  v.  Dawson,  9  Gal.  89. 
tion  and  discharge  of  the  claim  against  the 
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but  by  way  of  annuity  and  in  pursuance  of  an  arrangement  made  when 
a  sum  of  money  was  given  to  the  defendant,  it  was  held  that  the  jury 
were  at  liberty  to  reject  the  latter  part  of  the  statements  sad  that  it 
might  be  taken  simply  as  an  adcnowiedgxnent  of  payment  of  money, 
and  the  fact  that  it  was  interest  on  the  debt  migbt  be  proved  by  other 
evidence.^ 

It  must  be  borne  in  mind,  however,  tixat  where  the  debt  is  not  for  a 
definite  amount,  but  the  sum  is  indeterminate,  it  may  be  when  a  pay- 
ment has  been  made  that  it  has  been  made  not  as  a  part  payment,  but 
as  a  discharge  of  the  whole  in  the  intention  of  the  payor,  in  which  casa, 
of  course,  no  promise  to  pay  the  residue  can  be  implied.' 

Sec.  107.  Payment  into  Court. — Tlie  payment  of  money  into  court 
will  not  revive  the  right  to  the  residue,  if  any,  of  the  debt,  inasmuch 
as  such  payments  are  commonly  made  as  payments  of  all  that  is  ad- 
mitted by  the  debtor  to  be  due.'  The  rule  was  formerly  otherwise ;  *  but 
it  is  now  settled,  that  a  payment  of  money  into  court  only  operates  as 
an  admission  of  a  liability  to  the  extent  of  the  amount  so  paid.^  And 
now,  under  the  modem  theory  as  to  the  office  and  effect  of  these 
statutes,  such  a  payment  after  action  commeneed  would  be  too  late.* 

Sue.  108.  Identity  of  Debt. — There  must,  of  course,  be  reason- 
able evidence  of  the  identit}'  of  the  debt  sued  for  with  that  on  account 
of  which  the  part  pa3'ment  has  been  made.^  Where,  under  an  agree- 
ment, there  are  separate  causes  of  action  to  recover  two  sums  secured 
by  the  same  bond,  payment  on  account  of  one  of  such  sums  wift  not 
revive  the  debt  as  to  the  other  sum.'  Where  a  payment  appears  to 
have  been  made  on  account  of  an  existing  debt,  the  jury  are  warranted 
in  considering  it  as  applied  to  the  payment  of  the  particular  debt  sued 
for,  unless  there  is  evidence  of  any  other  existing  debt. 

Sec.  109.  QuestioiM  for  the  Jury.  —  The  question  whether  a  pay* 
ment  made  by  a  debtor,  who  afterwards  seeks  to  take  advantage  of 
the  statute,  was  made  on  account  of  and  in  part  payment  of  the  par- 
ticular debt  is  for  the  jury,  subject,  of  course,  to  the  direction  of  the 
court.    In  an  English  case,'  where  there  were  two  distinct  debts  due 

1  Baildon  v.  Walton,  1  Exch.  617.  other  items  out  of  the  statute.     Peck  v, 

^  Bum  V.  Boulton,  2  0.  B.  476  ;  Waugh  New  York,  &e.  Steamship  Co.>  5  Bosw. 

V.  Cope,  6  M.  &  W.  824.    Where  a  debtor  (N.  Y.)  226. 

transmitted  a  draft  to  his  creditor,  which         '  Long  v.  Gieville,  8  B.  &  C.  10  ;  Beid 

was  received  by  him,  the  debtor  not  mak*  v,  Dickons,  5  B.  &  Ad.  499. 

ing  any  allusion  to  the  account,  or  of  any         ^  Dyer  o.  Ashton,  1  B.  &  C.  8. 

debt  whatever,  it  was  held  that  it  did  not         *  Kingham  v.  Bobins,  6  M.  &  W.  94  ; 

operate  as  a  part  payment,  so  as  to  remove  Lechmere  v.  Fletcher,  1  C.  &  M.  623  ;  Tat- 

tbe  bar  of  the  statute.     Hussey  r.  Burg-  tenhall  v,  Parkinson,  2  M.  &  W.  752;  Reid 

wyn,  8  Jones  (N.  G.)  L.  885.     Nor  does  a  v,  Dickons,  ante;  Cox  v.  Parry,  1  T.  B. 

s))ecial  payment  have  that  effect.     In  order  464. 

to  make  a  payment  or  account  effectual  to         ^  Waters  v.  Tomkins,  2  C.  M.  &  R.  728. 

save  the  entire  account,  it  must  be  made         ^  Ashlio  v,  Lee,  W.  N.  1875,  42. 

generally.     If  it  is  made  specifically  to         ^  Evans  v.  Davies,  4  Ad.  &  £1.  840. 

liquidate  particular  items,  it  will  not  take         *  Bum  v,  Boulton,  2  G.  B.  485. 
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from  the  debtor,  a  general  payment  by  him  not  specifically  appropriated 
as  a  payment  upon  either  daim  was  held  to  have  no  effect  upon  remov- 
ing the  statute  bar  as  to  either ;  and  the  same  principle  was  adopted  as 
to  an  acknowledgment  in  a  Connecticut  case,  the  gist  of  which  is  given 
elsewhere.^  But  in  a  later  case  in  Connecticut,^  where  there  were  two 
distinct  debts  against  the  defendant,  it  was  held  that  the  question 
whether  an  acknowledgment  was  made  with  reference  to  a  particular 
debt  was  for  the  jury ;  and  the  rule  applies  with  equal  force  to  an  ac- 
knowlec^ment  arising  from  a  part  payment'  In  a  later  English  case,* 
the  doctrine  of  Bum  v,  Boulton  was  somewhat  restricted,  and  was  held 
applicable  only  in  cases  where  the  two  debts  are  entirely  distinct ;  and 
in  such  a  case,  where  a  payment  is  made  by  the  debtor  without  any 
directions  as  to  its  application,  the  question  as  to  whether  it  removed 
the  statute  bar  as  to  either  must  depend  upon  the  circumstances  of  the 
case,*  and  that  it  was  properly  a  question  for  the  jury  whether  a  pay- 
ment so  made  was  made  generally  on  account  of  whatever  might  be 
due,  and,  if  so,  that  both  debts  would  be  revived  thereby. 

Sec.  1 10.  General  Rule  as  to  Appropriation  of  Paymenti.  —  Where 
a  debtor  makes  a  payment  to  a  creditor  to  whom  he  is  owing  several 
distinct  debts,  the  general  rules  as  to  the  appropriation  of  the  money 
are :  1st,  That  it  shall  be  applied  as  the  debtor  directed  at  the  time  of 
pa3'ment,  in  accordance  with  the  maxim,  quicquid  aolvitur  secundum  ani- 
mun  sohentis; '  2dly ,  that  if  the  debtor  does  not  direct  as  to  its  appUca- 
tion,  the  creditor  may  do  so  at  any  time  before  judgment,  under  the 
maxim,  quicquid  recipitur^  recipitur  in  modum  recipientis  ;  ^  and,  ddly, 

^  Buckingham*.  Smith,  23  Conn.  458.  Bonaffe  v.  Woodbury,  12  Pick.  (Masa.) 

3  Cook  0.  Martm,  29  Conn.  63.  463  ;  Levyatein  v.  Whitman,  60  Ala.  845 ; 

*  See  also  Bigelow  v,  Whitney,  4  Pick.  Adama  Exp^  Co.  v.  Black,  62  Ind.  128. 
(Mass.)  112;  Buckingbamv. Smith, ante;  But  the  api»t>priation  must  be  made  by 
Coles  V.  Eelsey,  2  Tex.  641 ;  Guy  v.  Sama,  the  debtor  at  the  time  of  payment,  and  he 

6  Gill  (Md.),  87  ;  Shaw  v.  Newell,  2B.  I.  cannot,  after  the  creditor  has  applied  it, 
264.  change  the  application  of  it     Haynes  t\ 

«  Walker  v.  Butler,  6  EL  ft  Bl.  506.  Waite,  1 5  CaL  446 ;  Hill  v.  Southerland, 

*  See  Cook  v.  Martm,  aiUe.  1  Wash.  (Va.)  128. 

*  McEee  v.  Stroup,  1  Bice  (S.  C),  291;  7  The  rule,  as  stated  in  the  text,  is  well 
Jackson  «.  Bailey,  12  111.  159  ;  Sherwood  established.  Sawyer  o.  Tappan,  14  N.  H. 
9.  Haight,  26  Conn.  482 ;  Read  v.  Boaid-  852 ;  Biid  9.  Davis,  14  N.  J.  Eq.  467  ; 
man,  20  Pick.  (Mass.)  441;  Treadwell  v,  Hargroves  v.  Cook,  15  Ga.  821  ;  Bobe  v. 
Moore,  84  Me.  112;  Semmes  v.  Boykin,  27  Stickney,  86  Ala.  482;  Middleton  v.  Frame, 
Ga.  47  ;  Mitchell  v.  Dall,  4  H.  ft  G.  (Md.)  21  Mo.  412  ;  Watt  v,  Hoch,  25  Penn.  St. 
159;  Martin  v.Draher,  5  Watts  (Penn.),  411;  United  States  v,  Bradbury,  Dar. 
544;  Pindall  v.  Bank  of  Marietta,  10  Leigh  (U.  S.  C.  C.)  146  ;  Logan  v.  Mason,  6  W. 
(Va.),  484  ;  Wetherell  v.  Joy,  40  Me.  825  ;  ft  S.  (Penn.)  9  ;  Johnson  v,  Johnson,  80 
Black  V.  Schouler,  2  McCord  (S.  C),  292  ;  Ga.  857  ;  Sickles  o.  Ayres,  6  N.  J.  Eq.  29  ; 
Calvert  v.  Carter,  18  Md.  73 ;  Irwin  v.  Holmes  v.  Pratt,  84  Ga.  558  ;  Fargo  v. 
Paulett,  1  Kan.  418;  Taylor  r.  Sandiford,  Buell,  21  Iowa,  292  ;  Crisler  v.  McCoy, 

7  Wheat.  (U.  S.)  18;  Solomon  v.  Dreschler,  88  Miss.  445;  Livermore  v.  Rand,  26  K.  H. 
4  Minn.  278  ;  Jones  v.  Williams,  89  Wis.  85  ;  Howland  v.  Bench,  7  Blackf.  (Ind.) 
800 ;  Whitaker  v.  Grover,  64  Ga.  174  ;    286.    But  where  interest  is  due,  the  pay- 
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if  neither  of  them  apply  the  payment  to  any  particular  claim,  the  law  will 
apply  it  to  the  oldest  debt,  or  as  may  be  just.^  The  creditor  maj*  ap- 
propriate a  payment  not  appropriated  by  the  debtor  to  a  debt  barred 
by  the  statate,'  or  it  seems,  according  to  some  of  the  cases,  that  where 
there  are  several  notes  barred  by  the  statute,  and  a  general  paj'ment  is 
made,  he  may  so  appropriate  the  money  as  to  take  them  all  out  of  the 
statute.'    But  in  New^York,  as  will  be  seen  by  the  cases  fix>m  that 

ment  mufit  be  first  applied  to  the  liquida-  If  payments  by  a  debtor  to  a  creditor  on 

tion  of  it   Johnson  v.  Bobbins,  20  La.  An.  account   of   his    indebtedness   generally, 

569  ;  Mills  v.  Saunders,  4  Neb.  190.    But  which  consists  of  Tarious  promissory  notes 

if  there  is  anything  in  the  circumstances  payable  at  various  times,  are  made  before 

attending  the  payment  or  the  debt  itself,  one  of  ^he  notes  is  barred  by  the  statute 

from  which  the  intention  of  the  debtor  of  limitations,  they  may  be  applied  after* 

may  be  implied,  his  intention  must  pre-  wards  by  the  creditor  to  that  not«,  and 

Tail.     Howland  t;.  Rench,7  Blackf.  (Ind.)  when  so  applied  take  effect  from  their 

236  ;   West  Branch  Bank  v.  Moorehead,  respective  dates  and  not  from  the  date  of 

6  W.  &S.  (Penn.)  642  ;  Mclntyiev.  Cross,  the  application.    Bamsay  v.  Warner,  97 

18  Yt.  451 ;  Cass  v.  McDonald,  89  id.  65.  Mass.  8.    A  payment  on  account,  in  order 

^  Leef  v.  Goodwin,  Taney,  460  ;  Plum-  to  take  the  whole  account  out  of  the  stat- 
mer  v.  Erskine,  58  Me.  59  ;  Mueller  v.  ute,  must  be  made  generally.  A  payment, 
Wiebracht,  47  Mo.  468;  Matthews  v.  made  to  be  specifically  applied  to  particular 
Switzler,  46  id.  801 ;  Beau  v.  Brown,  54  items,  will  not  take  the  other  items  out 
N.  H.  395;  King  v,  Andrews,  30  Ind.  429;  of  the  statute.  Peck  v.  New  York,  kc, 
Kutall  17.  Browning,  5  Bush  (Ey.),  11;  Steamship  Co.,  5  Bosw.  (N.  Y.)  226. 
McDaniel  v.  Barnes,  id.  183  ;  Trullinger  Where  the  whole  of  the  plaintiff's  claim 
V.  Eofoed,  7  Oregon,  228;  Harding  v,  Tlfft,  in  the  suit  was  barred  by  the  statute,  ex- 
75  N.  Y.  461.  The  debtor's  intentions,  if  cept  $3.98,  and  the  defendant  gives  evi- 
not  expressed,  cannot  be  considered.  Brice  dence  of  the  payment  of  $6.29,  on  a  verbal 
V,  Hamilton,  12  S.  C.  32.  But  in  Wit-  order  to  J.  T.  D.,  a  few  days  before  suit 
towsky  V.  Reid,  82  N.  C.  116,  it  was  held  brought,  it  is  competent  for  him  to  prove 
that  his  intention  might  be  proved  by  to  prevent  the  claim  from  being  taken  out 
directions  given  either  previously  or  sub-  of  the  statute,  that  at  the  time  he  made 
sequently.  But  this  rule  is  inconsistent  the  payment  he  declared  that  lie  **  owed 
with  the  general  rule,  and  is  not  sustain-  the  plaintiff  nothing,"  but  that  he  pre- 
able  as  to  directions  given  by  the  debtor  ferred  paying  it  to  having  any  further 
after  the  payment  has  been  made  ;  and  a  trouble  about  it.  Davis  i;.  Amy,  2  Grant's 
contrary  doctrine  was  held  in  .Mahawie  Cas.  (Penn.)  412.  The  holder  of  a  prom- 
Bank  V.  P^k,  127  Mass.  298.  After  the  issory  note  delivered  it  to  his  creditor  as 
creditor  has  made  the  application  he  can-  collateral  security  for  a  mutual  and  open 
not  change  it,  even  at  the  request  of  the  account  current,  with  the  understancUng 
debtor,  if  other  parties  are  affected  thereby,  that  any  sum  collected  on  it  should  be  ap- 
Harding  v.  Wormley,  8  Baxter  (Tenn.), 578.  plied  to  the  account ;  and  afterwards  an 
On  the  general  proposition  stated  in  the  agent  of  the  creditor  collected  and  paid 
text,  and  sustaining  it,  see  Hill  v.  Bobbins,  to  him  a  dividend  on  the  note  from  the 
22  Mich.  475  ;  Champenoes  v.  Fort,  45  estate  of  the  maker  in  insolvency,  which 
Wis.  355  ;  Howard  v.  McCall,  21  Gratt  payment,  on  the  day  thereof,  the  creditor 
( Va. )  205  ;  Waterman  v.  Younger,  26  Ark.  applied  to  the  account  It  was  held  that 
513 ;  Genin  v,  JngersoU,  11  W.  Va.  549  ;  the  statute  did  not  begin  to  run  on  the 
St.  Albans  v,  Failey,  46  Yt.  448  ;  Langdon  account  until  after  that  day.  Whipple  v, 
V.  Bowen,  id.  512  ;  Whittaker  v.  Grover,  Blackington,  97  Mass.  476. 
54  Ga.  174  ;  Jones  ».  WiUiams,  89  Wis.  «  Jackson »,  Burke,  1  Dill.  (U.  S.  C.  C.) 
800.  811  ;  Mills  v.  Fdwkes,  5  Bing.  N.  C.  455. 

^  Harrison  v.  Davies,  28  La.  An.  216.  But  see  Reed  v.  Hurd,  7  Wend.  (N.  T.) 
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State  cited  in  the  last  note,  the  creditor  cannot  make  such  an  applica- 
tion of  a  general  payment,  upon  a  debt  barred  by  the  statute,  unless 
the  debtor  consents  thereto,  and  it  is  presumed  that  the  monej^  was 
paid  upon  the  debts  not  barred  until  the  contrary  is  shown ;  and  in  a 
Vermont  case,  where  the  plaintiff  held  notes  against  the  defendant, 
which  were  dated  more  than  six  years  before  the  commencement  of  his 
action,  and  the  jury  found  the  fact  that  within  six  years  the  defendant 
made  a  general  payment  to  the  plaintiff  on  account  of  some  one  or 
more  of  the  notes,  or  of  the  indebtedness  manifested  by  them,  it  was 
held  that  a  promise  of  fuither  payment  must  be  implied.  It  is  not 
essential  that  the  defendant  should  have  recollected  the  giving  of  the 
notes  at  the  time  of  making  the  payment,  if  he  was  aware  of  the 
indebtedness  for  which  they  were  given,  and  acted  with  reference  to  it ; 
and  if  a  debtor  owing  several  demands  to  his  creditor  makes  a  general 
payment,  and  neglects  to  direct  its  application,  the  right  of  designation 
belongs  to  the  creditor ;  yet  he  must  make  an  application  to  which  the 
debtor  could  not  justly  or  reasonably  object  Therefore,  where  the 
demands  consisted  of  three  notes,  all  of  which  were  barred  by  the  stat- 
ute, and  the  debtor  made  a  general  payment,  it  was  held  that  the 
creditor  might  apply  it  upon  which  note  he  pleased,  and  that  he  might 
indorse^  it,  if  he  so  chose,  upon  the  largest  note,  although  it  was  subse- 
quent in  date  to  the  others,  and  that  the  effect  would  be  to  take  the 
note  upon  which  the  application  was  made  out  of  the  statute  of  limita- 
tions ;  but  that  he  could  not  divide  the  payment  among  all  the  notes, 
indorsing  a  part  on  each,  and  claim  that  all  were  thereby  taken  out  of 
the  operation  of  the  statute.  ^  The  right  to  make  the  appropriation,  as 
stated,  belongs  in  the  first  instance  to  the  debtor ;  but  if,  at  the  time, 
he  neglects  to  make  it,  the  right  passes  to  the  creditor,  and  the  debtor 
cannot  afterwards  claim  it.  ^    But  the  rule  only  applies  to  lawful  debts.^ 

408 ;  Heath  o.  Grinnell,  61  Barb.  (N.  Y.)  end  payment  to  liquidate  a  debt  against 
100,  where  it  was  held  that  the  creditor  which  the  statute  has  run,  yet  such  appli- 
could  not  apply  a  general  payment  in  dis-  cation  does  not  remove  the  bar  as  to  the 
charge  of  a  debt  barred  by  the  statute,  balance  of  the  debt,  Mills  v,  Fawkes,  6 
without  the  debtor's  assent  Bing.  N.  C.  456.  Nash  v.  Hodgson,  6 
1  Ayer  o.  Hawkins,  19  Vt.  26.  D.  &  G.  M.  &  G.  474,,  and  such  also  is 
A  general  payment  made  by  a  debtor  to  the  rule  in  Massachusetts  and  Maine, 
a  creditor,  where  there  are  two  or  more  Blake  v.  Sawyer,  88  Me.  129;  Pond  v, 
obligations,  one  of  which  is  barred  by  the  "Williams,  1  Gray  (Mass.),  630;  Ramsay  r. 
statute,  may  be  applie<l  by  the  creditor  Warner,  97  Mass.  13. 
upon  the  obligation  which  is  barred,  and  «  Bell  v.  Kadcliff,  82  Ark.  645.  If  be- 
according  to  the  Vermont  cases,  Sanborn  fore  payment  is  made  the  debtor  expresses 
V.  Cole,  14  L.  R.  A.  (Vt.)  208;  Robie  r.  a  wish  as  to  its  application,  such  an  ex- 
Briggs,  69  Vt.  448;  Wheeler  v.  House,  27  pression  inrolves  a  direction  by  him,  and 
Vt.  736,  removes  the  statutory  bar  as  to  he  is  entitled  to  the  beneiit  of  the  appli- 
the  entire  debt,  and  this  rule  has  been  cation  requested.  Hansen  v.  Rounsavell, 
adopted  in  Missouri     'Beck  v,  Haas,  31  74  111.  288. 

Mo.  App.  180.      But  in  England,  while  it         •  Duncan  v.  Helm,  22  La.  An.  418; 

is  held  that  the  creditor  may  apply  a  gen-  McCausland  ».   Ralston,   12  Nev.   195 ; 
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In  the  case  of  JHQoing  ftooounts,  in  tbe  abseoce  of  BpeoUl  cireumstaoces 
which  ought  to  control,  the  payment  will  be  applied  to  eztingusah  tbe 
debts  according  to  priority  of  time.  ^  In  England,  it  baa  been  held  that 
where  there  are  several  debts,  some  barred  and  some  not,  the  effect  of 
the  payment  of  principal  generally  will  be  to  take  any  debt  not  then 
barred  out  of  the  statute,  bat  will  not  revive  a  debt  which  is  barred ; 
and  the  inference  will  be  that  the  payment  is  to  be  attributed  to  those 
not  barred.  ^  Thus,  in  the  case  last  referred  to  there  were  thi-ee  notes 
executed,  two  of  which  were  barred  and  one  was  not,  and  a  payment 
was  made  of  a  small  sum  on  account  generally ;  it  was  held  the  payment 
did  not  revive  the  remedy  on  the  two  older  debts,  but  did  prevent  time 
from  continuing  to  run  in  the  case  of  the  latter.*  Where  there  are  two 
distinct  debts,  it  seems  that  an  unappropriated  payment  may  revive 
neither.^    If  there  are  several  distinct  debts,  and  a  payment  is  made 

Storer  v.  Haskell,  50  Yt.  841.  But  if  the  the  subsisting  debt.  Loweiy  v.  Gear,  82 
debtor  directed  or  consented  to  tbe  appll-  111.  882;  Pond  «.  Williams,  1  Gray  (Mass.), 
cfttion  of  the  payment  on  an  ill^;al  debt,  630.  But  where  there  are  sereral  debtB» 
the  court  will  not  interfere.  Feldman  o.  none  of  which  are  barred,  a  general  pay- 
Gamble,  26  N.  J.  £q.  494.  ment  keeps  on  foot  the  debt  upon  which 

1  Sprague  v.  Hazelwinkle,  68  III.  419;  it  is  applied.  Ramsay  v.  Warner,  97 
Moore  o.  Gray,  22  La.  An.  289;  Crompton  Mass.  8;  Briggs  o.  Williams,  2  Yt  288 ; 
V.  Pratt,  105  Mass.  256  ;  Allen  o.  Brown,  Harker  tr.  Conrad,  12  S.  &  R.  (Penn.)  801; 
89  Iowa»  880  ;  Worthley  v.  Emerson,  116  Starett  9.  Barber,  20  Me.  457 ;  OliTer  v» 
Mass.  874  ;  and  even  where  a  part  of  tbe  Phelps,  20  N.  J.  L.  180 ;  Selledc  v.  Turn- 
items  accrued  before  and  a  part  after  the  pike  Co.,  18  Conn.  458;  Robinson  v.  Doo- 
defendant  was  dischai^d  in  bankruptcy,  little,  12  Yt.  246 ;  McFarland  v.  Lewis, 
of  which  the  creditor  had  no  notice,  does  8  111.  844;  White  v,  Trumbull,  15  N.  J.  L. 
not  change  the  rok,  Hill  v.  Bobbins,  22  815 ;  Callahan  v.  Boazman,  21  Ala.  246 ; 
Mich.  475.  Benny  v.  Rhodes,  18  Mo.  147;  Proctor  v. 

^  CaANWORTH,  C,  in  Nash  v.  Hodgson,  Marshall,  18  Tex.  68;  Hamer  v.  Kirkwood, 

6  De  G.  M.  &  G.  474.  25  Miss.  95;  Thompson  v.  Phelan,  22  N.  H. 

s  Nash  V.  Hodgson,  1  Kay,  650 ;  on  889.    If  money  is  paid  on  an  account,  and 

appeal,  6  De  G.  M.  &  G.  474.  no  specific  application  of  it  is  made  by 

*  Bum  V.  Boulton,  2  G.  B.  476.    If  either  party,  the  law  will  apply  it  to  tha 

two  demands  were  due  at  the  time  of  pay-  payment  of  the  oldest  items.    Harrison  v. 

ment,  so  that  it  is  doubtful  to  which  the  Johnson,  27  Ala.  445 ;  FairchUd  v.  Holly, 

payment  applied,  such  part  payment  will  10  Conn.  175;  Shedd  «.  Wilson,  21  Yt. 

not  remove  the  statute  as  to  either.   Armi-  478  ;  Thurlow  ».  Gilmore,  40  Me.  878 ; 

stead  V.  Brooks,  18  Ark.  521 ;  Burr  v.  Harrison  «.  Johnson,  27  Ala.  445 ;  Home 

Burr,   26   Penn.   St.  284.    In   Kash  v.  «.  Planters'  Bank,  82  Ga.  1.    But  if  some 

Hodgson,  6  De  G.  M.  &  G.  474,  where  there  items  are  dae,  and  others  not,  the  applica- 

were  three  notes,  upon  two  of  which  tha  tion  must  be  made  to  those  which  are  due. 

statute  had  run,  and  a  sum  of  money  was  Effinger  ».  Henderson*  83  Miss.  449.    If 

paid  on  account  of  interest  generally,  but  money  ii  paid  generally  upon  debts  whick 

less  than  the  amount  due  on  the  note  not  are  differently  secured,  the  law  will  apply 

barred,  it  was  held  that  the  payment  must  it  in  disehaige  of  the  debts  for  which  the 

attach  to  that  note.    And  it  seems  that  the  security  is  most  precarioas,   Chester  v, 

payment  cannot  be  distributed  among  all  Wheelwright,    15   Conn.    562 ;   Baine  v, 

of  them,  so  as  to  remove  the  statutory  bar  WilHams,  18  Miss.  113  ;  Smith  tr.  Wood, 

as  to  those  upon  which  the  statute  has  7  N.  J.  Eq.  74 ;  Bosley  v.  Porter,  4  J.  J. 

run,  as  in  such  cases  it  will  be  presumed  Mar.  (Ky.)  621 ;  Gwinn  v,  Whittaker,  1 

thit  the  payment  was  intended  to  apply  to  H.  &  J.  (Md.)  754 ;  State'  v.  Thomas,  11 
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without  any  dkectioa  as  to  how  it  sliall  be  B;ppllad^  And  the  creditor 
applies  it  at  once  to  the  payment  of  a  debt  which  is  baried,  it  will  not 
take  the  balance  of  that  debt  out  of  the  sftatute ;  ^  nor  wiiere  there  are 
several  distinct  notes  or  other  obligations,  which  is  a  part  of  a  series, 
will  the  payment  of  one  remove  the  statute  as  to  the  others.' 

Sec.  111.  Oral  Proof  of  Part  Pajrment.  *^As  previously  stated} 
it  was  originally  held  in  England  that  the  evidence  of  part  payment  to 
avdd  the  statutes  must  be  in  writing,  signed,  it  being  considered  that 
to  allow  a  debt  to  be  revived  on  any  lesa  strict  evidence  of  a  part 
payment  was  within  the  mischief  of  the  act.^  But  this  doctrine,  after 
being  frequently  questioned,^  was  eventually  overruled,^  and  now  a 
part  payment  fbr  the  purposes  of  the  statute  may  be  proved  orally  or 
otherwise,  as  any  other  fact ;  and  the  same  rule  prevails  in  this  coun^ 
try,  except  in  Nevada,  where  the  statute  requires  evidence  in  writing, 
signed  by  the  party  charged.^ 

Sec.  112.  Part  Payaaeat  need  not  be  in  Money.  —  It  is  not 
necessary,  for  the  purposes  of  the  statute,  that  a  part  payment  of 
principal  or  interest  should  be  made  in  actual  money.  Thus,  a  pay- 
ment in  goods  may  be  a  sufOcient  part  payment,  and  if  parties  to  a  bill 
of  exchange  agree  that  goods  shall  be  supplied  and  taken  accordingly, 
that  amounts  to  a  part  payment.^  So  the  indorsement  and  delivery  by 
the  debtor  of  a  note  of  a  third  party,  payable  at  a  fiiture  time,  either 
in  payment  of^  or  as  collateral  security  for,  his  indebtedness  to  another 

Ired.  (N.  C.)  L.  251;  and  if  interest  is  482;  Sibley  v.  Lambert,  80  Me.  253.     In 

dae,  the  paymentt  will  fint  be  applied  in  ShnmaU  «.  WiUiaiM^  84  Ga.  245,  the 

disdiarge  of  it,  Faddea  v.  Fortier,  20  IlL  plaintiff,  in  order  to  save  a  note  from  tha 

609 ;   Heam   v.  Cuthert,   10  Tex.  216 ;  operation  of  the  statute,  relied  upon  eer- 

Lush  V.  EdgertoB,  18  Minn.  210;  and  the  tsin  iadonementa  made  thereon  in  1857y 

balance  will  be  applied  upon  the  principal  which  was  within  the  period  of  limitation, 

as  will  be  most  beneficial  to  the  creditor,  accompanied  by  parol  proof  that  such  pay* 

JSatebene  v.  Estebene,  5  La.  An.  788;  menta  were  in  iact  made;  but  the  court 

Hampton  v.  Deane,  4  Tex.  455 ;  Jencks  v.  held  that,  under  the  statute  requiring  aa 

Alexander,  11  Paige  |N.  Y.)  Ch.  619.  acknowledgment  in  ¥nitin^  signed,  frc^ 

^  Pond  0.  Williams,  1  Gray  (Mass.),  snch  payments  were  not  sufficient    Sea 

680.  also  Waterman  v.  Burbank,  8  Met  (Maas.) 

*  Brown  «.  Johnson,  20  La.  An.  486.  852,  where  mere  proof  of  an  indorsement 

*  Willis  V.  Newham,  3  Y.  &  J.  518 ;  made  by  the  payee  waa  held  not  sufficient. 
Trentham  v.  Deverill,  8  Bing.  N.  C.  897;  Where  a  debt  exists  against  a  person,  and 
Bayley  «.  Ashton,  12  A.  ft  £.  498;  Maghea  it  is  conceded  by  the  partiea  that  part  of 
V.  O'Neill,  7  M.  ft  W.  681 ;  Eastwood  v.  it  should  be  paid  by  another  person,  and 
SaTill«,  9  id.  615.  that  anch  part  is  really  the  debt  of  such 

*  See  per  Load  Denman  in  Trentham  person,  the  payment  by  such  person  of 
V.  Deverill:  "  If  I  were  now  called  on  to  such  part  of  the  debt  does  not  remove  the 
put  a  construction  upon  the  act,  I  should  statute  bar  as  to  the  balance  of  the  claim, 
be  of  opinion  that  any  proof  of  payment  aa  it  is  not  a  part  payment  of  snch  debt, 
was  sufficient ; "  and  a  similar  remark  of  but  only  a  payment  of  the  debt  of  such 
Lord  Abinoer  in  Maghee  v.  0*Neill.  third  person.    Carlisle  v.  Morris,  8  Ind. 

^  Cleave  v.  Jones,  6  Exch.  578.    See    421. 
Edwards  p.  Janee,  1  Kay  ft  J.  584.  1  Hart  v.  Nash,  2  C.  M.  ft  R.  837. 

A  Williams  v.  Godley,  9  Met.  (Mass!) 
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has  been  held  to  operate  as  a  payment  sufficient  to  take  the  case  out  of  the 
statute.^  But  where  goods  are  delivered  to  a  creditor  to  be  sold,  and  the 
proceeds  applied  in  liquidation  of  the  debt  as  far  as  they  will  go,  the 
goods  must  be  sold,  and  the  proceeds  applied  upon  the  debt  within  a 
reasonable  time.  Thus,  where  goods  were  pledged  by  the  maker  of  a 
promissory  note  to  the  payee,  with  power  to  sell  the  same  and  apply 
the  proceeds  on  the  note,  and  the  payee  held  the  goods  six  years  before 
he  sold  them  and  made  the  application  on  the  note,  it  was  held  that 
the  sale  and  application  was  not  made  in  a  reasonable  time,  and  that 
the  application  of  the  proceeds  of  such  sale  on  the  note  would  not  save 
it  from  the  operation  of  the  statute.  *  And  the  same  rule  is  applicable 
where  the  note  of  a  third  person  is  given  to  a  creditor  as  collateral, 
with  instructions  ^'  to  collect  the  same  and  apply  the  proceeds  to  the 
payment "  of  the  note  in  suit.  In  such  a  case,  if  the  creditor  accepts 
the  note,  he  takes  it  subject  to  the  instructions ;  and  as  soon  as  the 
note  is  collected,  the  proceeds  are  to  be  applied  upon  the  note  at  that 
time,  and  that  proof  of  payment  on  the  collateral  note  would  operate 
as  proof  of  payment  on  the  note  to  which  such  collateral  note  was  to 
be  applied.  But  this  was  held  subject  to  the  exception  that  the  creditor 
could  not  unreasonably  delay  the  collection,  and  that,  if  he  did,  the 
proceeds  could  not  be  considered  as  applied  upon  the  note  in  suit  by 
the  direction  of  the  debtor.*  Where  the  note  of  a  third  person  is  given 
as  collateral,  the  proceeds  to  be  applied  upon  the  principal  note,  the 
receipt  of  a  dividend  on  the  note  takes  the  principal  debt  out  of  the 

1  Smith  V.  Byau,  89  N.  Y.  Superior  Ct.  note  would  operate  as  proof  of  payment  of 

489.  the  same  sum  on  the  note  in  suit     In  a 

*  Porter  r.  Blood,  5  Pick.  (Mass.)  54.  New  York  case,  where,  in  October,  1865, 
See  also  Lyon  v.  State  Bank,  12  Ala.  508,  H.,  who  owed  P.  $26.50  for  a  set  of  tomb- 
where  cotton  was,  with  the  consent  of  the  stones,  made  an  agreement  with  S.  that  S. 
sureties  on  a  note,  deposited  as  collateral  should  pay  P.  for  the  stones  upon  their 
thereto,  with  power  to  sell  and  apply  the  delivery,  H.  to  credit  S.  with  that  sum 
proceeds  on  the  note;  and  although  the  upon  a  demand  which  he  had  against  him; 
cotton  was  sold,  and  the  proceeds  applied  and  P.,  being  indebted  to  B.  upon  aprom- 
on  the  note  after  its  maturity  and  before  issory  note  dated  Jan.  30,  1854,  payable 
the  statute  had  run  thereon,  it  was  held  one  day  from  date,  agi^eed  with  B.  that  be 
that  it  did  not  suspend  the  running  of  the  might  receive  pay  of  S.  for  the  stones,  and 
statute  as  to  the  balance.  ^pply  the  amount  thereof  upon  the  note^ 

*  In  Haven  v.  Hathaway,  20  Me.  345,  and  P.  thereupon  delivered  the  stones  to 
in  an  action  upon  a  note  payable  more  than  B.,  S.  having  previously  consented  that 
six  years  before  the  commencement  of  the  the  parties  might  make  this  agreement,* 
action,  it  api^eared  that  the  defendant  had  and  having  had  notice  that  it  was  made^ 
delivered  another  note  to  the  plaintiff,  **to  and  having  assented  to  it  when  B.  took 
collect  the  same  and  apply  the  proceeds  to  the  stones  to  him,  it  was  held  that  the 
the  payment"  of  the  note  in  suit,  and  the  effect  of  the  transaction  was  to  substitute 
plaintiff  had  accepted  it,  it  was  held  that  S.  in  place  of  P.  as  debtor  to  B.  for  the 
he  was  bound  to  comply  with  these  direc-  price  of  the  stones,  and  that  it  operated 
tions ;  that,  as  soon  as  be  collected  money  in  prcuenti  as  a  payment  of  such  price 
upon  it,  he  was  obliged  to  consider  it  a  upon  the  note.  Butts  v.  Perkins,  41  Barb, 
payment  of  so  much  of  the  note  in  suit ;  (N.  Y.)  509.  Tumey  v.  Dodwelj,  S  £L  & 
and  that  proof  of  payment  on  the  collateral  Bl.  186. 
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statute  from  the  time  of  the  receipt  thereof.^  If  a  check  is  given  as 
collateral  to  a  note,  it  does  not  operate  as  a  paj^ment  until  collected.^ 
In  all  cases  where  goods  or  securities  are  given  as  collateral,  with 
power  to  sell  or  collect,  and  apply  the  proceeds  in  liquidation  of  a  debt, 
the  power  must  be  exercised  within  a  reasonable  time  in  view  of  the 
circumstances,  or  the  application  of  the  proceeds  upon  the  debt  will 
not  save  it  from  the  operation  of  the  statute,'  else  in  such  cases,  by 
unreasonable  delay,  a  creditor  could  keep  his  debt  on  foot  indefinitely^. 
And  generally  it  may  be  said  that  where  a  thing  is  received  upon 
agreement  in  reduction  of  a  debt,  that  is  a  payment  sufiScient  to  take 
the  debt  out  of  the  statute.^  The  giving  of  a  note  for  interest  accrued 
is  a  sufficient  part  payment,^  or  a  credit  given  therefor  in  account.^ 
In  an  English  case,*^  it  was  agreed  between  the  plaintiflT  and  defendant 
that  the  defendant,  instead  of  pa}nng  interest  due  bj'  him,  should 
afford  maintenance  to  the  plaintiff's  child,  and  it  was  held  that  the 
maintenance  of  the  child  amounted  to  a  part  payment  But  notwith- 
standing the  doctrine  of  these  cases,  under  the  rule  that  a  payment 
must  be  made  under  such  circumstances  that  a  new  promise  can  be 
implied  to  pay  the  balance  of  the  debt,  it  is  not  believed  that  the  appli- 
cation by  the  creditor  of  money  received  upon  a  collateral,  whether  with 
or  without  express  authority  Arom  the  debtor  so  to  do,  can  have  the 
effect  to  remove  or  suspend  the  operation  of  the  statute,  unless  the 
debtor  subsequently  ratified  and  adopted  the  creditor's  act,  for  the 
reason  that,  while  the  debtor  may  constitute  the  creditor  his  agent  for 
the  sale  of  the  collateral^  or  the  collection  of  the  money  due  upon  it,  he 
cannot  authorize  the  creditor  to  make  for  him^  to  himself  (the  creditor) 
a  new  promise  to  pay  the  debt ;  and  this  is,  and  necessarily  must  be  the 
tendency  of  the  later  cases.^ 

Sec.  lis.  Test  aa  to  wbat  amonnti  to  Part  Payment.  —  It  is  not 
necessary  that  either  money  or  goods  should  actually  pass,  for  pay- 
ment may  be  made  by  settlement  of  account.  '^  If  two  persons  meet, 
and  one  says  to  the  other,  I  owe  j'ou  so  much,  and  you  owe  me  so 
much,  but  instead  of  an  exchange  of  money  they  agree  to  settle  the 
account  by  setting  off  one  against  the  other,  and  that  is  done,  that  is  a 
payment  by  settlement  of  account." '  So,  too,  a  creditor  may,  by  the 
consent  of  the  debtor,  give  him  a  portion  of  the  debt,  and  a  credit 

1  Whipple  V,  Blftckington,  97  Maas.         *  Hooper  v,  Stevens,  4  A.  &  E.  71. 
476.     Either  a  payment  in  money,  or  giv-         »  Wenman  v,   Mohawk  Ins.   Co.,  13 

ing  security  for  a  part  or  the  whole  of  a  Wend.  (N.  Y.)  267;  Sigoumey  v.  "Weth- 

debt  is  sufficient,  Manderston  v.  Robert-  erell,  6  Met.  (Mass.)  55S. 
son,  4  M.  &  Ry.  410;  Balch  «.  Onion,  4         «  Smith  v.  Ludlow,  6  Johns.  (N.  7.) 

Cash.  (Mass.)  569 ;  Whitney  v,  Bigelow,  267. 

4  Pick.  (Mass.)  110 ;  or  giving  a  note  aa         "^  Bodger  v.  Arch,  10  Exch.  833. 
collateral,  Ilsley  v.  Jewett,  2  Met.  (Mass.)         *  Brown  r.    Latham,   58  N.  H.   80 ; 

168.  Smith  v.  Ryan,  66  N.  Y.  862  ;  Harper  v. 

3  Garden  v.  Bruce,  L.  R.  3  C.  P.  300.  Frailey,  53  id.  442. 

*  Porter  v.  Blood,  ante;  Haren  v.  Hath-        *  Per   Pollock,  C.  B.,  in  Amos   v. 

away,  ante.  Smith,  1  H.  &  C.  288. 
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entered  in  pnrsuance  thereof  will  be  effectual  as  a  part  payment.  Thas, 
in  an  English  ease,^  after  a  debt  dae  to  the  plaiatHT  bj  his  son  had 
been  barred  bj  the  statute,  the  plaintiff,  his  son,  and  his  son's  wife  had 
an  interview,  at  which  the  interest  due  to  the  plaintiff  was  calculated. 
The  plaintiff's  son  then  put  his  baud  into  his  pocket,  as  if  to  get  out 
the  mone}-  to  pay  it.  The  J)laiutiff  stopped  him,  and,  writing  a  receipt 
for  the  money,  gave  it  to  his  son's  wife,  saying  he  would  make  a  present 
of  it  to  her.  It  was  held,  by  a  majority  of  the  Court  of  Exchequer, 
Bramwell,  B.,  dissenting,  that  the  transaction  was  sufficient  to  take 
the  case  out  of  the  statute.  The  true  test  as  to  what  transactions  will 
amount  to  a  part  payment  for  the  purposes  of  aroiding  the  statute 
appears  from  the  judgment  in  the  case  last  cited,  as  well  as  from 
other  cases, ^  to  be,  that  anj*  facts  which  would  prove  a  plea  of  paj-ment 
of  interest  or  principal  in  an  action  brought  to  recover  either  would 
amount  to  a  payment  sufficient  to  bar  the  statute.'  And  Bramwell,  B., 
in  dissenting  from  the  opinion  of  the  majority  in  the  ease  last  cited,  did 
BO  on  the  giound  that  in  his  judgment  the  facts  would  not  have  sup- 
ported such  a  plea  of  payment.  So,  if  by  agreement  money  is  paid  by 
a  debtor  on  behalf  of  his  creditor  to  a  third  person,  thait  may  be  a 
sufficient  part  pa3'ment  as  between  the  debtor  and  creditor.* 

Sec.  114.  Part  Pajment  by  BUI  or  Note. — IVhere  a  debtor  gives 
a  bill  or  note  on  account  of  a  debt,  it  operates  as  a  part  pa3'ment,  even 
though  it  ultimately  proves  worthless.  It  ma}'  be  said  that  pa3*ment, 
in  the  popular  use  of  the  term,  is  taken  to  include  a  giving  and  taking 
of  a  negotiable  instrument  on  account  of  a  debt,  as  well  as  a  giving 
and  taking  it  in  satisfaction  of  a  debt.  A  bill  is  conditional  payment, 
and  its  immediate  operation  as  an  acknowledgment  of  a  balance  demand 
is  not  to  be  affected  by  its  operation  as  a  pa^'ment,  being  liable  to  be 
defeated  at  a  fhture  time  ;  and  even  if  it  is  worthless,  ttie  intention  and 
the  act  by  which  it  is*  evinced  remain  the  same,*  and  it  operates  as  such 
an  acknowledgment  of  the  debt  as  removes  the  statute  bar. 

A  question  arises,  when  a  bill  or  note  is  given  in  part  pajTnent  of  a 
debt,  whether  the  part  paj'ment  must  be  considered  made  at  the  time  of 
the  delivery  of  the  bill,  or  of  payment  thereof.  On  this  point  it  has 
been  decided  that  when  a  debtor  draws  a  bill  of  exchange  to  be  applied 
in  part  payment  of  a  debt,  and  the  bill  is  paid  when  due  by  the  drawee 
to  the  creditor,  it  operates  as  a  part  payment  from  the  time  of  the  de- 
livery of  the  bill  by  the  debtor,  not  from  the  time  of  the  payment.* 

1  Lfaber  v.  Maber,  L.  K.  2  Exch.  J  53.  bill  of  exchange,  to  be  applied  in  part  pay- 

3  Bodger  v.  Arch,  10  Exch.  383;  Amos  ment  of  the  debt,  and  the  bill  is  i)aid.when 

V.  Smith,  1  H.  &  C.  238.  due  by  the  drawee  to  the  creditor,  it  oper- 

3  Maber  v,  Maber,  L.  B.  2  Exch.  156.  ates  as  part  payment,  to  defeat  the  statute 

*  Worthington  ti.  Grimsditch,  7  Q.  B.  of  limitations,  only  from  the  time  of  the 
479.  delivery  of   the  bill  by  the  debtor,   not 

*  Tumey  v.  Dodwell,  8  El.  &  Bl.  186,      from  the  time  of  .its  payment     Gowan  v. 
0  In  Irving  v.  Veitoh,  3  M.  &  W.  00,     Forster,  3  B.  6  Aid.  507  ;  Smith  v.  Byan, 

it  was  held  that  where  a  debtor  draws  a    89  N.  Y.  Saperior  Ct  489. 
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Sec.  115.  IndonemeBta  on  Notes,  etc.  —  IndorsementB  by  a  creditor 
on  a  bill  or  note  admitting  payments  of  interest  or  principal,  if  made 
before  the  debt  was  barred,  were  formerly,  after  the  creditor's  deaths 
held  to  amount  to  sufficient  evidence  for  the  purpose  of  avoiding  the 
plea  of  the  statute ;  the  principle  of  their  admission  as  evidence  being 
that  they  were  acknowledgments  against  the  interest  of  the  person 
making  them.^  Bat  indorsements  made  after  the  statute  has  run  upon 
the  claim  afford  no  evidence  whatever  that  the  payment  was  made,  be- 
cause it  is  an  act  in  flirtherance  of  the  interests  of  the  creditor,  and  a 
person  will  not  be  permitted  to  make  evidence  for  himself.^    Therefore, 

^  Hi^am  v.  Ridgway,  10  Eajst,  109 ;  note  oirt  of  the  sUitBte  as  against  the  de- 
md  in  England,  under  Btat  9  QeclV.c  14,  Tendant»  H.  not  being  hia  agent  for  that 
it  is  held  that  the  provision  that  "no  in-  purpose.  Harding  v.  Edgecumbe,  4  H.  & 
dorsement  or  memorandum  of  any  pa]anent  N.  872.  The  bar  of  the  statute  of  limi- 
written  or  made  after  the  time  appointed  for  tations  is  not  repelled  by  the  transmission 
this  act  to  take  effect  upon  any  prorolBsory  of  a  draft  by  the  debtor  and  its  receipt  by 
note,  bill  of  exchange,  or  otiier  writings  by  the  cteditor  within  the  three  years,  the 
or  on  behalf  of  the  party  to  whom  such  pay-  former  not  making  any  allusion  to  or  reo- 
meut  shall  be  made,  shall  be  deemed  suffi-  ognltion  of  the  account  of  any  debt 
cient  proof  of  such  payment  so  as  to  take  whatever.  Hussey  v.  Buigwyn,  6  Jones 
the  case  out  of  the  operation  of  either  of  (N.  C.)  L.  885.  A  credit  indorsed  upon 
the  said  statutes,"  only  applies  to  the  case  a  bond  at  a  time  not  suspicious,  by  an 
where  there  is  nothing  more  than  an  in-  officer  of  the  bank,  in  the  regular  dis* 
dorsement  or  memorandum  on  the  note  or  charge  of  his  duty,  is  sufficient  evidence 
bill  or  other  writing  which  constitutes  the  of  the  payment  to  interrupt  prescription, 
oontract  declared  on.  Bradleyv.  James,  18  Union  Bank  v.  Foster,  14  La.  An.  159! 
C.  B.  822.  And  it  appears  from  the  same  IndorsementB  of  credits  on  a  note,  made 
case  that  the  memoranda  made  against  their  by  a  promisee  before  the  statute  has  closed 
own  interest  of  dead  persons  in  ledgers,  upon  the  right  to  maintain  suit,  are  evi- 
aocount-books,  and  otherwise,  may  still  be  dence  of  corresponding  payments,  to  re- 
used as  evideuce  for  the  purpose  of  remor*  move  the  bar  of  the  statute,  hi  Pennsyl- 
Ing  the  statute  bar.  Addams  v.  Seitzinger,  vania,  though  no  longer  in  England  ;  but 
1 W.  &  S.  (Penn.)248;  Shaffer o.  Shaffer,  41  they  are  not  evidence  at  all  unless  proved 
Penn.  St  51 ;  Coffin  v,  Bncknam,  12  Me.  to  have  been  made  while  the  statute  was 
471;  Waneu  v,  Granville,  2  Strange,  1129;  running.  To  toll  the  statute  by  evidence 
Bruce  v,  Bobson,  15  East,  82  ;  Higham  v.  of  a  payment,  it  must  be  proven  unequiv- 
Ridgway,  10  id.  1091.  The  mens  fact  of  ooally  thort  the  payment  was  made  on  the 
indorsements  of  payments  within  six  years,  dlaim  in  suit ;  and  where  that  is  not  done, 
in  the  handwriting  of  the  payee,  is  not  the  jury  is  not  at  liberty  to  find  the  pay- 
competent  evidence  to  prove  such  pay-  ment  sufficient.  The  indorsement  of  pay- 
ments. Davidson  v.  Delano,  11  Allen  ment  in  the  handwriting  of  the  plaintiff 
(Mass.),  528.  Thus,  in  an  English  case,  or  promisee  alone  is  not  proper  to  go  to 
the  defendant,  in  order  to  obtain  an  ad-  the  jury.  Shaffer  v.  Shaffer,  41  Penn.  St 
vance  of  money,  gave  a  promissory  note  to  51. 

H.,  a  customer  of  the  plaintiffs*,  who  were         *  Briggs   v,  Wflson,  17    Beav.    880  ; 

bankers.      H.   indorsed  the  note  to  the  Scarle  v,  Barrington,  8  Mod.  278;  Gleadow 

plaintiffs  on  obtaining  the  money,  with  «.  Atkm,  1  C.  !c  M.  421 ;  Sorrell  «.  Craig^ 

which  he  was  debited  by  them.    The  de-  16  Ala.  789  ;  Glynn  v.  Bank,  2  Tes.  86  ; 

fendantwas  debited  by  H.  with  the  amount,  Roseboom  v,  Billington,  17  Johns.  (N.  7.) 

and  H.  had  paid  interest  on  the  note  to  182  ;   Bailey  v.  Crane,  21  Pick.  (Mass.) 

the  plaintiffs  within  six  years.      It  was  828 ;  Buteher  v.   Hixon,  4  Lei^  O^A*)f 

held  that  these  paymenU  did  not  take  the  519  ;  Bsod  v.  Hurst,  7  Wend.  (K.  T.)  408; 
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an  indorsement,  in  order  to  remove  the  statute  bar,  must  be  shown  by 
affirmative  evidence  to  have  been  made  before  the  statute  bar  had 
attached  to  the  debt,  or  that  a  payment  was  made  upon  the  claim  after 
the  debt  was  barred  which  the  indorsement  covera ;  and  the  ordinary 
presumption  that  a  writing  was  executed  at  the  time  it  bears  date  does 
not  attach.^  Parol  evidence  is  admissible  to  prove  the  fact  of  pa^'ment, 
or  to  defeat  it,  although  evidenced  by  a  writing ;  *  but  in  order  to  be 
effective  to  remove  the  bar  of  the  statute,  it  must  be  shown  to  have 
been  a  payment  in  reference  to  the  demand  in  suit.'  Where  a  payment 
is  made  upon  a  note,  and  indorsed  thereon  by  the  holder,  at  the  request 
of  the  payor,  proof  of  such  fact  is  sufficient  to  remove  the  statute  bar.'' 
But  unless  a  payment,  as  such,  is  actually  made  upon  the  note  or  claim 
in  suit,  or  an  indorsement  is  made  with  the  debtor's  assent,  it  cannot 
have  the  effect  either  to  keep  the  debt  on  foot  or  revive  it  Thus, 
where  the  debtor  rendered  services  for  the  creditor,  and  the  latter, 
without  the  debtor's  assent,  indorsed  it  upon  a  note  he  held  against 
him,  it  was  held  not  such  a  payment  as  would  operate  as  a  revival  of 
the  note.'^  The  usual  medium  of  proof  of  a  part  payment  of  a  note  or 
other  written  obligation  is  by  an  indorsement  thereon.'    But  the  bona 

Clapp  V,  IngereoU,  11  Me.  8S ;  Wilcox  v.  evidence   of  payment,    for   the   purpose 

Peamon,  9  Leigh  (Va.),  144  ;  Brown  v,  of  charging  the  debtor,  by  treating  them 

Hutchings,  11  Ark.  83 ;  Gibson  v.  Peoples,  as   an   acknowledgment,    so   as  to   take 

2  McCord  (S.  C. ),  418  ;  M'Ghee  v.  Green,  the  case  out  of  the  statute  of  limitations. 

7  Port  (Ala.)  537  ;  Whitney  v.  Bigelow,  Michigan  Ins.  Co.  v.  Brown,  11  Mich.  265. 

4  Pick.  (Mass.)  110;  McMastersv.  Mather,  When  an  indorsement  on  a  bond  or  note 

4  La.  An.  419  ;   Concklin  v,  Pearson,  1  made  by  the  obligee  or  promisee  is  relied 

Rich.  (S.  C.)  891;  Connelly  v,  Pierson,  9  on  to  take  it  out  of  the  statute  of  limita- 

lU.  108.  tions,  the  law  determines  whether  such  in- 

It  has  been  held  in  California  that,  in  dorsement  was  or  was  not  favorable  to  the 

the  absence  of  any  written  acknowledge  party  making  it,  at  the  time  when  it  was 

ment  or  promise  signed  by  the  party  to  be  made,  and  on  this  question  depends  its 

charged,  part  payment  does  not  take  a  debt,  admissibility  in  evidence.  Wilson  v.  Pope, 

especially  a  specialty  debt,  out  of  the  stat-  87  Barb.  (N.  Y.)  321. 
ute  of  that  State.    Thus  a  memorandum         ^  Shaffer  v.  Shaffer,  ante ;  Guillon  v. 

indorsed  on  an  overdue  bond  acknowledged  Perry  (Penn.),  1  W.  N.  C.  89;  Howe  v, 

part  payment,  and  changed  the  title  and  Atwater,  id.  149  ;  Kinsloe  v.  Baugh,  id. 

terms  of  payment,  but  was  signed  by  the  147. 

obligee  alone,  the  obligor  only  assenting         «  Wolf  «.  Foster,  13  Kan.  116. 
thereto.     Suit  was  brought  when  the  term         «  Read  v.  Hurst,  7  Wend.  (N.  Y.)  408; 
of  the  statute  had  expired,  since  the  pay-  Howe  v.  Thompson,  11  Me.  152  ;  Haven 
ment  fell  due  according  to  the  terms  of  the  v.  Hathaway,  20  id.  345 ;  Addams  v.  Seit- 
original  bond,  but  not  since  payment  fell  zinger,  1  W.  &  S.  (Penn.)  248. 
due  under  the  agreement.     Held,  that  the         *  Hawley  v.  Griswold,  42  BarK  (N.  Y. ) 
indorsement  could  be  effective  only  as  a  18  ;  Sibley  v.  Phelps,  6  Cush.  (Mass.)  172; 
verbal  contract,  and  would  not  suffice  to  Smith  v.  Sims,  9  Ga.  418. 
prevent  the  running  of  the  statute  against         «  Phillips   v,   Mahan,   62   Mo.    197  ; 
the  original   debt  and  bond.      Pefta   v,  Kyger  v,  Ryley,  2  Neb.  20. 
Vance,  21  Cal.  142.     In  Michigan,  it  is         «  Alston  v.  State  Bank,  9  Ark.  467; 
held  that  unexplained   indorsements   of  Chandler  v.  Lawrence,  8  Mich.  261 ;  Con- 
payments  on  a  bond  have  no  weight  as  nelly  v.   Pierson,  9  IlL  108 ;  Turner  v. 
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fides  of  the  indorsement  must  be  proved  when  made  by  the  creditor, 
and  relied  upon  by  him  to  remove  the  statute  bar.^  The  rule  in  this 
respect  was  well  stated  by  Lord  Ellenborough  in  the  case  first  cited 
in  the  last  note.  In  that  case,  an  action  of  debt  on  a  bond  dated  in 
1785  was  brought,  and  there  were  several  indorsements  thereon,  ac- 
knowledging the  receipt  of  interest  down  to  1793,  which  were  proved 
to  be  in  the  handwriting  of  the  defendant.  These  were  allowed  to  be 
good  evidence  of  the  bond  remaining  unsatisfied  at  the  date  of  the  last 
indorsement.  The  presumption  from  lapse  of  time  being  thus  repelled,, 
the  plaintiff,  for  the  purpose  of  meeting  certain  direct  evidence  of  pay- 
ment, in  1794,  proposed  to  read  other  indorsements  down  to  1795,  ac- 
knowledging the  receipt  of  interest  and  part  of  the  principal.  But  these- 
latter  indorsements  were  not  in  the  handwriting  of  the  defendant.  Aq: 
objection  being  taken  to  their  being  read.  Lord  Ellenborough  thought, 
it  necessary  to  prove  that  they  were  on  the  bond  at,  or  recently  after, 
the  times  when  the}^  bore  date.  Although  it  may  seem,  he  said,  at  first, 
sight  against  the  interest  of  the  obligee  to  admit  part  payment,  he 
ma}'  thereby,  in  many  cases,  set  up  the  bond  for  the  residue  of  the 
sum  secured.  If  such  indorsements,  he  continued,  were  receivable 
whensoever  they  may  have  been  written,  this  would  be  allowing  the 
obligee  to  manufacture  evidence  for  himself  to  contradict  the  fact  of 
payment.  And  he  had  been  at  a  loss  to  see  the  principle  on  which, 
these  receipts,  in  the  handwriting  of  the  creditor,  have  sometimes  been, 
admitted  as  evidence  against  the  debtor ;  ^nd  he  was  of  opinion  that 
they  could  not  properl}'  be  admitted,  unless  they  were  proved  to  have- 
been  written  at  a  time  when  the  effect  of  them  was  cleflirl}-  in  contra- 
diction to  the  writer's  interest.  And  it  has  ever  since  been  held  that  it 
cannot  be  taken  for  granted,  in  all  cases,  because  a  person  admits  that, 
any  portion  of  an  amount  due  him  has  been  paid,  that  it  in  realit}'  has 
been  ;  and  that  the  mere  indorsement  of  a  pa3'ment  upon  a  promissor}"^ 
note  by  the  holder,  after  the  expiration  of  the  time  limited  by  the  stat- 
ute, affords  no  legal  evidence  that  such  payment  was  in  fact  made. 

While  the  indorsement  of  a  payment  made  after  the  note  is  barred' 
does  not  furnish  evidence  suflficient  to  establish  the  fact  of  payment,  yet 
the  party  seeking  its  benefit  is  not  deprived  thereof,  if  he  can  establish 
such  fact  by  other  competent  evidence,  as  it  is  well  settled  that,  except 
where  the  statute  otherwise  expressly  provides,  the  fact  of  part  payment 
may  be  established  by  parol,  and  that,  too,  even  though  it  is  evidenced 
by  a  writing,  which  is  not  produced.'    But,  as  previously  stated,  an  in- 


Crisp,  2  Strange,  287;  Sigourney  v,  Brury, 
U  Pick.  (Mass.)  887;  Gale  v.  Capron,  1 
Ad.  &  El.  102 ;  Hathaway  v.  Haskell, 
9  Pick.  (Mass.)  42 ;  lllsley  v.  Jewett,  2 
Met.  (Mass.)  168  ;  Dowling  r.  Ford,  1  M. 
&  W.  825 ;  Howe  v.  Thompson,  11  Me. 
162 ;  Hunt  v.  Brigbam,  2  Pick.  (Mass.) 
581. 

VOL.  I.  —  20 


1  Rose  V.  Bryant,  2  Camp.  821 ;  Briggs 
r.  Wilson,  89  Eng.  L.  &  Eq.  62  ;  Beatty 
V.  Clement,  12  La.  An.  18  ;  Beltzhoover  tr. 
Ycwell,  11  G.  ft  J.  (Md.)  212  ;  Vaughan 
V.  Hankinfion,  85  N.  J.  L.  79  ;  "Waters  «; 
Tomkins,  2  C.  M.  k  R.  723. 

3  Rose  V.  Bryant,  2  Camp.  821. 

>  Wolf  V,  Foster,  aiUe,    In  Eastwood tfc 
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dorsement  made  a  sufficient  time  before  the  statute  has  run  to  repel  any 
idea  that  it  was  made  solel}'  with  a  view  to  prolong  the  life  of  the  note, 
being  against  the  interest  of  the  payee,  will  keep  the  note  on  foot.  Thus, 
in  an  action  by  an  administrator  on  a  promissory  note  commenced  more 
than  six  years  after  the  date  of  the  note,  an  indorsement  in  the  hand- 
writing of  the  intestate  of  a  paj'ment  purporting  to  have  been  made 
more  than  two  years  before  the  statute  of  limitations  would  attach,  and 
six  months  prior  to  his  death,  it  was  held  the  jury  might  regard  it  as 
evidence  of  a  new  promise,  though  there  was  no  proof  other  than  as 
above  of  the  time  when  said  indorsement  was  actually  made.^  The  effect 
of  an  indorsement  may  be  repelled  as  proof  that  no  payment  was  in  fact 
made,  or  that  it  was  made  without  the  payee's  assent.  Thus,  if  the 
holder  of  a  promissory  note  receives  goods  from  the  promisor,  which  at 
his  request  are  sold,  and  the  proceeds  indorsed  on  the  note  within  a  rea- 
sonable time,  it  will  be  considered,  in  reference  to  the  statute  of  limita- 
tions, as  a  pa3inent  by  the  maker's  order.  But  if  the  holder  makes  such 
sale  and  indorsement  after  a  reasonable  time  has  elapsed,  without  the 
assent  of  or  notice  to  the  maker,  this  will  not  take  the  note  out  of  the 
statute.^  The  fact  that  the  rule  in  relation  to  indorsements  made  before 
the  statute  has  run  upon  a  note  or  other  obligation  is  prima  facie  evi- 
dence of  a  payment,  being  predicated  upon  the  circumstance  that  it  is 
against  the  interest  of  the  payee,  it  follows  that  the  force  of  this  pre- 
sumption depends  upon  the  time  when  it  was  made  in  reference  to  the 

SavOle,  9  M.  &  W.  61 5,  in  an  action  on  a         There  was  no  attestation  to  this  indorse- 

promissory  note,  made  by  the  defendant,  ment,  nor  any  proof  that  the  cross  was 

dated  the  6th  of  June,  1884,  whereby  he  made  by  the  plaintiflT;  and  the  whole  of  it^ 

promised  to  pay  the  plaintiff  on  demand  except  the  cross,  was  proved  to  be  in  the 

£35,  with  lawful  interest.    There  was  also  handwriting  of  the  defendant.    There  was 

2k  count  upon  an  account  stated.    Pleas,  no  proof  of  any  payment  by  the  defendant 

first,  to  the  first  count,  that  the  defendant  on  account  of  the  note;  but  to  take  the 

did  not  make  the  note  ;  secondly,  to  the  '  case  out  of  the  Stat.  9  Gea  IV.  c.  14,  the 

second  count,  non-assumpsit;  thirdly,  to  plaintiff  relied  solely  on  the  above  indorse- 

the  whole  declaration,  actio  non  accrevil  ment     For  the  defendant,   it  was  oon- 

4nfra  sex  annos.    Issues  thereon.  tended  that  it  was  an  indorsement  charging 

The  particulars  stated,  that  the  plaintiff  the  plaintiff  with  the  receipt  of  the  money, 

sought  to  recover  £28,  and  interest  from  and  not  an  acknowledgment  or  promise  to 

the  4th  of  August,  1837,  being  the  balance  charge  the  defendant,  within  the  meaning 

due  on  the  promissory  note,  after  giving  of  Lord  Tenterden's  act;  and  that  it  was 

the  defendant  credit  for  the  sum  of  £7  necessary  to  prove  a  payment  of  money  in 

paid  on  account  of  the  note,  and  also  all  fact,  to  take  the  case  out  of  the  statute, 

interest  due  thereon  up  to  the  said  4th  of  But  Rolfe,  6.,  directed  a  verdict  for  the 

August,  1837.  plaintiff,  which  was  set  aside  in  Exchequer 

At  the  trial  before  Rolfe,  B.,  on  the  upon  the  ground  that  the  indorsement  was 

note  in  question  being  produced  in  evi-  not  evidence  of  a  part  payment  sufficient  to 

dence  by  the  plaintiff,  it  bore  an  indorse-  take  the  case  out  of  the  statute,  and  in  the 

ment  as  follows: —  absence  of  any  proof  of  the  fact  of  pay. 

**  4th  August,  1887.  ment  the  plaintiff  could  not  recover. 
*' Received  of  John  Saville,  £6.  ^  Coffin  v,  Bucknam,  12  Me.  471. 

"Betty  x  Eastwood."         «  Porter «.  Blood,  6  Pick.  (Mass.)  54. 
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time  when  the  statutory  bar  would  attach.  If  an  indorsement  was  made 
a  year  after  the  note  was  given,  or  even  a  year  before  the  statutory  bar 
attached,  it  would  afford  much  stronger  inherent  evidence  that  a  pay- 
ment was  in  fact  made  upon  the  note,  than  one  indorsed  onl^*  a  few 
days  before  the  statute  would  run  upon  it.  And  an  indorsement  made 
after  the  statutory  bar  has  become  complete,  being  in  the  interest  of  the 
creditor,  of  course  affords  no  evidence  whatever  of  the  fact  of  payment.^ 
And,  in  order  to  make  such  indorsements  even  prima  facie  evidences  of 
payment,  under  any  circumstances,  the  plaintiff  ought  to  be  required  to 
show  that  they  were  made  at  the  time  they  bear  date.*  An  indorsement 
by  the  plaintiff,  without  the  knowledge  of  the  defendant,  does  not  operate 
to  take  the  note  out  of  the  statute,  unless  it  is  accompanied  by  proof 
that  the  payment  was  in  fact  made  to  apply  on  the  note.'  In  Missis- 
sippi it  is  held  that  a  part  payment  is  not  sufficient  to  take  the  debt  out  of 
the  operation  of  the  statute,  unless  it  is  accompanied  by  an  express  ad- 
mission made  at  the  time,  not  only  that  the  debt  is  due  and  unpaid,  but 
that  the  payment  is  of  only  part  of  the  debt ;  *  and  from  the  mere  fact  of 
part  payment  the  jury  are  not  warranted  in  finding  a  promise  to  pay 
the  balance.*  Where  a  demand  is  payable  by  instalments,  and  all  are 
due,  a  general  paj^ment  will  take  the  entire  demand  out  of  the  statute/ 
If  an  account  is  presented  to  a  debtor,  and  he  examines  and  makes  no 
objection  to  any  items  of  it,  a  general  payment  on  account,  without 
specifying  any  particular  application,  saves  the  whole  account  from  the 
statute.^ 

Sec.  116.  Evidence  of  Part  Payment. — The  burden  of  establish- 
ing the  fact  of  a  part  payment,  and  all  the  elements  requisite  to  give  it 
effect  as  such  in  the  removal  of  the  statute  bar,  is  upon  the  plaintiff ; ' 
and,  in  those  States  where  an  acknowledgment  or  new  promise  must  be 
in  writing,  cannot  be  proved  b}^  an  indorsement  upon  the  note  or  other 
obligation  made  by  the  payee.^    But  an  indorsement  of  a  part  pay- 


^  See  Rose  v.  Bryant,  avUe. 

^  Ibid.;  Clapp  v.  Ingersoll,  11  Me.  83; 
Watson  V.  Dale,  1  Port.  (Ala.)  247.  The 
bona  fides  of  the  indorsement  must  be 
shown.  Chambers  v.  Walker,  4  Rich. 
(S.  C.)  648. 

»  Whitney  «.  Bigelow,  4  Pick.  (Mass. ) 
110. 

*  Foote  V,  Bacon,  24  Miss.  156;  Ander- 
son v.  Robertson,  id.  889;  McCullongh 
V.  Henderson,  id.  92 ;  Smith  v,  West- 
moreland, 12  S.  k  M.  (Miss.)  663;  David- 
son V.  Harrison,  33  Miss.  41. 

ft  Smith  V,  Westmoreland,  ante, 

«  Nesom  v.  D'Armand,  18  La.  An. 
294. 

^  Peck  V.  New  York  Steamship  Co.,  5 
Bosw.  (N.  Y.)  226 ;  Dyer  v.  Walker,  54 
Me.  18. 


8  Biggs  «.  Roberts,  85  N.  C.  461. 

*  McMasters  v.  Mather,  4  La.  An.  419; 
Connelly  v.  Pierson,  9  111.  108 ;  Taylor  «. 
McDonald,  2  Mill  (S,  C.)  Const.  178; 
Whitney  v,  Bigelow,  4  Pick.  (Mass.)  110; 
Conklin  v,  Pearson,  1  Rich.  (S.  C.)  391. 
In  Knight  v.  Clements,  45  Ala.  89,  6  Am. 
Rep.  693,  this  question  was  raised,  and 
the  facts  and  the  rules  adopted  are  well 
stated  by  Pakk,  C.  J.  He  said:  '*In 
an  action  on  a  promissory  note  made  by 
three  parties  against  one  of  the  makers, 
who  pleads  the  statute  of  limitations,  and 
the  plaintitf  seeks  to  avoid  the  bar  of  the 
statute  by  a  payment  indorsed  on  the  note 
before  the  bar  was  complete,  he  must  prove 
affirmatively  —  the  burden  is  on  him  — 
that  the  payment  was  made  by  the  defend- 
ant before  the  cause  of  action  was  barred. 
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ment  upon  a  note  or  other  obligation  made  by  the  debtor  himself  is 

"The  statute  requires  this.     It  declares  of  the  payments  en  the  notes  were  in  the 

that  *  no  act,  promise,  or  acknowledgment  handwriting  of  one  R.  B.  Rudolph ;  that 

is  sufficient  to  remove  the  bar  to  a  suit,  or  said  Rudolph  was  the  general  agent  of  said 

is  evidence  of  a  new  and  continuing  con-  Eliza  Perry,  and  transacted  all  her  busi- 

tract,  except  the  x>&rtial  payment  made  ness,  but  was  then  dead.     The  appellant 

npou  the  contract  by  the  party  sought  to  objected  to  the  competency  of  said  witness 

\m  charged,  before  the  bar  is  complete,  or  to  prove  that  said  indorsements  were  in 

an  unconditional  promise  in  writing,  signed  the  handwriting  of  said  Rudolph,  and  that 

by  the  party  to  be  charged  thereby.'    Rev.  he  was  the  agent  of  Eliza  Perry.     The 

Code,  §  2914.     In  this  case  the  plaintiff,  court  overruled  the  objection,  and  appel- 

to  avoid  the  bar  of  the  statute  of  limita-  lant  excepted.     The  witness  was  then  ex- 

tious,  relied  on  two  alleged  paj^ments  in-  amined,  and  stated  that  said  indorsements 

dorsed  on  the  note  sued  on,  before  the  bar  were  in  the  handwriting  of  said  R.  B.  Ru- 

of  the  statute  was  complete.     The  suit  was  dolph ;  that  he  was  the  agent  of  said  Eliza 

commenced  in  the  name  of  Eliza  Perry,  Perry,  and  was  dead.     On  this  evidence, 

who  in  the  complaint  is  averred  to  be  the  the  plaintiffs  offered  to  read  said  indorse- 

owner  of  the  note.    The  note  is  payable  to  ments  to  the  jury.     To  this  the  appellant 

one  Zebulon  Rudolph,  Sen.,  or  bearer.     On  objected,  his  objection  was  overruled,  and 

her  death,  during  the  progress  of  the  cause,  he  excepted.     Thereupon  the  court  per- 

the  appellees,  her  executors,  were  made  mitted  the  said  indorsements  to  be  read  to 

parties  plaintiff.  the  jury  as  evidence  of  said  payments  at 

''The  note  was  made  by  one  Alexander  the  times  stated  in  said  indorsements.    To 

Reid,  Jesse  B.  Knight  (plaintiff's  intes-  this  appellant  objected,  his  objection  was 

tate),  and  one  C.  W.  Knight,  and  all  three  overruled,  and  he  excepted.     The  plaintiffs 

were  made  defendants.    The  summons  not  then  rested.     The  appellant  then  intro- 

being  served  on  said  Reid,  the  complaint  duced  a  witness,   who  testified  that  said 

was  amended  by  striking  out  his  name,  note  was  made  by  said  Reid  as  principal. 

Thereupon  the  death  of  Jesse  B.  Knight  and  the  other  two  joint  makers   as  his 

was  suggested,  and  appellant,  his  adniinis-  sureties.     The  appellant  was  then  exam- 

trator,  was,  at  a  subsequent  term,  made  a  ined  as  a  witness,  and  testified  that  said 

defendant  in  his  stead.     It  seems,  in  the  note  was  written  by  him  and  signed  by 

meanwhile,  and  before  the  death  of  Eliza  said  Reid,  Jesse  B.  Knight  and  himself; 

Perry,  the  original  plaintiff,  a  trial  was  that  said  Jesse  B.  Knight  signed  the  note 

had  between  her  and  defendant,  C.  W.  at  the  request  of  said  Reid,  saying,  at  the 

Knight,  on  pleas  of  the  statute  of  limita-  time,   he  would  sign  for  but  few  men ; 

tions,  filed  by  defendants  before  the  death  that  said  note  was  made  at  the  house  of 

of  said  Jesse  B.  Knight,  and  there  was  a  said  Jesse  B.  Knight ;  that  said  Reid  took 

verdict    and   judgment   for   said  C.  Wi  the  note,  and  he  and  witness  went  together 

Knight.  to  the  house  of  the  payee,  said  Zebulon 

**  Afterward,  the  cause  was  tried  between  Rudolph,  Sen. ,  and  pass^  the  note  to  him, 

the  appellees,  as  the  executors  of  the  said  and  he  gave  the  money  for  it  to  said  Reid; 

Eliza  Perry,  and  appellant,  the  adminis-  that  it  was  a  loan  of  money  on  said  note, 
tixitor  of  said  Jesse  B.  Knight,  on  the  orig-  '*  This  was  all  the  evidence  in  the  case, 

inal   pleas  of  the  statute  of  limitations.  On    this    evidence    the   court  gave  two 

These  pleas  were  filed  by  each  defendant  charges  to  the  jury.     The  second  was  ex- 

separately,  each  for  himself.    The  note,  on  cepted  to  by  the  appellant,  and  is  as  fol- 

its  face,  being  barred  by  the  statute,  the  lows,  to  wit:   *If  the  jury  believe  from 

complaint  averred  that  two  payments  had  the  evidence  that  there  was  a  payment 

been  made  on  it  after  maturity,  and  before  made  on  the  note  sued  on,  on  the  twenty- 

the  bar  of  the  statute  was  complete.    On  sixth  day  of  January,  1859,  and  that  there 

that  trial,  one  of  the  plaintiffs  was  intro-  id  no  evidence  to  show  by  which  particular 

duced  as  a  witness,  and  it  was  offered  to  obligor  the  ]>ayment  was  made,  you  may, 

be  proved  by  him  that  the  indorsements  as  a  matter  of  law,  presume  it  was  made 
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sufficient  evidence  of  a  new  promise  to  remove  the  statute  bar,  unless 

by  the  parties  jointly  chargeable  with  the  lished  by  the  credit  entered  on  the  note 

payment.'    To  this  charge  the  appellant  would  be,  manifestly,  allowing  the  party 

excepted.  relying  on  it  to  make  evidence  for  himself.* 

"The  appellant  then  asked  the  court  to  "  Where  a  party  relies  on  an  indorsed 
giye  the  following  charge,  to  wit :  '  If  the  payment  on  a  note  to  stop  the  operation  of 
jury  believe  from  the  evidence  that  Jesse  the  statute  of  limitations,  *  such  payment 
B.  Knight  and  C.  W.  Knight  were  merely  must  be  proved  to  have  been  made  at  the 
sureties  for  Alexander  Reid  on  the  note  time  it  bears  date.'  Watson  v.  Dale,  1  Port, 
sued  on,  then  the  jury  would  not  be  autho-  (Ala.)  247.  So,  too,  an  admission  made 
rized  to  presume,  as  a  matter  of  law,  that  by  a  principal  maker  of  a  note,  coupled 
the  payments  indorsed  on  the  note  were  with  a  promise  to  pay,  will  not  revive  the 
made  by  Jesse  B.  Knight  and  C.  W.  debt  so  as  to  take  it  out  of  the  bar  of  the 
Knight,  or  by  either  of  them,  without  statute  of  limitations,  as  against  a  co- 
further  proof  This  charge  the  court  re-  maker,  who  is  a  surety;  nor  will  payments 
fused,  and  appellant  excepted.  The  ap-  made  by  him  have  the  effect  to  prevent  the 
pellant  then  asked  the  court  to  give  the  running  of  the  statute.  Lowther  et  al.  v. 
following  written  charge,  to  wit :  '  That  Chapx»ell,  7  Ala.  353 ;  and  in  Myatts  & 
the  indorsed  credits  on  the  notes  are  no  Moore  v.  Bell,  41  id.  222,  it  is  held  that 
evidence  against  Jesse  B.  Knight,  or  his  'a  payment  by  one  of  several  joint  debtors, 
administrator,  that  any  payment  was  made,  before  the  statute  has  completed  a  bar,  will 
or  the  time  of  such  payment ;  and  that  not  prevent  the  completion  of  the  bar  as 
unless  the  evidence  showed  that  Jesse  B.  to  the  others,  at  the  expiration  of  the  time 
Knight,  in  his  lifetime,  i^de  the  pay-  within  which  the  statute  required  suit  to 
ments  indorsed  on  the  note,  then  the  jury  be  brought  on  the  original  evidence  of 
must  find  for  the  defendant,  the  only  issue  debt  relied  on  to  sustain  the  action.'  The 
being  on  such  payments.'  The  court  re-  court  below,  therefore,  clearly  erred  in 
fused  to  give  this  chai^  as  asked,  and  the  permitting  these  indorsements  of  credits 
defendant  excepted.  The  court  thereupon  on  the  note  to  be  read  to  the  jury  as  evi- 
gave  the  said  charge,  but  with  the  qualifi-  dence  of  payments  made  at  the  times  stated 
cation  that  the  charge  No.  2  must  be  taken  in  said  indorsements,  without  further  proof 
as  a  qualification  thereof.  And  the  appel-  of  the  fact  of  the  payments,  and  by  whom, 
lant  excepted  to  the  charge  thus  given,  and  when  made, 
with  the  qualification.  ''  2.  The  second  charge  of  the  court, 

*'  1.   The  indorsements  on  the  note,  on  on  the  evidence  in  this  case,  to  say  the 

the  evidence  of  the  plaintiffs,  were  utterly  least  of  it,  was  inappropriate  and  inappli- 

worthless  to  prove  either  that  the  alleged  cable,  if  not  abstract,  and  was  well  ealcu- 

payments  were  made,  or  by  whom  made,  lated  to  mislead  the  jury,  and  should  not 

or  when  made  ;  and  without  this,  they  have  been  given. 

should  not  have  been  permitted  to  be  rea^l  ''  3.  The  first  chai^  asked  by  appel- 
to  the  jury.  If  they  had  been  proved  to  lant  was  a  very  proper  charge,  was  war- 
be  in  the  handwriting  of  the  appellees'  ranted  by  the  evidence,  and  should  have 
testator,  said  Eliza  Perry,  without  more  been  given.  The  evidence  by  no  means 
evidence,  to  permit  them  to  be  read  to  the  authorized  the  jury  to  presume,  as  a  matter 
jury  to  defeat  the  bar  of  the^statute,  would  of  law,  that  the  payments  were  made  by 
have  been  to  permit  her  to  make  evidence  Jesse  B.  Knight  or  C.  W.  Knight,  or  either 
for  herself.  In  the  case  of  McGehee  v.  of  them,  especially  if  they  believed  from 
Greer*  7  Port.  537,  the  court  say:  *  A  pay-  the  evidence  they  were  the  mere  sureties 
ment  on  a  note  is,  we  think,  precisely  of  said  Reid.  In  that  case,  the  presump- 
equivalent  to  an  admission  that,  at  the  tion  was  directly  the  other  way. 
time  of  the  payment  the  debt  is  due ;  but  **  4.  The  second  charge  in  writing 
it  is  necessary  that  the  party  relying  upon  should  have  been  given  or  refused  in  the 
such  payment  should  prove  the  date  of  the  terms  in  which  it  was  written  (Rev.  Code, 
payment    To  permit  that  fact  to  be  estab-  §  2756)  ;  and  in  refusing  to  give  it  in  the 


810 


STATUTES  OF  LIMITATION. 


[chap.  IX- 


the  statute  requires  that  a  new  promise,  &c.,  shall  be  signed  by  the 
debtor ;  ^  and  it  has  been  held  that  an  indorsement  of  a  payment  made 
by  an  officer  of  a  bank  upon  a  note  or  bond  due  to  the  bank,  in  the 
regular  course  of  his  duties,  is  sufficient  evidence  of  the  payment ;  * 
and  in  Massachusetts  it  has  been  held  that  an  indorsement  made  by  the 
holder  of  the  note,  with  the  express  assent  of  the  maker,  is  sufficient.* 
But  while,  where  the  statute  does  not  require  an  acknowledgment  or 
new  promise  to  be  in  writing,  and  signed  by  the  debtor,  an  indorsement 
made  by  the  holder  of  a  note  of  a  payment  is  prima  facit  evidence  of 
the  fact,^  yet,  where  the  statute  imposes  this  condition,  such  an  in- 
dorsement of  itself  affords  no  evidence  whatever  of  the  fact  of  pay- 
ment.* But  the  plaintiff  is  not  deprived  of  the  benefit  of  the  payment 
to  repel  the  statute,  if  he  can  prove  the  fact  by  other  and  conclusive 
evidence.  The  only  consequence  of  a  failure  to  have  the  debtor  him- 
self make  the  indorsement  is  to  deprive  the  plaintiff  of  a  ready  and 
satisfactory  means  of  proof,  and  to  leave  him  to  establish  the  payment 
by  other  proof,  if  he  can.  An  indorsement  under  the  old  rule  pred- 
icated upon  the  former  statutes  never  afforded  more  than  prima  facie 
evidence  of  the  fact  of  payment,  and  might  be  disproved. 


terms  in  which  it  was  written,  and  giving 
it  with  the  qualification  stated  against  the 
objection  of  the  appellant,  the  conrt  erred. 
Edgar  v.  The  State,  48  Ala.  812." 

1  Tappon  V.  Kimball,  80  N.  H.  186 ; 
Sage  V,  Ensign,  2  Allen  (Mass.)*  245. 

3  Union  Bonk  v,  Foster,  14  La.  An. 
159. 

»  Sibley*.  Phelps,  6  Cuah.  (Mass.)  172. 

^  Addams  v,   Seitzinger,   1  W.  &  S. 


(Penn.)  248 ;  Howe  v.  Saunders,  88  Me. 
350.  In  Maskell  v,  Pooley,  12  La.  An. 
661,  it  was  held,  however,  that,  in  order 
to  make  such  a  payment  effectual,  it  must 
be  shown  where  and  by  whom  the  payment 
was  made.  See  also  Gordon  v.  Schmidt, 
20  id.  427. 

^  Connelly  v.  Pierson,  ante  ;  McMasten 
V.  Mather,  ante. 
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CHAPTER  X. 

When  Statutb  begins  to  bun.    Contracts. 

Sec.  117.  Most  be  Party  to  sue  or  be  saed.  Seo.  120.  Contracts  for  Services. 

118.  When  Demand  is  necessary  to  121.  Rule   as    to   Services   of  At- 

start   the    Operation   of   the  tomeys. 

Statute.  122.  When  Attorney  is  charged  with 

119.  General  Rules  as  to  when  there  Misfeasance  or  Malfeasance. 

is  a  C!ondition  Precedent. 

Sec.  117.  Must  be  Party  to  sue  or  be  sued.  —  By  the  express 
terms  of  all  the  statutes,  the  statute  of  limitations  onl}'  begins  to  run 
from  the  time  when  the  right  of  action  accrues ;  ^  but  an  important  rule 

1  Sims  9.  Gay,  109  Ind.  501 ;  Ewell  o.  case  of  mutoal  accounts  it  runs  from  the 

Chicago,  &c  R.  R.  Co.,  29  Fed.  Rep.  67;  date  of  the  last  charge  or  e^try.    Albany 

Sohnv.  Waterson,  17  WalL  (U.S.)  596;  v.  Hill,  64  Miss.  540.    In  those  Sutes 

Dyer  v.  Witter,  89  Mo.  81;  Wright  v,  Tich-  where  the  statute  does  not  begin  to  run 

enor,  104  Ind.  185;  Wright  v.  Kleyla,  104  where  the  cause  of  action  is  fraudulently 

Ind.  223;  Kulps  App.  115  Penn.  St.  356;  concealed,  the  statute  does  not  begin  to 

Cutler  V.  Motzer,  13  S.  &  R.  (Penn. )  356;  run  against  a  claim  for  a  return  of  a  part  of 

Walker  r.  Hill,  111  Ind.  223.     If  either  the  purchase-money  for  land,  where  it  was 

of  the  parties  is  under  a  disability,  or  under  bought  by  the  acre  and  more  was  paid  for 

two  disabilities,  or  if  a  disability  super-  than  was  in  fact  conveyed  until  the  dis- 

venes  an  existing  one,  the  statute  does  not  coyery  of  the  mistake.   Biggs  v,  Lexington, 

begin  to  run  until  the  last  disability  is  &c.  R.  B.  Co.,  79£y.  470.  Where  a  deed  is 

removed.     Campbell  v.  Crater,  95  N.  C.  sought  to  be  impeached  because  it  was  made 

156.    The  statute  does  not  begin  to  run  in  fraud  of  his  creditors,  the  statute  begins 

against  an  estate  in  dower  untU  it  has  been  to  run  from  the  time  the  fraudulent  deed 

assigned,  Holmes  v.  Kring,  98  Mo.  452;  was  recorded,  or  from  the  time  the  creditor 

Johns  9.  Fenton,  88  Mo.  64,  or  nntil  she  had  actual  notice  of  the  conveyance,  which- 

has  conveyed  it ;  Smith  v.  Shaw,  150  Mass.  ever  occurred  first.    Hughes  v.  Litrell,  75 

297,  nor  against  devisees  and  legatees  until  Mo.  573.    Where  a  person  who  Is  occupy- 

8    substantial    right    of  action    accrues,  ing  premises  as  a  tenant,  whether  rent  free 

Oaresche  v.  Lewis,  93  Mo.  197.     Nor  in  or  otherwise,  buys  it  in  at  a  tax  sale,  with- 

the  case  of  lands  until  there  is  an  actual  out  the  owner's  knowledge,   the  statute 

adverse  possession.     It  does  not  begin  to  only  begins  to  ran  from  the  time  of  the  dis- 

run  against  a  remainderman  until  the  de-  covery  of  the  fraud.     Duffett  v.  Tuhan,  28 

termination  of  the  prior  estate.     Fleming  Kan.  292.    If  property  sold  where  nothing 

17.  Burham,  100  N.  Y.  1.    Where  there  is  is  said  as  to  time  when  it  is  to  be  paid  for, 

a  tenancy  by  curtesy  a  right  of  action  does  it  is  presumed  that  it  is  to  be  paid  for  on 

not  accrue  to  their  heir  nntil  the  tenant's  delivery,   and  the  statute  begins  to  run 

death,  Smith  v.  Paterson,  because  until  from  the  time  of  delivery.     Rous  v.  Wal- 

the  happening  of  that  event  no  right  of  den,  82  Ind.  238.     For  a  deposit  of  money 

entry   on   the    part  of  the  heir   exists,  with  a  bank  or  bank^  the  statute  begins 

Wright  V.  Tichenor,   ante ;  Orthwein  v.  to  run  from  the  time  when  it  was  taken. 

Thomas,  127  111.  554;  Walsh  v.  Chicago,  Brown  ».  Pike,  84  La.  An.   576;  British 

&c  R.  R.  Co.,  19  Mo.  App.  127.     In  the  N.  Am.  Bank  v.  Merchants'  Bank,  101 
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to  be  borne  in  mind  determining  when  the  statute  attaches  to  a 
claim  is,  that  at  the  time  when  a  right  of  action  accrues  there  must 
be  in  existence  a  party  to  sue  and  be  sued,  or  the  statute  does  not 
attach  thereto.^    Consequently  it  follows  that  if  at  the  time  a  right  of 

N.  T.  96 ;  In  re  Waldron,  28  Hun,  421.  date  of  the  note,  because  until  delivery  it 

In  actions  against  estates  the  statute  be-  does   not  become  operative  or   give   the 

gins  to  run  from  the  appointment  of  the  payee  a  right  of  action.     Collins  v,  Dris- 

executor  or  admmistrator.     Underbill  v.  coll,  69  CaL  550.    The  statute  begins  to 

Mobile  £z.  Ins.  Co.,  67  Ala.  45.     Where  run  in  favor  of  a  principal  against  an  agent 

a  person  agrees  to  pay  for  services  or  any  for  negligence  in  the  performance  of  his 

other  claim  by  provision  in  his  will  in  fa-  duties  from  the  time  the  principal  becomes 

▼or  of  the  creditor,  the  statute  only  begins  aware  of  the  fact  upon  which  his  right  of 

to  run  from  the  time  of  the  person's  death,  action  depends.     King  v.  MacKellar,  109 

because  until  that  time  there  is  no  breach  N.  Y.  215.     But  this  rule  only  applies  in 

of  the  contract  and  no  right  of  action,  those  States  where  the  statute  is  suspended 

Eagan  v.  Eergill,  1  Demorest  (N.Y.),  464.  by  concealment  of  the  fraud,  or  where  it 

Against  an  indorser  of  a  note  payable  on  is  held  that  a  demand  must  first  be  made, 

demand  the  statute  begins  to  run  immedi-  Actions  for  breach  of  covenants  of  war- 

ately,   without    demand.      McMuUen    v.  ranty  do  not  accrue  until  the  covenantee 

Rafferty,  89  N.  Y.  456.     Where  a  statute  has  made  payments  to  protect  his  rights, 

gives  a  town  or  city  or  other  municipal  Taylor  v.  Priest,  21  Mo.  App.  685;  Priest 

corporation  the  rights  to  take  the  waters  v.  Daver,  21  id.  209. 

of  a  river,  and  provides  that  no  personal  ^  Murray  v.  East  India  Co.,  5  B.  &  Aid. 

damage  may  be  applied  for,  the  assessment  204;  Daniel  v.  Day,  51  Ala.  481;  Granger 

of  his  damages  at  any  time  within  three  v.  Granger,  6  Ohio,  85  ;  Meeks  o.  Vaas,  81 

years  from  the  taking  of  his  property,  or  Ark.  864 ;  Clark  v.  Hardiman,  2  Leigh 

the  construction  of  said  works,  and  that  (Va.),  847;  Bucklino.  Ford,  5  Barb.  (N.Y.) 

no  application  shall  be  made  until  the  893;  Johnson  r.  Wren,  8  Stew.  (Ala. )  172; 

water  is  actually  diverted  by  the  town,  the  Wood  v.  Ford,  29  Miss.   57  ;  Sewall  v, 

statute  begins  to  run  from  the  time  when  Valentine,  6  Pick.  (Mass.)  276  ;  Sherman 

water  is  first  withdrawn  therefrom  by  the  v.  Western,  &c.  Co.,  24  Iowa,  615  ;  Fulen* 

direction  of  the  engineer,  although  it  is  snieder  v.  United  States,  9  Ct  of  Claims 

merely  for  the  purpose  of  testing  the  en-  (U.  S.),  403  ;  L^wis  v.  Broadwell,  8  Mc- 

gine.    Tenneston  v.  Brookline,  184  Mass.  Lean  (U.  S.  C.  C),  668.   In  Grubb  v.  Clay- 

488 ;  Goff  v.   Pawtucket,    18  R.  I.  471.  ton,  2  Hayw.  (U.  S.  C.  C.)  878,  it  was  held 

Where  a  person  agrees  to  pay  a  debt  when  that  the  statute  cannot  operate  as  a  bar 

able,  the  statute  does  not  begin  to  run  un-  against  a  deceased  person's  estate  if  there 

til  the  promisor's  ability  to  pay  first  ex-  is  no  administrator  to  sue,  although  letters 

isted.   Tebou  v.  Robinson  29  Hun  (N.  Y.),  of  administration  have  been  taken  out  in  a 

243.     The  statute  begins  to  run  in  favor  of  foreign  country.     In  Bucklin  v.  Ford,  6 

the  sureties  of  an  executor's  bonds  from  the  Barb.  (N.  Y.)  898,  it  was  held  that  whei« 

time  of  the  judicial  ascertainment  of  the  one  received  property  belonging  to  the  es- 

princi pal's  liability ;  Bonner  v.  Young,  68  tate  of  a  deceased  person,  before  adminis- 

Ala.   85;  and  in  favor  of  sureties  on  the  tration  was  granted  thereon,  the  statute 

bond  of  a  guardian  from  the  settlement  of  be^n  to  run  against  the  right  to  secure 

his  account  as  guardian.     Adams  v.  Jones,  the  same  from  the  time  when  administra- 

68  Ala.  117.      Upon  a  due  bill  payable  on  tion  was  granted,  and  not  from  the  time 

demand,  the  statute  begins  to  run  from  its  when  the  property  was  received.    Davis  o. 

date,  not  from  the  time  of  demand.     An-  Gurr,  6  N.  Y.  124  ;  Thurman  v,  Shelton, 

dress's  Appeal,  99  Penn.  St.    421.    The  10  Yerg.  (Tenn.)  383.     When  the  statute 

statute  begins  to  run  upon  a  note  payable  begins  to  run  nothing  stops  its  operation, 

upon  demand  from  the  day  of  the  delivery  except  the  statute  so  provides  ;  but  the 

of  the  note,  and  not  necessarily  from  the  statute  does  not  begin  to  run  until  there 
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action  accrues  either  the  person  entitled  to  enforce  it,  or  against  whom, 
it  exists,  is  dead,  and  no  executor  or  administrator  of  his  estate  has 
been  appointed,  the  statute  does  not  attach  to  the  claim  or  begin  to 
run  thereon  until  such  appointment  is  made  and  the  person  appointed 
has  qualified ;  but  as  soon  as  a  legal  representative  is  appointed,  the 
statute  attaches  to  the  claim  and  begins  to  run  thereon.^  And  the  fact 
that  an  executor  or  administrator  has  been  appointed  in  another  State 
has  no  effect ;  the  statute  does  not  begin  to  run  until  there  is  a  legal 
representative  of  the  deceased  in  the  State  where  the  remedy  is  sought 
Thus,  in  the  case  last  cited  the  plaintiffs  testatrix  died  in  New  York 
in  1822,  owning  stock  in  a  turnpike  company  in  Connecticut  Her  will 
was  approved  and  her  executors  were  qualified  in  the  State  of  New 
York  soon  after  her  decease.  In  1841  administration  was  granted 
in  Connecticut,  and  an  administrator  cum  testaniento  annexo  was  ap- 
pointed, and  he  brought  an  action  against  the  turnpike  company  to 
recover  dividends  declared  by  it  between  April,  1826,  and  April,  1834. 
To  this  action  the  defendants  set  up  the  statute  of  limitations ;  but  the 
court  held  that  the  statute  did  not  begin  to  run  against  a  claim  in  favor 
of  a  deceased  person's  estate,  only  from  the  time  of  the  proving  of  the 
will  or  the  granting  of  administration  in  that  State ;  Hinman,  J.,  say- 
ing, ^^  Independently  of  authority,  we  think  it  cannot  be  said  that  a 
cause  of  action  exists,  unless  there  be  also  a  person  in  existence  capa- 
ble of  suing."  *  For  the  rule  when  the  statute  has  begun  to  run  before 
a  person's  death,  see  chapter  on  Executors  and  Administrators. 

Sec.  118.  VThen  Demand  is  neoessary  to  start  the  Operation  of 
the  Statute.  —  In  all  cases  where  a  demand  is  necessary  to  fix  the  lia- 
bility of  a  party,  except  where,  as  is  the  case  in  severed  of  the  States, 
provision  is  made  in  the  statute  that  when  a  demand  is  necessary  before 
an  action  can  be  brought  it  shall  be  deemed  to  have  been  made  at  the 
time  when  the  right  to  make  the  demand  accrued,*  the  statute  of  limi- 
tations is  not  put  in  motion  until  such  demand  is  made,^  although 

is  one  in  being  competent  to  sne  or  be  of  Tennessee,  §  2780  ;  New  York,  §  410  ; 
sued.  Ruff  V.  Bull,  7  H.  &  J.  (Md.)  14 ;  and  Alabama,  §  8241. 
Grassier  v.  Gano,  1  Bibb  (Ky.),  267;  Fay-  *  Codman  v.  Rogers,  10  Pick.  (Mass.) 
soux  V,  Prather,  1  N.  &  M.  (S.  C.)  29B ;  112 ;  Wolfe  v.  Whiteman,  4  Harr.  (Del.) 
Bogers  v.  HilUiouse,  8  Conn.  898  ;  Peck  246.  Upon  a  promise  to  deliver  goods  on 
r.  Randall,  1  Johns.  (N.  Y.)  165  ;  John-  demand,  an  action  will  not  lie  until  a  de- 
son  V.  Wren,  3  Stew.  (Ala.)  172  ;  Ewell  v.  mand  is  made  therefor  ;  consequently  the 
Chicago,  &c.  R.  R.  Co.,  29  Fed.  Rep.  57  ;  statute  begins  to  run  from  the  date  of  the 
Glass  V.  Williams,  16  Lea  (Tenn.),  607.  demand,  and  not  from  the  date  of  the  con- 

^  Hobart  v,  Connecticut  Turnpike  Co.,  tract,  and  a  plea  non  asswnpsU  infra  sex 

15  Conn.  145;  Lee  v,  Gause,  2  Ired.  (N.  C.)  annos  is  not  a  proper  plea,  but  actio  non  ac-' 

L.  440.  crevit  infra  sex  annos,    Brewster  v,  Hobart, 

'  See  also  Grubb  r.  Clayton,  ante.   Pro-  15  Pick.  (Mass. )  302.    Where  a  demand  is 

vision  is  made  in  the  statutes  of  many  of  requisite  before  a  specific  performance  can 

the  States  for  a  suspension  of  the  statute  be  sought,  the  statute  begins  to  run  from 

npon  the  death  of  a  creditor  or  debtor.  the  date  of  the  demand,  and  a  new  cause  of 

' '  Such  a  provision  exists  in  the  statutes  action  cannot  be  created  by  a  new  demand. 
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if  a  demand  is  not  made  in  a  reasonable  time  a  oonrt  of.  equity  will 
treat  the  claim  as  stale,  and  refuse  to  aid  in  its  enforcement ;  ^  and 

Bruce  v,  Tillson,  25  N.  Y.  194  ;  Taylor  v.  to  sleep  over  his  rights,  to  the  prejudice  of 
Rowland,  26  Tex.  293.  A  certific&te  of  the  party  on  whom  he  makes  a  claim,  and 
deposit  issued  by  a  hanker,  payable  **  on  who  by  the  delay  may  be  deprived  of  the 
demand,"  is  due  from  its  date,  and  no  evidence  and  means  of  effectually  defend- 
special  demand  is  necessary.  Brummagin  ing  liimself.  A  demand  must  be  made  in 
r.  Tallant,  29  Cal.  503.  a  reasonable  time,  otherwise  the  claim  is 
In  Shutts  V.  Fingar,  100  N.  Y.  539,  it  considered  stale,  and  no  relief  will  be 
was  held  that  no  cause  of  action  arises  granted  in  a  court  of  equity.  What  is 
against'  an  indorser  of  a  promissory  note  considered  a  reasonable  time  does  not  seem 
payable  upon  demand,  with  interest,  until  to  be  settled  by  any  precise  rule.  It  must 
after  actual  demand,  and  until  such  depend  on  circumstances.  If  no  cause  for 
cieroand  the  statute  of  limitations  does  not  delay  can  be  shown,  it  would  seem  reason- 
begin  to  run  as  against  the  indorser.  In  able  to  require  the  demand  to  be  made 
order  to  hold  the  indorser,  however,  it  within  the  time  limited  by  the  statute  for 
must  appear  that  a  demand  was  made  of  bringing  the  action.  There  is  the  same 
the  maker,  or  if  more  than  one,  and  the  reason  for  hastening  the  demand  that  there 
note  is  not  a  partnership  one,  of  each  of  is  for  hastening  the  commencement  of  the 
the  makers,  upon  a  subsisting  obligation  ;  action,  and  in  both  cases  the  same  pre- 
so  that  the  holder  upon  payment  by  the  sumptions  arise  from  delay."  See  also 
indorser  may  deliver  to  him  the  note  un-  McDonnell  v.  Branch  Bank,  20  Ala.  312, 
impaired  by  any  act  or  omission  on  his  where  the  same  rule  was  applied  in  an  ac- 
part  subsequent  to  the  contract  of  indorse-  tion  against  a  clerk  of  the  court  for  money 
ment.  Where,  therefore,  the  holder  omits  collected  on  a  judgment  In  that  case, 
to  make  demand  until  the  liability  of  the  while  it  was  held  that  an  action  could  not 
maker,  or  one  of  several  makers,  has  been  be  maintained  without  proof  of  a  demand, 
discharged  by  the  running  of  the  statute,  or  actual  conversion,  yet  it  was  held  that 
the  indorser  is  thereby  discharged.  the  demand  must  be  made  within  a  reason- 
Trimble  V,  Thome,  16  Johns.  (N.  Y.)  able  time  after  the  collection  to  avoid  the 
152  ;  Wells  r.  Mann,  45  N.  Y.  327,  dis-  statute.  In  a  later  case  in  the  same  State, 
tinguished.  Wright  v.  Paine,  62  Ala.  340,  84  Am.  Rep. 
^  In  Codman  v.  Rogers,  ante,  the  ex-  24,  it  appeared  that  a  special  deposit  of 
ecutor  of  one  of  two  copartners,  having  coin  was  made  with  one  William  0.  Wins- 
made  a  partial  settlement  with  the  surviv-  ton,  deceased,  for  which  receipts  were  given 
ing  partner,  lay  by  for  seventeen  years,  as  follows :  "  Deposited  with  me  for  safe- 
and  until  after  the  death  of  the  surviving  keeping  by  William  H.  Wright,  eight  hun- 
partner,  without  making  a  demand  for  a  dred  and  five  dollars  ($805),  in  gold, 
further  accounting,  and  in  the  mean  time  which  I  am  to  return  whenever  called  for, 
many  of  the  partnership  papers  had  been  this  4th  day  of  NoYember,  1S57.  Wm. 
destroyed  by  two  successive  fires,  and  no  0.  Winston."  Upon  this  receipt  was  an 
cause  for  the  delay  was  shown,  the  court  indorsement :  '*  Presented  for  settlement 
refused  to  sustain  a  bill  for  an  account.  April  20,  1872.  J,  N.  Winston,  Admr. 
Wilde,  J.,  in  delivering  the  judgment  of  of  Estate  of  Wm.  O.  Winston/'  There 
the  court,  said  :  "  Generally,  where  a  debt  was  also  another  receipt  as  follows:  "  Re- 
is  payable  in  money  and  on  demand,  the  ceived  January  25,  1858,  of  Wm.  H. 
statute  of  limitations  begins  to  run  im-  Wright,  forty  dollars  in  gold,  on  deposit, 
mediately  after  the  debt  is  contracted  ;  but  to  be  paid  by  him  on  demand  ($40).  Wm. 
if  a  demand  previous  to  the  commence-  0.  Winston."  The  first  receipt  was  held 
nient  of  the  action  is  necessary,  the  stat-  to  amount  to  a  special  deposit  payable 
ute  will  not  begin  until  the  demand  is  only  on  demand,  but  the  second  was  held 
made.  But  in  the  latter  case  there  must  to  amount  only  to  a  contract  for  the  loan 
be  some  limitation  to  the  right  of  making  of  money,  and  that  the  statute  began  to 
a  demand.    A  party  must  not  be  permitted  run  thereon  from  its  date.  As  to  the  first  re- 
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courts  of  law  will  presume  that  such  demand  was  made  from  the 
lapse  of  time,  especially  where  the  situation  and  relation  of  the  par- 
ties are  such  as  to  render  it  improbable  that  it  should  be  neglected.^ 
But  where  delay  in  making  the  demand  is  expressly  contemplated,  even 
though  the  obligflftion  is  in  terms  payable  on  demand,  there  is  no  rule 
of  law  that  requires  that  demand  should  be  made  within  the  statu- 
tory period  for  bringing  an  action.^  Thus,  in  the  Missouri  case  last 
referred  to,  an  obligation  for  the  payment  of  money  one  day  after  date 
contained  a  condition  that  if  the  payee  should  demand  payment  during 
her  natural  life  it  should  be  due  and  payable,  but  in  case  of  her  death 
before  any  or  all  of  the  debt  should  be  paid  it  should  not  be  paid  at  all, 
it  was  held  that  a  demand  made  more  than  ten  years  after  the  obliga- 
tion was  executed  was  in  season,  and  that  an  action  brought  imme- 
diately thereafter  was  not  barred  by  the  statute.*  Where  a  promissory 
note  made  payable  ^'  three  months  after  demand  "  was  sought  to  be 
enforced  more  than  twenty  years  after  its  date,  and  the  statute  of  limi- 
tations was  interposed  as  a  bar  thereto,  it  was  held  that,  as  no  demand 
had  been  made  until  within  six  years  from  the  bringing  of  the  action, 
the  statute  had  not  run  thereon,  and  that  the  fact  that  there  were  two 
indorsements  of  interest  upon  the  note,  made  more  than  twenty  years 
before  the  action  was  brought,  was  not  sufficient  to  warrant  the  court 
in  presuming  that  the  note  had  been  satisfied,  in  the  absence  of  proof 
that  a  demand  had  been  made.^    Where,  however,  a  note  or  other 


ceipt,  although  no  demand  was  made  there-  within  a  reasonable  time,  and  the  stat- 

for,  yet  seventeen   years  having  elapsed  ute  begins  to  ran  from  the  time  when  de- 

since  the  deposit  was  made,  and  the  de-  mand  was  made.    Thrall  v.  Mead,  40  Yt. 

positary  having  died  in  the  mean  time  540. 

before  demand  was  made  or  suit  brought,         *  La  Faige  o.  Jajrne,  9  Penn.  St.  410. 

it  was  held  that  the  delay  was  unreason-  In  Stanton  v,  Stanton,  37  Yt.  411,  a  note 

able,  and  conclusive  against  a  recovery,  was  made  payable  *'in  produce  or  wood 

And,  generally,  it  may  be  said  that  equity  from  the  farm  on  demand  as  the  payee 

will    refuse   to    interpose   to   give   relief  may  want  to  use  the  same."    A  demand 

upon  a  stale  demand,  althou^  technically  for  the  payment  of  the  note  was  delayed 

the  statute  of  limitations  has  not  run  upon  for  twelve  years,  and  the  court  held  that 

it,  unless  the  laches  are  properly  explained,  the  statute  did  not  run  upon  the  note  in 

and  the  explanation  is  sufficient  to  excuse  the  absence  of  proof,  when,  as  a  matter  of 

the  delay.     Phillips  v,  Rogers,  12  Met  fact,  a  reasonable  time  for  making  the  de- 

(Mass.)  405.  mand  expired,  or  of  facts  from  which  the 

^  Staniford  v.  Tuttle,  4  Yt  82  ;  Gallard  law  would  assume  a  limit  to  such  reason- 

V.  Tuttle,  id.  491 ;  Raymond  v.  Stevenson,  able  time. 

4   Blackf.  (Ind.)  77.      See  post,   section         «  Brown  v.  Rutherford,  42  L.  T.  Rep. 

Laches  and  Stale  Demands.  N.  8.   659.      In  Thorpe    v.   Booth,   Ry. 

^  Jameson  v,  Jameson,  72  Mo.  84.    The  k  Moo.  388,  a  note  as  follows  was  exe- 

period  within  which  the  statute  will  bar  cuted :   "  March  12,  1813.     Twenty-four 

the  claim  is  held  to  be  a  reasonable  time  months  after  demand,  I  promise  to  pay 

to  make  demand.     Thus,  a  note  payable  my  sister  Frances  Booth  the  sum  of  seven 

on  demand  is  barred  in  six  years ;  conse-  hundred  pounds.     Joseph  Booth."    The 

quently,  a  demand  made  within  six  years,  note  was  presented  for  payment  on  the 

where  a  demand   is  necessary,   is  made  28th  of  June,  1828,  and  in  a  suit  thereon 
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obligation,  involving  only  the  payment  of  money,  is  made  payable 
^^  at  sight ''  or  ^'  on  demand/'  as  an  action  thereon  can  be  commenced  at 

once,  and  the  service  of  the  writ  is  a  sufficient  demand,  it  becomes  due 
instanter,  and  the  statute  begins  to  run  thereon  from  the  date  of  the 
note ;  ^  and  the  fact  that  it  is  payable  with  interest  does  not  change  the 
rule  or  warrant  the  presumption  that  a  delay  in  making  the  demand  was 
contemplated.'    A  note  or  bill  payable  at  sight  is  payable  immediately, 

the  defendant  set  up  the  statute  as  a  har,  bank  certificate  of  deposit  payable  to  the 

but  it  waa  held  that  the  statute  had  not  order  of  the  depositor,  but  indicating  no 

run.     See  also  Harrison  v.  Kerrison,  2  time  of  payment  other  than  can  be  inferred 

Taunt.  823 ;  Mills  v.  Davis,  113  N.  Y.  from  the  words,  **  interest  at  the  rate  of 

243.  seven  per  cent  on  call,"  was  held  to  be 

^  Cook  9.  Cook,  19  Tex.  484  ;  Hall  payable  on  demand.  In  Tripp  v,  Cur- 
V.  Letts,  21  Iowa,  596  ;  Damall  v.  Ma-  tenius,  86  Mich.  494,  such  a  certificate 
gruder,  1  H.  &  O.  (Md.)  439;  Easton  v.  payable  to  order,  on  return  of  the  cer* 
McAllister,  1  Mo.  662;  Wilks  v,  Robin-  tificate  is  payable  on  demand.  A  note 
son,  3  Hich.  (S.  C.)  182  ;  Lanason  v,  Jjim-  payable  on  demand  is  due  presently,  even 
bert,  13  N.  J.  L.  247 ;  Hill  v.  Henry,  17  though  it  contains  a  clause  providing  that 
Ohio,  9 ;  Newman  v.  Kettell,  18  Pick,  it  shall  not  draw  interest  **  during  the  life 
(Mass.)  418;  Hirst  v.  Brooks,  50  Barb,  of"  the  promisor,  and  from  thoee  words 
(N.  Y.)  334  ;  Wenman  v.  Mohawk  Ins.  the  court  will  not  infer  that  it  was  only  to 
Co.,  13  Wend.  (N.  Y.)  267;  Caldwell  become  payable  after  his  death.  Newman 
V,  Rodman,  5  Jones  (N.  C.)  L.  139;  v.  Kettle,  13  Pick.  (Mass.)  418.  In  Hoi- 
Taylor  V,  Witman,  3  Grant's  Cas.  (Penn.)  land  v,  Clark,  82  Ark.  697,  this  distinction 
138  ;  Fell's  Point  Savings  Institution  v.  is  noticed  between  the  time  when  the  stat- 
Weedon,  18  Md.  320 ;  White's  Bank  v,  ute  begins  to  run  against  a  note  entitled 
Ward,  35  Barb.  (N.  Y.)  637;  Little  to  grace,  where  a  demand  is  made,  and 
V.  Blunt,  9  Pick.  (Mass. )  488  ;  Norton  where  no  demand  is  made.  In  the  former 
V.  Ellam,  2  M.  &  W.  467  ;  Peaslee  v.  case,  if  a  demand  is  made  on  the  last  day 
Breed,  10  N.  H.  489.  If  the  note  has  no  of  grace,  the  statute  is  held  to  begin  to  run 
date,  then  the  statute  runs  from  its  deliv-  from  that  day ;  but  if  no  demand  is  made, 
ery.  Smyth  o.  Bythewood,  1  Rice  (S.  C),  it  does  not  begin  to  run  until  the  succeed- 
245.  See  Byles  on  Bills,  342.  Where,  ing  day :  that  is,  upon  a  note  entitled  to 
as  in  some  of  the  States,  the  sutute  fixes  a  grace  which  falls  due  April  1st,  if  demand 
time  within  which  such  notes  will  be  is  made  April  4th,  the  statute  would  begin 
treated  as  maturing,  in  order  to  charge  to  run  April  4th ;  but  if  no  demand  is 
an  indorser,  the  time  named  therein  for  made,  the  statute  would  not  begin  to  run 
presentment  and  notice  or  protest  would  until  April  5th,  and  a  suit  brought  within 
probably  be  treated  as  the  time  when  the  the  statutory  period,  dating  from  that 
right  of  action  thereon  matures  and  the  time,  would  be  in  season.  Where  vouchers 
statute  begins  to  run  upon  the  note,  un-  given  by  a  public  officer  fix  a  certain  time 
less,  as  may  be  done,  a  demand  is  actually  for  payment,  the  statute  does  not  begin  to 
made  before ;  in  which  case  the  statute  run  except  from  that  time.  Bnlkley  v. 
would  begin  ty  run  from  the  time  demand  United  States,  9  Ct.  of  Claima  (IT.  S. ),  617. 
was  actually  made.  Where  a  note  is  given  without  interest, 

^  Norton  v,  Ellam,  ante;  Wheeler  r.  but  a  separate  instrument  is  at  the  same 

Warner,  47  N.  Y.  519 ;  Hirst  v.  Brooks,  time  executed  agreeing  to   pay  interest 

50  Barb.  (N.  Y.)  334.     But  upon  a  cer-  thereon,  the  two  instruments  are  treated 

tificate  of  deposit  payable  on  demand  and  as  one,  and  the  statute  attaches  to  both  at 

bearing  interest  the  statute  does  not  begin  the  same  time.     Prevo  v.  Lathrop,  2  III. 

to  run  until  a  demand  is  made.     Payne  805.     In  such  a  case,  if  the  interest  is 

V.  Gardiner,  29  N.  Y.  146.    But  in  Meader  usurious  and  the  notes  representing  the 

V,  Dollar  Savings  Bank,  56  6a.  605,  a  interest  are  first  paid,  the  payment  will  be 
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and  neither  presentment  nor  demand  is  a  condition  precedent  to  pay- 
ment, consequently  the  statute  attaches  thereto  from  the  da}'  of  its 
date.^  Where  money  is  loaned '*  to  be  paid  when  called  for,"  it  is 
treated  as  payable  on  demand,  and  the  statute  begins  to  run  from  the 
date  of  the  loan ;  ^  and  the  same  is  true  as  to  money  loaned  to  be  paid 
"  when  called  on  to  do  so."  •  A  note  drawn  payable  "  one  day  after  " 
a  certain  event  happens,  is  not  due  until  the  day  after  the  occurrence 
of  the  event.  The  maker  has  all  of  that  day  in  which  to  pay  the 
money,  and  an  action  commenced  during  the  day  would  be  premature. 
Consequently  an  action  upon  it  is  not  barred  until  the  lapse  of  the 
time  allowed  after  that  day,  and  not  including  it.^  Where,  however,  a 
note  or  bill  is  payable  after  sight,  no  debt  accrues  thereon  until 
presentment  Therefore  the  statute  is  no  bar  to  an  action  on  such  a 
note,  unless  it  has  been  presented  for  payment  six  years  before  the 
action,  the  expressions^' after  date"  and  ''after  sight"  not  being 
synonymous.* 

A  bill  or  note  payable  after  demand  or  after  notice  is  not  payable 
till  demand  made  or  notice  given.^  Thus,  in  an  English  case  ^  the  stat- 
ute was  held  not  to  be  a  bar  to  an  action  on  a  promissory  note  payable 
twent3'-four  months  after  demand,  which  had  been  made  long  previously 
but  was  presented  for  payment  within  six  years  before  the  action  was 
commenced,  but  not  until  ten  years  after  the  note  was  given.  In  a 
late  Michigan  case^®  the  doctrine,  as  previously  stated  in  reference  to 

ti-eated  as  having  been  made  on  account  of  M.  &  W.  461,  the  note  called  for  interest, 

the  principal  debt,  for  which  the  borrower  which  indicated  at  least  an  expectation  of 

is  legally  liable,  and  the  right  to  recover  some  delay.     In  Howland  v,  £dmonds,  24 

back  money  paid  as  usary  will  not  arise  N.  Y.  807,  the  premium  capital  notes  of  a 

until  the  whole  debt  is  paid.     Booker  v,  mutual  insurance  company,  payable  '  in 

Oregory,  7  B.  Mon.  (Ky.)  489.  such  portions  and  at  such  time  or  times  as 

1  Byles  on  Bills,  842,  11th  Eng.  ed.  the  directors  of  said  company  may,  agree- 

*  Ware  v.  Hervey,  67  Me.  891.  ably  to  their  act  of  incorporation,  require,* 
'  Damall   v,    Magruder,   1  H.   &  6.  were  held  to  stand  on  the  same  footing 

(Md.)  439.  with  ordinary  demand  notes,  so  that  the 

*  Hathaway  v,  Patterson,  46  Cal.  294.     statute  began  to  run  from  date.    In  Waters 

*  Holmes  v.  Kerrison,  2  Taunt,  828  ;  v.  Thanet,  2  Q.  B.  767,  a  party  had  prom- 
Sturdy  V,  Henderson,  4  B.  &  Aid,  692 ;  ised  to  pay  the  amount  of  certain  dishon- 
Sutton  r.  Toomer,  7  B.  &  C.  416.  ored   bills   'whenever  my  circumstances 

»  Thorpe  v.  ^ooth,  Ry.  &  M.  888;  Clay-  may  enable  me  to  do  so,  and  I  may  be 

ton  V,  Gosling,  6  B.  &  0.  360.  called  upon  for  that  purpose.'    This  prom- 

7  Brown  v.  Rutherford,  ante.  ise  was  made  in  1808,     An  action  was 

8  Palmer  v.  Palmer,  86  Mich.  487,  24  begun  in  1888,  less  than  Ax  years  after 
Am*  Rep.  605.  Campbell,  J.,  said :  "  It  demand,  and  within  a  year  after  the  plain- 
is  now  well  settled  that  a  note  payable  on  tiff  had  learned  of  defendant's  having  be- 
demand  is  payable  at  once  and  without  come  solvent  through  inheritances.  It 
demand,  so  that  the  statute  runs  from  its  appeared,  however,  that  ho  had  actually 
delivery.  And  this  rule  has  been  applied  become  able  to  pay  in  1826,  and  the  court 
where,  from  the  form  of  the  contract,  it  is  held  the  statute  ran  from  such  ability 
manifest  that  immediate  payment  was  not  without  demand.  A  similar  decision  waa 
expected.    Thus,  in  Norton  o.  Ellam,  2  made  in  Jones  o,   £isler,   8  Kan.   184, 
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a  note  payable  one  day,  &c.,  after  demand,  was  repudiated,  and  a  note 
payable  ^^  thirty  days  after  demand"  was  held  to  become  due  and  pay- 
where    the  note  was  payable  when  the    have  aflSnned  or  vindicated  them  in  any 
maker  received  a  payment  from  govern-    direct  way,  although  they  are  probably 
ment,  or  as  soon  as  otherwise  convenient,  adhered  to.     But  so  far  as  their  principle 
The  statute  was  held  to  run  after  a  reason-    Is  involved,  it  has  been  departed  from  to 
able  time,  which  there  was  held  on  the  some   extent   at   least      In  Webster  v, 
facts  to  have  been  not  later  than  sixty  Kirk,  17  Q.  B.  944,  it  was  held  that  a 
days.     In  Emery  v.  Day,  1  C.  M.  &  R.  payee  who  had  been  sued  by  a  subse- 
245,  a  contract  was  made  for  work  payable  quent  holder  of  a  dishonored  bill  could 
out  of  a  public  fund  to  be  provide(^  but  not  in  turn  sue  the  drawer  more  than 
it  was  held  the  statute  began  to  run  from  six  years  after  the  dishonor  of  the  paper, 
the  time  the  work  was   completed,   al-  although  a  much  less  time  had  elapsed 
though  the  fund  was  not  raised  until  some  since  his  own  liability  had  been  enforced, 
time  thereafter.     If  this  question  depends  It  was  urged  that  the  payee  could  not 
upon  any  reasonable  principle,  it  is  im-  sue  on  a  note  which  he  (Ud  not  hold,  and 
possible  to  find  any  ground  for  holding  that  no  action  therefor  accrued  to  him 
notes  payable  on  demand  as  setting  the  until  he  was  damnified.     But  the  Court 
statute  running  at  once,  which  would  not  of  Queen's  Bench  held,  nevertheless,  that 
make  the  note  in  the  present  case  barred  the  statute  ran  from  the  dishonor.    This 
in  six  years  after  the  expiration  of  thirty  could  only  have  been  upon  the  ground 
days.    The  payee  could  have  presented  it  that  any  of  the  parties  might  have  taken 
at  any  time,  and  it  is  not  the  design  of  np  the  paper  and  thus  obtained  a  right  of 
the  statute  to  put  it  in  the  power  of  the  action.    In  Clayton  v.  Gosling,  5  B.  &  C. 
creditor  to  postpone  its  application  at  his  800,  a  note  payable  twelve  months  after 
own  pleasure.  notice  had  not  been  presented  before  the 
"Such  notes  are  very  rarely  given.    It  is  maker  went  into  bankruptcy.    The  ques- 
quite  common  to  make  bills  of  exchange  tion  came  up  whether  it  wan  provable 
payable  at  or  after  sight.     But  the  drawer  under  the  commission  as  an  existing  debt 
and  indorsers  are  discharged  by  any  con-  due,  and  it  was  held  provable.    The  court, 
siderable  delay.    It  is  one  of  the  legal  con-  however,   placed  the   decision  upon  the 
ditions  of  such  paper  that  there  shall  be  a  ground  that,  inasmuch  as  the  note  con- 
speedy  presentment.    Why  a  different  rule  tained  the  words  "  for  value  received,'*  it 
should  be  applied  to  a  note  is  not  evident,  was  an  admission  of  an  existing  debt,  and 
There  are  not  more  than  half  a  dozen  might  be  regarded  as  security  for  it.    This 
cases,  if  so  many,  in  which  this  form  of  is  a  far-fetched  reason,  which  shows  how 
note  has  been  passed  upon  directly.    In  far  it  was  deemed  proper  to  go  to  prevent 
Holmes  v,  Kerrison,  2  Taunt  823,  it  was  a  failure  of  justice.    In  the  United  States 
held  that  a  note  payable  after  sight  was  there  have  been  some  incidental  recog- 
not  barred  until  six  years  after  it  had  nitions  of  the  doctrine  of  Holmes  o.  Ker- 
been   presented   for   payment      And  in  rison;  Thrall  v.  Mead,  40  Vt  640,  Stan- 
Thorpe  V.  Booth,  By.  &  M.  888,  upon  the  ton  v.  Estate  of  Stanton,  87  id.  411,  and 
authority  of  that  decision,  a  note  dated  Wolfe  v.  Whiteman,  4  Harr.  (Del.)  246, 
March    12,    1818,    payable    twenty-four  appear  to  adopt  it     In  New  York  there 
months  after  4ciii<^ud,  and  not  demanded  are  dicta  to  the  same  effect  in  Wenman 
untilJune  28,  1828,  was  held  not  barred,  v.  Mohawk  Ins.  Co.,  13  Wend.  (N.  Y.) 
In  Holmes  v.  Kerrison,  the  case  is  put  267;  Bruce  o.  Tilson,  25  N.  Y.  194,  and 
without  further  reasoning,  upon  the  ground  Howland  v.  Edmonds,  24  id.  307.     No 
that  no  action  could  have  been  brought  such  point  arose  in  any  of  these  cases, 
until  after  presentment,  and  Thorpe  v,  and  the  actual  decision  in  each  of  them 
Booth  contains  no  reasoning  at  all.  While  is,  in  our  opinion,  difficult  to  harmonize 
these  decisions  seem  to  have  settled  the  with  any  such  principle.    In  Morrison  v. 
practice  in  England,  no  subsequent  case,  MuUin,  84  Penn.  St.  12,  it  was  held  that, 
BO  far  as  we  have  been  informed,  seems  to  where  a  demand  was  neceasary  to  found 
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able  in  thirty  days  after  its  date,  and  that  the  statate  then  commenced 
to  run  thereon,  unless  a  demand  had  been  made  thereon  within  six  years 
from  its  date.  In  that  case  the  note  was  dated  Oct.  16, 1867,  and  was 
as  follows:  ^^ Thirty  days  after  demand,  I  promise  to  pay  Jonathan 
Palmer  fifteen  hundred  dollars,  value  received,  without  defalcation." 
No  demand  was  made  upon  the  note  until  May  22,  1874,  from  which 
date  interest  was  allowed.  The  lower  court  held  that  the  statute  did 
not  begin  to  run  until  thirty  days  after  demand  was  made,  and  the 
plaintiff  had  a  verdict,  which,  however,  was  set  aside  hy  the  Supreme 
Court  upon  the  ground  that  the  note  became  due,  and  the  statute  com- 
menced to  run  thereon,  thirty  daj^s  from  the  date  of  the  note.  "Taking 
this  note,"  says  Campbell,  J.,  '^  as  it  reads,  and  as  it  is  established 
by  the  finding  being  payable  without  interest,  it  is  impossible  to 
assume  that  it  was  intended  to  run  for  B,ny  considerable  time.  The  fair 
inference  is,  that  it  was  given  for  some  debt  or  other  consideration 
on  which  an  immediate  liabilitj'  existed,  which  the  maker  of  the  note 
expected  to  be  ready  to  meet  on  reasonable  notice,  which  was  fixed 
at  thirt}^  days.  If  the  note  had  been  negotiable,  and  indorsed  over, 
any  long  delay  to  present  it  would  unquestionably  have  released  the 
indorser. 

^^  If  the  judgment  is  correct,  it  can  only  be  so  because,  by  the  terms 
of  the  contract,  the  holder  had  a  right  to  postpone  the  maturity  of  tlie 
debt  so  long  as  he  chose  to  do  so.  For  if  the  debt  did  not  become 
payable  until  fixed  hy  demand,  and  the  demand  was  optional  with  the 
creditor,  no  tender  could  be  made  which  would  bind  him,  and  he  c^uld 
keep  the  debt  alive  in  spite  of  the  debtor  for  an  indefinite  period.  If 
there  was  any  infirmitj'  in  the  consideration,  or  any  defect  in  tlie  bind- 
ing character  of  the  consideration,  or  anj*  defect  in  the  character  of  the 
obligation,  he  might  retain  it  until  all  testimony  was  lost,  and  defeat 
the  defence.  This  is  the  mischief  which  the  statutes  of  limitation  were 
intended  to  remedy.  If  this  case  is  not  within  them,  it  is  not  because 
it  ought  not  be  covered  by  them.''    But  this  case,  as  well  as  the 

an  action  upon,  the  demand  was  barred  act  fix  the  time  of  pa3rment.     It  is  no 

nnless  made  in  six  years,  and  the  right  atretch  of  language  to  hold  that  a  cause  of 

of  action  extinguished  by  the  delay.  action  accrues  for  the  purpose  of  setting 

**We  cannot   but   think    this  to  be  the  statute  in  motion  as  soon  as  the  cred- 

sound  doctrine;  whatever  may  have  been  itor  by  his  own  act»  and  in  spite  of  the 

the  ancient  prejudice  against  statutes  of  debtor,  can  make  the  demand  payable.     It 

limitation,  they  are  now  regarded  as  just,  may  be  otherwise,  possibly,  where  delay  is 

and  entitled  to  be  fairly  construed.     If  a  contemplated  by  the  express  terms  of  the 

creditor  has  the  means  at  all  times  of  mak-  contract,   and   where   a    speedy  demand 

iug  his  cause  of  action  perfect,  it  would  be  would  manifestly  violate  its  intent.     But 

unjnst  and  oppressive  to  hold  that  he  where  no  delay  is  contemplated,  the  rule  is 

conid  postpone  indefinitely  the  time  for  just  and  reasonable:  and  the  presentment 

enforcing  his  claim  by  failing  to  present  it.  should  be  reasonably  prompt,  or  the  cred- 

He  ifl  rpfllly and  in  fs^t  able  at  anytime  to  itor  should  be  8ul:jected  to  the  operation 

bring  an  action,  when  he  can  by  his  own  of  the  statute.*' 
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Pennsylvania  case,  relied  upon  by  the  oourt,^  are  pat  upon  the  equi- 
table ground  of  laches,  and  cannot  be  said  to  express  a  strictly  legal 
rule.  Even  though  the  Michigan  case  could  be  said  to  express,  in  the 
view  of  the  court,  a  strictly  legal  rule,  it  can  be  entitled  to  little  weight 
in  view  of  the  recent  decision  of  the  English  courts  of  a  similar  ques- 
tion adversely  to  their  views,^  and  also  in  view  of  the  fact  that  the 
Supreme  Court  of  Maryland,  which  deservedly  ranks  among  the  first 
courts  in  this  country  in  point  of  learning,  ability,  and  authority,  has 
also  held,  in  conformity  with  the  doctrine  previously  stated  in  the  text, 
that,  where  a  note  or  contract  is  payable  or  to  be  performed  a  certain 
number  of  days,  weeks,  months,  or  years  after  demand,  a  right  of 
action  does  not  accrue,  or  the  statute  begin  to  run,  until  after  demand.* 

1  Moniton  v,  Ma11in»  84  Penn.  St  12;  becatue  it  was  inconvenient  for  him  to  do 
also  Pittsburgh,  &c.  R.  R.  Go.  v.  Ryers,  so;  and  yet  the  application  of  the  doctrine 
82  id.  22.  This  doctrine  works  a  practical  stated  in  the  Michigan  case  imposes  a  pen- 
abrogation  of  the  contract  of  the  parties,  alty  upon  the  creditor,  to  wit,  the  loss  of 
and,  in  our  judgment,  is  a  misapplication  his  debt,  because  he  has  extended  to  the 
of  the  statutes,  and  one  never  contem-  debtor  the  accommodation  he  desired,  and 
plated  by  the  legislature.  When  a  person  that  too  when  the  debtor  retained  the 
gives  a  note  payable  one  day  after  demand,  money  free  from  interest.  As,  however^ 
a  term  of  credit  is  thereby  agreed  upon,  the  doctrine  embodied  in  this  case  is  op- 
optional  with  the  creditor,  and  subject  posed  to  all  the  authorities  which  may  be 
only  to  the  single  condition  that  he  shall  regarded  as  authoritative,  and,  in  our 
give  the  debtor  one  day  in  which  to  raise  judgment,  is  an  erroneous  construction  of 
the  necessary  funds ;  and  this  contract  the  contract  of  the  parties,  and  has  no 
being  within  the  power  of  the  parties  to  foundation  in  reason  or  principle,  we  will 
make,  is  binding  upon  them.  For  the  not  pursue  the  matter  further.  Thorpe  r. 
courts  to  say  that  the  creditor  is  bound  to  Booth,  Ry.  &  M.  888;  Sutton  v,  Loomer, 
make  this  demand  within-  the  time  pre-  7  B.  &  C.  416;  Sturdy  v.  Henderson,  4  B. 
scribed  for  the  limitation  of  the  debt,  if  no  &  Aid.  592;  Clayton  v.  Gosling,  5  B.  &  0. 
condition  existed,  and  that  upon  a  failure  860.  Ih  Wolfe  v,  Whiteman,  4  Harr. 
to  do  so  he  shall  lose  his  right  to  recover  (Del.)  246,  it  was  held  that  a  note  payable 
the  debt  at  all,  is  not  a  fair  application  of  '*  on  "  or  "after  sight"  did  not  become 
the  statute  to  the  contract  actually  exist-  payable  until  after  demand  is  made  for 
ing,  but  is  an  assumption  of  authority  by  payment.  In  Wenman  v.  Mohawk  Ins. 
the  court  not  only  to  make  a  new  contract  Co.,  18  Wend.^  (N.  Y.)  267,  it  was  held 
for  the  parties,  but  also  to  improvise  a  that  a  note  payable  at  a  given  time  after 
statute  of  limitations  to  cover  a  case  not  demand,  is  actually  made,  and  that  the 
contemplated  by  or  embraced  in  that  ere-  statute  does  not  bej^n  to  run  until  demand 
ated  by  the  legislature.  It  is  true  that  is  actually  made.  See  also  Wright  v.  Ham- 
the  purpose  of  the  statute  is  to  discourage  ilton,  2  Bailey  (S.  C),  61.  In  Little  r^ 
stale  demands,  but  it  was  not  intended  to  Blunt,  9  Pick.  (Mass.)  488,  countenance  is 
prevent  the  parties  from  agreeing  upon  any  also  given  to  this  doctrine.  See  post,  chap- 
term  of  credit,  however  long.  The  intima-  ter  on  Bills  and  Kotba. 
tion  that  delay  upon  the  creditor's  part  ^  Brown  v,  Rutherford,  49  L.  T.  K.  s. 
to  make  demand  within  a  certain  time  669. 

operates  as  a  virtual  fraud  upon  the  debtor        *  Rhlnd  v.  Hyndman,  64  Md.  648.     In 

i%  too  absurd  to  demand  notice.     If  the  this  case,  Bartol,  C.  J.,  in  the  course  of 

debtor  desires  to  pay  the  debt  at  any  time,  an  able  opinion,  in  which  he  critically  re* 

he  can  do  so ;  and  if  he  fails  to  do  so  views  the  cases,  and  the  grounds  upon 

within  six  or  any  other  number  of  years,  which  they  stand,  says ;   "  To  determine 

the  reasonable  presumption  is  that  it  was  the  second  question  we  must  refer  to  the 
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In  that  case  A.,  B.,  and  C,  by  a  contract  made  jointly  with  D.,  on  the 
29th  of  March,  1875,  agreed,  for  the  consideration  stated  therein,  to 

language  of  the  statute.  This  provides  twenty  feet  not  covered  by  the  first  mort- 
that  *  the  action  shall  be  commenced  or  gage  to  a  relative  of  the  plaintiff,  as  for 
sued  within  three  years  from  the  time  the  seciiiity.  This  deed,  with  the  bond  and 
cause  of  action  accrues.'  1  Code,  art.  57,  mortgage  and  assignment,  were  handed 
§  1.  The  contract  sued  on  in  this  case  over  to  the  plaintiff  late  in  the  year  1878  ; 
was  to  be  performed  'on  or  after  the  fif-  but  she  shortly  after  returned  them  to  the 
teeuth  day  of  October,  1876,  when  the  defendant  with  a  demand  for  a  repayment 
same  should  be  demanded.'  The  cause  of  of  her  money.  Defendant  had,  down  to 
action  therefore  did  not  accrue  until  de-  1878,  collected  and  paid  the  plaintiff  the 
mand  was  made.  According  to  the  terms  interest  on  the  mortgage.  In  an  action, 
of  the  statute,  limitations  would  begin  to  brought  to  recover  the  $8,000,  the  trial 
run  from  that  time.  This  has  been  repeat-  judge  found  that  plaintiff  was  ignorant  of 
edly  decided.  the  forms  and  methods  of  making  such- 
In  King  v,  Mackellar,  109  N.  Y.  215,  it  investments,  and  relied  wholly  upon  the. 
happened  that  in  1871,  phdntiff,  a  woman  of  defendant,  and  that  the  obligor  in  the  bond> 
limited  means,  and acousin  of  thedefendant,  secured  by  the  second  mortgage  had  no- 
intrusted  to  him  $3,000,  under  an  agree-  sefmrate  or  other  estate,  except  that  con- 
nieut  that  he  should  invest  the  same  for  her  veyed  to  her  in  the  exchange  of  properties 
upon  bond  and  mortgage.  The  defendant  between  defendant  and  her  husband, 
had  previously  purchased  certain  property  Upon  the  trial,  the  plaintiff  made  a  ten- 
in  the  city  of  New  York,  and  taken  the  der,  without  objection  being  made,  of  a 
title  in  his  wife's  name.  He  was  at  the  deed  of  the  twenty  feet.  It  was  held  that 
time  negotiating  an  exchange  thereof  with  the  plaintiff  was  entitled  to  recover  ;  that 
one  S.  for  other  lands.  The  defendant's  there  was,  in  fact,  no  investment  of  the 
wife  conveyed  the  lots  to  the  wife  of  S.,  money  as  agreed,  but  that  if  the  assign - 
who  in  turn  conveyed  to  the  defendant's  ment  of  the  mortgage  could  be  considered 
wife  such  other  lands  and  executed  to  her  as  an  investment,  it  was  an  improper  and 
a  bond,  secured  by  a  mortgage  of  $8,000  an  insecure  one,  and  so  was  without  the 
upon  the  New  York  lots,  subject  to  a  prior  scope  of  defendant's  agency,  and  could  be 
mortgage  of  $6,000.  After  the  exchange  treated  by  the  plaintiff  as  null ;  also,  that 
had  been  consummated  the  defendant  there  was  no  ratification  by  the  plaintiff 
caused  his  wife  to  execute  an  assignment  of  defendant's  acts,  and  no  waiver  of  her 
to  the  plaintiff  of  the  $8,000  mortgage,  right  of  action;  and  that  the  plaintiffs, 
and  he  retained  the  $8,000  so  intrusted  right  of  action  arose  when  she,  with  know- 
to  him.  The  mortgage  was  recorded  but  ledge  of  the  facts,  elected  to  revoke  the 
the  assignment  was  not  None  of  the  defendant's  authority  and  to  disaffirm  his. 
papers  were  exhibited  or  delivered  to  the  acts,  and  upon  her  demand  for  a  return  of 
plaintiff,  and  she  had  no  information  of  the  money,  from  which  time  the  statute 
the  transactions  until  1878.  In  an  of  limitations  only  began  to  run. 
action  to  foreclose  the  prior  mortgage  the  No  demand  was  alleged  in  the  corn- 
defendant's  wife  was  made  a  party  defend-  plaint ;  but  demand  was*  proved  without 
ant,  as  the  recorded  holder  of  the  second  objection,  and  there  was  no  demurrer  to^ 
mortgage,  and  she  appeared  by  their  son,  the  complaint.  Held,  that  the  omission 
a  lawyer.  Upon  the  sale  in  the  fore-  of  the  averment  was  not  available  as  as 
closure  suit,  which  occurred  in  1877}  there  objection  here  ;  also,  that  it  would  have 
was  a  deficiency,  and  the  lien  of  the  second  been  competent  for  the  court  to  admit 
mortgage  was  extinguished  except  as  to  evidenceof  demand  on  the  trial,  if  objection 
about  twenty  feet  of  the  rear  of  the  lot.  had  been  raised,  allowing  an  amendment 
Early  in  1878,  when  plaintiff  had  learned  of  the  complaint.  The  fact  that  the  com- 
the  above  facts,  the  defendant  promised  to  plaint  states  matters  belonging  to  the 
protect  her  from  loss,  and  he  obtained  province  of  the  trial,  t.  $,,  details  of  proof 
from  the  wife  of  S.  a  deed  conveying  the  showing  the  sham  or  mock  nature  of  the 
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transfer  to  D.,  on  or  after  the  fifteenth  daj'  of  October,  1875,  shares 

of  certain  stock  sufficient  to  amount  to  $500,  at  the  market  price  of  said 
stock,  when  the  same  should  be  demanded.  A  demand  for  the  transfer 
was  made  July  11,  1878,  and  the  action  was  brought  June  19,  1879. 
Under  the  Maryland  statute  o*f  limitations  actions  upon  simple  contracts 
are  barred  in  three  years.    The  defendant  set  up  in  this  plea  ^Mhat 

alleged    investment    and    the    methods  In  support  of  a  different  doctrine,   the 

adopted  by  the  defendant  to  disguise  his  counsel  for  appellees  have  cited  several 

retention  of  the  money,  did  not  constitute  cases,   in  which  it   has  been  held    that 

a  material  defect  where  the  contract   is  to  be  performed 

The  provision  of  the  code  declaring  that  on  demand,  if  the  demand  be  unneoea- 

when  a  right  of  action  exists,  growing  out  sarily  delayed  beyond  the  time  limited 

of  the  receipt  or  detention  of  money  by  a  by  the  statute,  the  action  will  be  barred. 

"  person  acting  in  a  fiduciary  capacity,  '*  Thus,  in  Pittsburgh  &  GouuellsviUe  R.  R. 

rthe  time  within  which  an  action  must  be  Co.  v,  Ryers,  82  Penn.  St.  22,  which  was 

•commenced  "must  be  computed  from  the  a  suit  to  recover  upon  a  subscription  to 

time  when  the  person  having  the  right  to  stock,  the  court  said,  although  the  stat- 

•make  the  demand  has  actual  knowledge  of  ute  of  limitations  does  not  begin  to  run 

the  facts  upon  which  that  right  depends,"  against  a  subscription  to  the  stock  of  a 

created  no  new  rule  of  law,  but  was  simply  railroad  company  till  after  calls  are  made 

•a  codification  of  the  law  as  it  then  existed,  for  instalments,  yet  when  no  call  is  made 

*'  In  Holmes  v.  Kerrison,  2  Taunt.  823,  for  more  than  six  years  from  the  date  of 

in  the  King's  Bench,  the  note  sued  on  was  the  subscription,  the  law  will  presume  an 

payable  after  sight;  it  was  held  that  suit  abandonment  of  the  enterprise,  and,  fh)m 

was  not  barred  till  six  yean  after  it  had  analogy  to  the  statute,  bar  the  recovery, 

been  presented  for  payment.    A  similar  So  in  Morrison  v.  Mullin,  84  Penn.  St  12, 

decision  was  made  in  Topham  v,  Bradick,  it  was  decided  that '  where  a  demand  was 

1  Taunt   571   (in  the  Common  Pleas),  necessary  to  found  an  action  upon,  the 

These  decisions  were  followed  by  Thorpe  demand  was  barred  imless  made  in  six 

V.  Combe,  8  Dow.  &  Ry.  847,  where  the  years,  and  the  right  of  action  extinguished 

note,   dated  in  1810,   was   payable    two  by  the  delay.'    That  decision  was  followed 

years  after  demand.      It  appeared   that  and  approved  in  Palmer  o.   Palmer,  86 

demand  was  made  on  the  eighteenth  day  Mich.  487. 

of  June,  1828.    Baylet,  J.,  said :  'I  am  "The  cases  in  Pennsylvania  and  Mich- 

clearly  of  opinion  that  the  statute  of  lim-  igan  were  not  strictly  decisions  at  law  on 

itations  did  not  begin  to  run  until  two  the  construction  of  the  statute ;  they  were 

years  after  demand  of  payment  of  this  decided  by  courts  exercising  equitable  ju« 

note  had  been  made.    Here  the  cause  of  riadiction,and  consequently  stand  upon  dlf* 

action  did  not  arise  until  the  two  years  ferent  grounds,  like  Codman  v,  Rogers,  10 

after  demand  had  elapsed,  and  consequently  Pick.  112,  and  Little  v.  Blunt,  9  id.  490, 

the  statute  affords  the  defendant  no  pro-  cited  by  the  appellees,  where  the  equitable 

tection.'    The  other  judges  concurred.  doctrine  of  laches  was  applied.     In  Little 

"The  doctrine  of  Holmes  v.  Kerrison  v.  Blunt  the  legal  rule  was  recognized, 

has  been  often  recognized  in  this  country.  The  court  say,  '  But  if  the  promise  had 

Stanton  v.  Estate  of  Stanton,  87  Vt  411 ;  been  of  a  collateral  thing,  which  would 

Thrall   v.   Mead,    40  id.    540 ;   Little  v.  create  no  debt  until  demand,  it  might  be 

Blunt,  9  Pick.   (Mass.)  49;  Wenman  ».  otherwise.     It  is  clear  that  where  no  action 

Mohawk  Ins.  Co.,  18  Wend.  (N.  Y.)  267;  will  lie  without  a  previous  demand  .     .     . 

Wolfe  V.  Whitcman,  4  Harr.  (Del.)  946.  in  all  such  cases  no  cause  of  action  accrues 

Other  cases  might  be  cited.     In  Fells*  until  after  demand  made,  and  the  statute 

Point  Savings  Institution  v,  Weedon,  18  of  limitations  will  begin  to  nm  fVom  the 

Md.  826,  on  a  certificate  of  deposit  pay-  time  of  the  demand,  and  not  from  the  time 

able  on  demand,  it  was  said,  'the  stat-  of  the  promise.  This  distinction  is  obvioiu 

nte  began  to  run  when  demand  was  made.'  and  will  reconcile  all  the  cases.' " 
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the  said  stock  was  demandable  by  the  said  plaintiff  immediately  after 
the  fifteentli  day  of  October,  1875,  and  it  was  the  duty  of  the  plaintiff 
to  demand  the  same  within  a  reasonable  time  after  said  fifteenth  day 
of  October,  and  more  than  three  years  expired  after  the  end  of  such 
reasonable  time  for  making  said  demand  and  before  the  bringing  of 
this  suit.''  To  this  plea  the  appellant  demurred,  the  demurrer  was 
overruled,  and  judgment  entered  for  the  defendants,  which  was  reversed 
by  the  Supreme  Court,  upon  the  ground  that  the  right  to  demand  the 
stock  was  not  barred  by  the  lapse  of  three  years  before  the  same  was 
made,  and  that  the  statute  did  not  begin  to  run  upon  the  claim  until 
demand  was  made. 

The  statute  does  not  begin  to  run  in  favor  of  a  bailee,  or  of  a  person 
who  borrows  goods  for  an  indefinite  time  until  he  denies  the  bailment 
and  converts  the  property.^  Nor  does  it  run  against  an  action  by  the 
mortgagor  of  chattels  to  redeem  until  the  possession  of  the  mortgagee 
becomes  adverse,  and  this  is  so  although  an  action  for  the  debt  secured 
by  the  mortgage  is  barred.^  The  statute  does  not  begin  to  run  in  favor 
of  the  borrower  of  stock  until  after  the  demand  is  made,'  nor  against 
the  right  of  the  owner  of  stock  to  the  dividends  thereon.* 

Where  a  contract  is  made  to  do  an  act  which  it  is  evident  it  was  not 
intended  by  the  parties  should  or  would  be  done  until  certain  other 
things  were  done,  the  statute  does  not  begin  to  run  until  a  reasonable 
time  after  such  other  things  are  done.  Thus,  where  a  railroad  company 
agreed  with  a  land-owner  to  construct  a  crossing  so  as  to  enable  the 
owner  of  land  cut  off  from  the  rest  of  his  tract  by  the  company's  pro- 
posed road  to  reach  it  for  the  purposes  of  cultivation,  to  construct  such 
crossing,  and  in  an  action  for  the  breach  of  such  contract  set  up  the 
statute  of  limitations  as  a  bar,  it  was  held  that  the  statute  did  not 
begin  to  run  upon  the  contract  until  a  reasonable  time  after  the  railroad 
was  constructed.* 

Where  a  note  is  made  payable  in  a  specified  time,  containing  a  pro- 
vision that  Jt  shall  become  due  when  certain  things  are  done,  it  does 
not  become  due,  nor  does  the  statute  begin  to  run,  until  such  things  are 
done,  whether  the  six  months  named  in  the  note  have  elapsed  or  not* 

Where  an  accommodation  maker  of  a  note  pays  it  or  a  part  of  it,  his 
right  of  action  against  the  payee  accrues  at  the  time  of  such  payment, 
and  the  statute  begins  to  run  from  that  time.^ 

Dividends  which  are  declared  on  stock  in  a  corporation  are  payable 
on  demand,  and  the  statute  does  not  begin  to  run  against  the  person 
entitled  thereto  until  demand  is  made.* 

i  Reizenstein  v.  Marquardt,  Iowa,1892.  •  Bobertaon  ».  Gates  (Tex.),  12  S.  W. 

2  Shacraft  v.  Beard,  Nev.  1892.  54. 

»  Parker  n.  Gains  (Ark.),  S.  W.  693.  ^  Frank  v.  Brewer,   7  N.  Y.  8.   92  ; 

4  Lonisville    Bank   v.   Gray,   84  Ey.  '  Goodenough    v.  Wells,    76    Iowa,    774 ; 

665.  Hanrey  v.  L  &  8.  Co.,  60  Vt  209. 

*  International,  &c.  R.  R.  Co.  «.  Papa,  "  Amaut  v.  New  Orleans,  kc.  B.  R. 

78  Tex.  501.  Co.,  41  La.  An.  1020. 


324  STATUTES  OP  LIMITATION.  [CHAP.  X. 

So  where  property  is  in  the  hands  of  one  tenant  in  common,  as  his 
possession  is  treated  to  be  the  possession  of  his  co-tenant,  the  statute 
does  not  begin  to  run  until  the  co-tenant  has  made  a  demand  for  his 
share  of  the  property,  or  his  rights  have  been  denied.^ 

So  where  property  has  been  loaned  to  another,  the  statute  does  not 
begin  to  run  until  its  return  has  been  demanded.' 

As  to  the  right  to  recover  stolen  property,  the  same  rule  prevails,  be- 
cause until  such  demand  the  possession  is,  in  contemplation  of  law,  in 
the  owner.' 

Upon  a  deposit  of  money  to  be  accounted  for  on  request  or  payable 
on  demand,  the  statute  does  not  begun  to  run  until  demand  is  made.^ 

And  the  same  is  true  where  money  is  loaned  under  a  contract  that  it 
shall  be  payable  after  notice  of  intention  to  withdraw  it  The  stat- 
ute does  not  begin  to  run  against  the  lender  until  demand  is  made 
therefor.* 

Where  a  contract  or  note  is  payable  in  specific  articles  or  in  services 
or  in  anything  but  mone}',  the  statute  does  not  begin  to  run  until  de- 
mand for  payment  is  made.^ 

Where  a  note  is  payable  a  certain  number  of  days  after  the  happen- 
ing of  a  certain  event,  the  statute  does  not  begin  to  run  until  the  prom- 
isee has  actual  knowledge  or  notice  of  the  happening  of  that  event,  or 
until  such  time  when  by  the  exercise  of  ordinary  diligence  he  ought  to 
have  had  notice  thereof.^ 

Sec.  119.  General  Rules  as  to  when  there  is  a  Condition  Precedent, 
—  Bv  sec.  3  of  the  statute  of  James  it  is  enacted  that  the  different 
periods  within  which  the  remedies  for  the  cases  provided  for  are  to  be 
pursued  are  to  be  reckoned  (except  as  to  slander)  from  the  time  the 
respective  causes  of  action  accrue,  and  this  is  the  provision  in  all  of 
our  statutes,  except  that  no  exception  is  made  as  to  actions  for  slander.' 
This  would,  undoubtedly,  be  so  independently  of  the  statutory  provision. 

*  McClure  V.  Colyear,  80  Cal.  378.  tion  to  recover  such  an  overcharge.  Good- 

«  Fry  V,  Clow,  60  Han  (N.  Y.),  574 ;  ell  i;.  Brandell  Nat.  Bank,  21  Vt  (Atl.) 

Rives  V,  Nye,  44  N.  W.  (Neb.)  736.  956.     In  Massachusetts,  it  has  been  held 

s  Duryea  v.  Andrews,  58  Hun  (N.  Y.),  that  the  statute  does  not  begin  to  run  in 

607.  favor  of  a  bank  in  which  depasits  are  made 

^  Sheldon  v,  Sheldon,  58  Hun  (N.  Y.),  until  there  has  been  something  equivalent 

601.    The  statute  will  not  begin  to  run  to  a  refusal  on  the  part  of  the  bank  to  pay 

against  a  claim  for  interest  on  deposits,  or  a  denial  of  liability.      Dickenson  v, 

agreed  to  be  credited  semi-annually  by  Leominster  Savings  Bank,  152  Mass.  49. 

the  bank,  until  notice  is  given  to  the  de-  ^  Atkinson  v.  Bradford,  &c.   Society, 

positor  that  the  bank  has  ceased  to  credit  L.  R.  25  Q.  B.  D.  877. 

such  interest     Maiion  National  Bank  v.  *  Weymouth  v,  Gile,  83  Me.  437. 

Fidelity,  Ac.  Co.,  12  Ky.  L.  R.  492.     It  '  Hall  v,  Roberts,  68  Hun  (N.  Y.),  589. 

has  been  held  in  Vermont  that  a  check  "  Banks  v.  Coyle,  2  A.  K.  Mar.  (Ky.) 

drawh  upon  a  bank  for  the  whole  balance  564  ;  Hull  v,  Yandergrift,  3  Binn.  (Penn.) 

shown  on  a  deposit  book,  is  not  a  demand  *374  ;  Jones  v,  Conway,  4  Yeates  (Penn,)* 

upon  a  bank  for  the  amount  of  the  over-  109  ;  Oden  v.  Greenleaf,  8  N.  H.   270 ; 

charge  for  a  check  previously  drawn  which  Richman  v.  Richman,  10  N.  Y.  L.  114; 

will  set  the  statute  running  against  an  ac-  Raymond  v.  Simonson,  4  Blackf.  (Ind.) 
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It  becomes,  therefore,  necessary  in  each  case  to  consider,  with  refer- 
ence to  the  statutes  of  limitation,  at  what  time  the  cause  of  action 

77;  Mayfield  v,  Seawell,  Cooke  (Tenn.),  statutory  exceptions  —  the  statute  begins 
437  ;  Stewart  v.  Durett,  87  B.  Mon.  (Ky.)  to  run.  Richman  v.  Kichman,  10  N.  J.  L. 
113 ;  Hardee  v.  Dunn,  13  La,  An.  161 ;  114 ;  Banks  v.  Coyle,  2  A.  K.  Mar.  (Ky.) 
Withers  v.  Richardson,  6  T.  B.  Mon.  (Ky.)  664  ;  Raymond  v,  Simonson,  4  Blackf. 
94  ;  Ferris  v.  Williams,  1  Cranch  (U.  S.  (Ind. )  77 ;  Jones  v.  Conway,  4  Yeates 
C.  C),  476;  Davis  v.  Eppinger,  18  Cal.  (Penn.)  109;  Mansfield  i?.  Seawell,  Cooke 
878.  This  is  substantially  the  rule  of  the  (Tenn.),  487  ;  Odin  v,  Greenleaf,  3  N.  H. 
civil  law,  as  under  that  prescription  does  270 ;  Hardee  v.  Dunn,  13  La.  An.  161 ; 
not  begin  to  run  until  the  creditor  has  a  Hall  v.  Vandergrift,  3  Binn.  (Penn.)  374 ; 
full  and  perfect  right  to  prosecute  his  de-  Withers  v,  Richardson,  5  T.  B.  Mon.  (Ky.) 
mand.  Evans's  Pothier,  404.  This  rule  94.  Whenever  the  contract  of  the  defend- 
prevails  ec^ually  at  law  and  in  equity.  2  ant  is  not  absolute  in  the  first  instance, 
Story's  £q.  Juris.  §  1621  a.  In  Bruce  v,  for  the  perfonnance  of  some  particular  act 
Tilson,  26  N.  Y.  194,  the  court  held  that  or  daty,  but  is  dependent  upon  some  con- 
the  statute  begins  to  run  from  the  time  dition  precedent,  or  something  to  be  dona 
when  the  plaintiff  might  have  brought  his  on  the  part  of  the  plaintiff  or  some  third 
equitable  action,  and  is  charged  with  no-  person,  the  cause  of  action  does  not  arise 
tice  that  his  right  is  denied.  Time  will  until  the  condition  has  been  accomplished, 
commence  to  run  in  the  defendant's  favor  because,  until  those  events  occur,  no  right 
from  the  date  when  a  cause  of  action  ac-  to  sue  exists.  Fenton  v.  Emblees,  1  W. 
crued,  even  although  from  any  cause,  such  Bl.  363  ;  Savage  v,  Aldren,  2  Stark.  232. 
as  poverty  of  the  defendant,  an  action  So  where  a  bond  or  other  obligation  is 
would  then  have  been  fruitless.  Emery  given,  payable  after  the  death  of  a  certain 
«.  Day,  1  C.  M.  &  R.  246.  And  a  cause  person  named,  the  statute  does  not  begin 
of  action  accrues  when  work  is  done,  al-  to  run  until  such  person's  decease,  no  mat- 
though  it  may  be  that  the  parties  cannot  ter  how  long  a  time  may  have  elapsed 
get  satisfaction  until  afterwards.  Worm-  since  the  bond  or  obligation  was  executed, 
well  V.  Hailstone,  6  Bing.  668;  iiiough  of  Tuckey  v.  Hawkins,  4  C.  B.  664;  Sanders 
course  it  may  be  otherwise  where  there  is  v.  Coward,  16  M.  &  W.  66.  So  where  a 
a  special  contract  as  to  time  of  payment,  contract  for  services  provides  that  payment 
Wittersheim  v.  Lady  Carlisle,  1  H.  BL  shall  be  made  by  a  provision  in  the  em- 
631.  So  in  cases  of  mistake,  time  runs  ployer^s  will,  a  right  of  action  does  not 
from  the  date  of  the  mistake,  not  from  accrue  until  after  the  employer's  death, 
the  date  of  discovery.  Thus,  when  a  because  up  to  that  period  there  has  been 
personal  representative  found  among  the  no  breach.  Nimmo  v.  Walker,  14  La.  An. 
papers  of  the  deceased  a  mortgage  deed,  681.  And  so  generally,  when  a  party 
and  assigned  it  more  than  six  years  before  stands  in  a  position  that  he  can  enforce  a 
the  action  for  the  mortgage  money,  reciting  claim  by  an  action  at  law,  the  statute  from 
in  the  deed  of  assignment  that  it  was  a  that  moment  attaches  and  begins  to  run 
mortgage  deed  made,  or  mentioned  to  be  thereon.  Amott  v.  Holden,  22  L.  J.  Q.  B. 
made,  between  the  mortgagor  and  mort-  19;  Blair  v.  Ormond,  20  id.  452;  "VNTiite- 
gagee  for  that  sum,  the  assignee  was  not  head  v.  Lord,  21  L.  J.  Exch.  239;  Bill  v. 
allowed  to  recover,  although  it  turned  out  Lake,  Hetl.  138  ;  Rowland  v.  Cuykendall, 
that  the  mortgage  deed  was  a  foi^ery,  40  Barb.  (N.  Y.)  320;  Bowler  v,  Ehnore, 
and  the  assignee  did  not  discover  the  7  Gratt.  (Va.)  386.  When  a  particular 
forgery  until  within  six  years  before  date  for  the  completion  of  a  contract  is 
the  action.  Bree  v,  Holbech,  2  Doug,  agreed  upon,  a  right  accrues  at  that  date. 
634.  When  a  right  becomes  complete,  a  Helps  v.  Winterbottom,  2  B.  &  Ad.  431 ; 
right  of  action  accrues,  and  from  that  Shutford  v.  Borough,  Godb.  438 ;  Irving 
tune— and  only  from  that  time,  except  in  «.  Veitch,  3  M.  &  W.  110  ;  Wittersheim 
cases  where  a  statutory  disability  exists,  or  v.  Carlisle,  1  H.  Bl.  636. 
the  claim  is  brought  under  some  of  the 
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arose,  —  a  question  which  is  not  seldom  one  of  difficulty.  Adopting 
the  rule  that  a  cause  of  action,  or,  as  perhaps  should  be  said,  a  com- 
plete cause  of  action,  is  the  necessary  point  of  commencement,  time 
will  not  commence  to  run  in  case  of  a  contingent  promise  until  the 
event  has  happened  on  which  the  contingency  depends.  Thus  it  is 
said  by  a  writer,  whose  quaint  yet  instructive  illustrations  are  valuable, 
that  if  a  man  promise  to  pay  £10  to  J.  S.  when  he  is  married  or  when 
lie  comes  from  Rome,  and  ten  3'ears  after  J.  S.  is  married  or  returns 
tVoui  Rome,  the  right  of  action  accrues  upon  the  happening  of  that 
coutingency,  and  fi*om  that  time  the  statute  will  commence  to  run,  and 
not  from  the  earlier  date  of  the  promise.^    The  rule  may  be  said  to  be, 

1  Bac.  Abr.  Llm.  230,  D.  3  ;  Savago  v,  health  officer  for  the  amount  of  the  claim, 

Aldreu,  2  Stark.  282  ;  Fenton  v.  Eiiiblers,  and  was  defeated  upon  the  ground  that 

1  W.  Bl.  853 ;  Jones  v.  Ligbtfoot,  10  Ala.  that  officer  had  incurred  no  personal  lia* 

17.  bility,   and  that  the  claim  was  against 

In  O'Hara  v.  State  of  New  York,  112  the.  State.    Thereupon,  in  1878,  claimant 

K.  Y.  146,  it  was  held  that  in  the  case  of  filed  his  claim  against  the  State  before 

an  imperfect  claim  or  obligation  which  the  Board  of  Audit  which,  upon  a  hearing 

is  unenforceable  by  reason  of  some  vice  thereon,  decided  that  the  State  was  not 

or  defect  therein,  which  may  be  cured  or  liable  therefor,  and  so  dismissed  the  claim, 

waived  by  the  debtor,  a  right  of  action  Application  was  thereafter  made  each  year 

arises  thereon  at  the  time  tlie  claim  be*  to  the  legislature  for  relief  up  to  1886. 

comes  purged  of  the  vice  by  the  action  of  In  that  year  an  act  was  passed  authorizing 

the  debtor,  and  not  before.  the  Board  of  Claims  to  rehear,  audit,  and 

McDottgall  V.  State,  109  N.  Y.  80,  determine  the  claim,  and  to  award  such 
distinguished.  Thus,  where  a  person  has  sums  as  should  be  a  reasonable  compensa* 
voluntarily  furnished  property  or  ren-  tion  for  the  work  and  services.  It  was 
dered  valuable  services  to  the  State  held  that  this  act  was  not  violative  either 
at  the  request  of  State  officers  and  for  of  the  Constitutional  provision  above  vq- 
State  purposes,  but  with  expectation  of  ferred  to  or  of  the  provision  prohibiting 
payment  for  the  same,  the  legislatura  the  legislature  or  any  person  acting  in 
may  ratify  the  acts  of  such  officers,  al-  behalf  of  the  State  from  auditing,  allow- 
though  previously  unauthorized,  and  thus  ing,  or  paying  any  claim  which,  as  be- 
create  a  legal  liability  on  the  part  of  the  tween  citizens,  would  be  barred  by  lapse 
State.  of  time ;  that  prior  to  the  passage  of  said 

An  act  of  the  legislature,  supplying  act  of  1886  no  legal  claim,  enforceable  m 

defects  or  omissions  in  pre-existing  legis-  any  court,  existed  against  the  State  for 

lation,  whenever  a  liability  may  be  predi-  the  demand  in  question  ;  that  by  said  act 

cated  against  the  State,  is  not  the  audit  or  the  action  of  the  quarantine  officials  was 

the  allowance  of  a  claim  ;  and  so  is  not  adopted  and  approved,  and  so  for  the  first 

obnoxious  to  the  provisions  of  the  State  time  the  claim  had  a  legal  existence  against 

constitution  prohibiting  the  audit  or  allow-  the  State,  and  the  cause  of  action  then 

ance  by  the  legislature,  of  any  private  arose  ;  and  that  the  value  of  the  materials 

claim  or  account  against  the  State.  furnished,  constituted  a  part  of  the  claim, 

Upon  a  claim  filed  against  the  State  for  was  fairly  within  the  spirit  of  the  act,  and 

services  performed  and  materials  furnished  was  properly  allowed, 
under  the  direction  of  the  quarantine  offi-         In  Budd  v.  Walker,  113  N.  Y.  637,  in 

clals  in  the  years  1875  and  1876,  in  the  an  action  for  an  accounting  as  to  moneys 

repair  of  steamers  and  other  proi)erty  of  alleged  to  have  been  placed  in  the  hands 

the  State  used  for  quarantine  purposes  in  of  S.,   the  defendant's  testator,  by  the 

the  harbor  of  New  York,  it  appeared  that  plaintiff  for  investment,  the  only  evidence 

the  claimant   brought   suit   against   the  presented  was  a  letter  from  S.  to  the  plain- 
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that  whenever  the  contract  of  the  defendant  is  not  absolute  in  the  first 
instance,  because  of  something  to  be  done  by  the  plaintiff  or  some  third 
person  as  a  condition  precedent,  the  cause  of  action  does  not  arise 
until  the  condition  has  been  accomplished  or  the  precedent  act  per- 
formed.^   In  such  oases  the  cause  of  action  does  not  commence  fjom 

tiff,  which  after  acknowledging  the  receipt  moneys  received  from  the  sale  of  lots,  such 

of  the  money  and  that  it  was  drawing  moneys  did  not  in  any  sense  belong  to  the 

interest  at  seven  per  cent,  continued  as  holders  of  the  certificates,  bat  belonged  to 

follows  :  "  If  I  can  find  an  opportunity  of  it,  and  when  it  failed  to  apply  the  proceeds 

purchasing  a  mortgage  »  •  »  where  I  can,  as  stipulated,  it  became  liable  to  an  action 

without  risk,  secure  a  greater  profit,  I  at  law  for  breach  of  its  contract  obliga- 

shall  do  so,  unless  yon  wish  to  make  any  tions,  and  such  an  action  was  barred  by 

other  use  of  the  money;  should  you  desire  the  statiites  after  six  yeare.     If,  from  facts 

to  use  it,  please  let  me  know."    It  was  peculiar  to  the  case,  an  equitable  action 

held  that  the  relation  of  the  plaintiff  to  could  have  been  commenced,  it  would  have 

the  decadent  was  that  of  a  creditor  upon  a  been  necessary  to  commence  it  within  ten 

simple  contract,  not  that  of  a  beneficiary  years  from  the  time  the  cause  of  action 

under  a  trust,  that  the  amount  was  paya*  accrued. 

ble  at  once  and  the  statute  of  limitations  ^^  Savage  v,  Aldren,  2  Stark.  232  ;  Fen- 
then  began  to  run,  and  after  the  lapse  of  ton  v.  Emblers,  1  W.  Bl.  358.  In  Cape 
six  yeare  was  a  bar  to  the  action.  Fear,  Ac.  Co.  v.  Wilcox,  7  Jones  (N.  C.) 
In  Thacher  v.  Hope  Cemetery  Ass*n,  L.  481,  a  statute  incorporating  a  company 
126  N.  Y.  607,  the  defendant,  a  cemetery  gave  the  company  a  remedy  for  the  recov- 
association,  borrowed  moneys  of  various  ery  of  subscriptions  by  a  sale  of  the  stock 
pereons,  issuing  to  them  certificates,  by  any  time  within  three  yeare  after  assess- 
which,  after  certifying  that  the  persons  ment,  and  then  by  a  suit  for  the  balance 
named  each  had«  at  the  date  thereof^  due.  The  court  held  that  a  right  of  action 
loaned  to  it  the  sums  stated,  it  agreed  that  did  not  accrue  until  after  a  sale  of  the 
one-half  of  the  proceeds  of  sales  of  lots  stock,  and  that  then  the  company  had 
in  its  cemetery  should  be  applied  to  the  three  yeare  to  commence  its  action  in.  See 
payment  of  the  sum  loaned  and  interest,  also  Cape  Fear,  &c  Co.  v.  Casten,  63 
With  the  moneys  so  borrowed  it  purchased  N.  C.  264.  So  where  a  person  promises  to 
land,  laid  it  out  into  lots,  and  improved  pay  any  balance  that  may  be  due  from 
it  as  a  cemetery.  In  an  action  upon  him,  the  statute  begins  to  run  from  the 
one  of  the  certificates  it  appeared  and  date  of  the  promiBe,  and  that,  too,  although 
was  found  that  the  defendant  received  the  statute  had  nearly  run  upon  the  claim, 
from  the  sales  of  lots,  a  sufficient  sum#  In  such  a  case  the  running  of  the  statute 
applicable  by  the  terms  of  the  certificate  arrests  the  operation  of  the  statute,  and  it 
to  its  payment,  more  than  ten  yeare  before  takes  a  fresh  start  from  that  time.  Lance 
the  commencement  of  the  action.  It  was  v.  Parker,  1  Mill  (S.  C.)  Const.  168. 
held  that  the  action  was  barred  by  the  Where  the  payee  of  a  note  receives  from 
statute  of  limitations,  and  this,  although  the  maker  negotiable  securities  as  col- 
the  court  found  that  neither  S.,  the  plain-  lateral,  as  a  note  and  mortgage,  payment 
tiffs  testator,  to  whom  the  certificate  was  of  the  debt  secured  by  the  mortgage  by 
issued,  nor  the  plaintiff  hatl  knowledge  the  peraon  against  whom  the  mortgage 
more  than  six  yeare  before  the  action  was  existe,  to  the  person  so  holding  the  note, 
commenced  of  the  facts  as  to  the  receipt  if  it  exceeds  the  debt  for  which  it  was 
of  money  applicable  to  the  payment  of  the  pledged,  operates  as  an  extinguishment  of 
loan  ;  that  by  the  terms  of  the  certificates  the  debt  for  which  it  was  pledged  as  col- 
the  defendant  did  not  become  a  trustee  for  lateral,  and  the  pledgee  holds  the  balance 
the  holdera,  and  no  trust  was  created  of  as  trustee  for  the  pledgor,  and  the  statute 
any  kind ;  but  assuming  they  did  not  ere-  does  not  begin  to  run  in  favor  of  the 
ate  a  general  obligation  to  pay  the  sums  pledgee  until  demand  has  been  made 
borrowed,  as  to  which  ^tMsre,  but  only  ere-  therefor  by  the  pledgor.  Ponce  ».  Mc- 
ftted  an  obligation  to  pay  the  loan  out  of  Elvy,  47  Cal.  164.     In  Handy  v.  Draper, 
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tbe  date  of  the  contract,  but  from  the  accomplishment  of  the  condition.^ 
Thus,  if  a  debt  is  contracted,  to  be  paid  from  the  proceeds  of  certain 
property  when  sold,  or  when  certain  obligations  have  been  collected, 
the  right  of  action  does  not  accrue  until  such  propert}'  is  sold  or 
obligations  are  collected,  as  the  case  may  be ;  so  if  A.  agrees  with 

89  N.  7.  334,  reyezsing  23   Huo,  256,  follows :  '<  This  is  to  show  that  half  the 

a  creditor  of  a  corpontion  orgaoized  on-  hire  of  R.  hired  to  B.  is  J.'s,"  —  it  was 

der  the  general  manafactaring  act  cannot  held  that  no  right  of  action  accraed  until  a 

maintain  an  action  against  a  stockholder  demand  had  been  made,  and  consequently 

to  enforce  the  liability  to  creditors,  im-  that  the  statute  ran  only  from  the  date 

posed  by  said  act  until  he  has  obtained  a  of  demand.  Jones «.  Woods,  70  N.  C.  447. 

judgment  upon  his  claim  against  the  cor-  ^  Sanders  v.  Coward,  15  M.  &  W.  56. 

poration,  and  an  execution  has  been  issued  In  Turkey  o.  Hawkins,  4  C.  6.  664,  the 

thereon  and   returned  unsatisfied.      The  plaintiff's  declaration  was  framed  upon  a 

statute  of  limitations,  therefore,  does  not  bond  not  setting  forth  any  condition.    The 

begin  to  run  in  favor  of  a  stockholder  defendant  set  up  the  statute  of  limitations, 

until  after  the  return  of  the  execution  and  upon  issue  joined  it  appeared  that  the 

against  the  corporation.  In  Brown  v.  Tyler,  bond  was  executed  more  than  twenty  years 

8  Gray  (Mass.),  135,  the  plaintiff'  held  a  before  action  brought,  but  that  it  was  a 

mortgage  upon  lauds  of  the  defendant  to  post  chit  bond  for  the  payment  of  a  sum  of 

secure  a  debt  due  from  the  defendant  to  money  after  the  death  of  a  person  named, 

him,  and  at  the  defendant's  request  as-  who,  it  was  proved,  had  died  within  twenty 

signed  it  to  a  bank  to  secure  a  loan  pro-  years  from  the  bringing  of  the  action ;  and 

cured  from  it  by  the  defendant.    The  debt  it  was  held  that,  as  the  cause  of  action  did 

to  the  bank  was  not  paid,  and  it  foreclosed  not  accrue  until  the  death  of  the  person 

the  mortgage  and  sold  the  lands  two  years  named,  the  action  was  not  barred.     Blair 

afterwards,  and  applied  the  proceeds  on  the  o.  Ormond,  20  L.  J.  Q.  B.  452  ;  Amott  tr. 

defendant's  debt.      The  plaintiff  brought  Holden,  22  id.  19. 

au  action  against  the  defendant  for  money  Lee  v.  Horton,  104  N.  Y.  533. 

paid  to  his  use,  and  tbe  defendant  set  up  H.,  the  defendant's  intestate,  executed 

the  statute  of  limitations.     The  court  held  to  the  executors  of  S.  two  written  instru- 

that  the  statute  began  to  run  from  the  sale  ments,  by  each  of  which  he  promised  to 

of  the  land  and  the  conversion  of  the  mort-  pay  to  them  as  such  executors  at  his  death, 

gage  debt  into  money,  and  not  from  the  if  he  died  without  heirs,  a  sum  specified, 

time  of  foreclosure,  and  consequently  that  which  the  instrument  described  as  a  fund 

the  debt  was  not  barred.    This  principle  held  by  the  executors  in  trust,  in  which 

is  well  illustrated  in  a  case  where  the  H.  had  a  life  interest,  with  remainder  over 

holder  of  a  note  delivered  it  to  his  creditor  to  his  heirs.     H.  died  leaving  an  heir.    In 

as  collateral  security  for  a  mutual  account  an  action  to  recover  the  sum  specified,  held 

current,  with  leave  to  apply  thereto  any  that,  as  the  condition  of  the  instrument,  if 

sum  collected  on  the  note.     When  a  divi-  carried  out,  would  cause  the  fund  to  fall 

dend  from  the  estate  of  the  maker,  in  in-  into  the  estate  of  H.,  subject  to  adminis- 

solveDcy,  became  due,  the  creditor  collected  tration,  it  would  result  in  an  unlawful  dis- 

it,  as  agent  of  tbe  debtor,  and  applied  it  position  of  the  money,  and  so  it  was  illegal 

on  tbe  account.     It  was  held  that  the  stat-  and  void  ;  that  the  money  was  repayable 

ute  did  not  begin  to  run  on  the  account  at  the  death  of  H.,  irrespective  of  the 

until  the  date  of  such  last  item.     Whipple  question  whether  he  left  heirs  or  not ;  and 

r.  Blackington,  97  Mass.  476.     Where  a  that  the  plaintiff  was  entitled  to  recover, 

person  deposits  money  with  another,  to  be  And  that  the  cause  of  action  did  not  accrue 

retained  by  him  until  demanded,  a  con-  until  after  the  death  of  H.,  the  statute  of 

tinning  trust  is  thereby  created,  which  is  limitations  did  not  begin  to  run  until  then, 

not  ended  until  the  money  has  been  de-  and,  as  the  action  was  brought  within  the 

manded  by  the  depositor.    Schroeder  v.  time  limited  after  such  death,  it  was  not 

Johns,  27  Cal.  274.      Upon  a  writing  as  barred. 
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B.^  that  if  he  will  p&y  a  certain  demand  which  A.  is  bound  to  pay,  he  will 
pay  him,  a  right  of  action  does  not  accrue  until  B.  has  paid  the 
demand.'  So  where  a  pei*son  agrees  to  pay  for  property  purchased 
after  the  decease  of  a  certain  pei*son,  a  right  of  action  does  not  accrue 
until  after  such  person's  decease ;  *  and  generall}',  when  the  payment 
of  a  claim  or  the  liabilit}*  of  a  party  is  made  dependent  upon  the  per- 
formance of  an}^  condition  precedent  or  the  happening  of  any  contin- 
gency, a  right  of  action  does  not  accrue,  or  the  statute  begin  to  run, 
until  the  performance  of  such  condition  or  the  happening  of  such 
contingency.* 

Where  A.  agreed  to  pay  B.  a  certain  sum  in  case  he  succeeded  in  a 
certain  action,  it  was  held  that  the  statute  did  not  begin  to  run  until 
the  successful  termination  of  the  action,  although  A.  died  before  the 
suit  was  terminated  and  an  administrator  had  been  appointed.^  So 
where  a  reward  is  offered  for  the  arrest  and  conviction  of  a  criminal,  or 
for  evidence  that  will  lead  to  his  conviction,  the  statute  does  not  begin 
to  run  until  a  conviction  is  had.^  In  a  Massachusetts  case,^  the  de- 
fendant, on  March  25, 1835,  acknowledged  in  writing  the  receipt  by  him 
of  certain  property  from  the  plaintiffs,  who  were  assignees  for  the  benefit 
of  creditors  of  an  insolvent  debtor,  and  promised  to  pay  for  the  property 
on  demand ;  it  being  stipulated,  however,  that  demand  should  not  be 
made  until  the  assignees  had  made  up  their  account  previous  to  declar- 
ing a  second  dividend  under  the  assignment.  The  defendant,  in  1836, 
brought  a  bill  in  equity  against  the  plaintiffs  as  assignees  of  such  debtor, 
which  was  pending  until  some  time  in  March,  1847,  and  during  its  pen- 
dency prevented  the  plaintiffs  from  preparing  the  account  for  a  second 
dividend.     The  plaintiffs  made  a  demand,  and  at  the  same  time  pre- 

^  Scott   V.    Osborne,  2   Munf.    (Va.)  were  not  abrogated  by  the  provisions  in 

413.  the  appropriation  bills  of  1874  and  1875 

*  Moore  v.  Caldwell,  8  Rich.  (S.  C.)  in  reference  to  that  institution;  and  that 
£q*  22.  where  a  claim  against  the  State  for  dam- 

*  Thompsons.  Gonlon,  3 Strobh.  (S.  C.)  ages  for  breach  of  contract  for  furnishing 
lO^-  building   materials    was    presented  more 

*  In  Morgan  v.  Plumb,  9  Wend.  (N.  Y.)  than  six  years  after  the  passage  of  the  act 
287,  a  note  was  made  payable  when  a  cer-  of  1876,  but  within  six  yeare  after  breach 
tain  mortgage  held  by  the  maker  should  of  the  contracts  on  the  part  of  the  officials 
be  collected.  It  was  held  that  while  the  having  charge  of  the  work,  that  the  claim 
payment  of  the  note  was  contingent,  yet,  was  not  barred  by  the  statute  of  limita- 
when  the  mortgage  entered  into  possession  tious. 

under  fon^closure  proceedings,  the  mort-  *  Burton  v.  Lockert,  9  Ark.  411.     In 

gage  must  be  treated  as  collected,  and  con-  Bowles  r.  Elmore,  7  Gratt.  (Va.)  385,  it 

sequcntly  the  note  became  due  from  that  was  agreed  between  the  maker  and  holder 

time.     Van  Hook  p.   Whittock,  3  Paige  of  a  note  that  the  maker  should  keep  it 

(N.  Y.)  Ch.  409.  untU  his  liabUity,  as  bail  for  the  holder 

In  McMaster  v.  State  of  New  York,  103  was  determined  ;  and  it  was  held  that  the 

N.  Y.   547,   it  was  held  that  contracts  statute  did  not  begin   to  run  until  the 

made  under  and  in  pursuance  of  the  act  maker's  liability,  as  bail,  had  ceased, 

of   1870,   organizing   "  the  Buffalo  State  «  Ryer  v,  Stockwell,  14  Cal.  134. 

Asylum,   for  the  insane  "  for  furnishing  »  Emmons  v,  Hayward,  6  Gush.  (Mass.) 

materials  for  the  construction  of  buildings,  501. 
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sented  their  acoomit  May  23,  1848.  In  an  action  upon  the  agreement 
the  defendant  set  up  the  statute  of  limitations,  and  claimed  that  the  de- 
mand was  not  made  upon  him  within  a  reasonable  time ;  but  the  court 
held  that,  as  the  defendant  controlled  the  happening  event  upon  which 
the  right  to  make  a  demand  depended,  and  by  his  own  act  had  post- 
poned it,  he  was  estopped  from  claiming  that  the  demand  was  unrea- 
sonably delayed,  and  that  the  statute  did  not  begin  to  run  until  the 
demand  was  made.^ 

Where  a  person  consented  to  pay  the  expenses  of  a  suit,  in  consid- 
eration of  the  promise  of  another  person  to  pa}-  a  part  of  them  ^'  when 
ascertained/'  it  was  held  that  the  statute  did  not  begin  to  run  until  the 
promisee  had  actual!}*  paid  the  expenses.'  So  where  an  attorney  agreed 
to  prosecute  a  claim,  collect  it,  and  take  his  pay  out  of  the  amount  col- 
lected, it  was  held  that  the  statute  did  not  begin  to  run  until  the  claim 
was  collected.*  But,  in  order  to  postpone  the  running  of  the  statute 
upon  a  claim  payable  upon  a  contingency,  the  contingency  must  be  such 
as  postpones  or  suspends  the  right  of  action,  or  the  statute  will  run  from 
the  date  of  the  contract^  The  same  rule  prevails  where  the  law  raises 
or  implies  a  condition,  as  in  the  case  of  money  deposited  in  a  bank ;  * 
and  in  such  cases  the  statute  does  not  begin  to  run  until  the  implied 
condition  has  been  performed. 

Sec.  120.  Contracta  for  Services.  — Under  an  ordinary  contract  for 
services  for  a  stated  period,  whether  long  or  short,  no  time  for  payment 
being  agreed  upon,  the  right  of  action  accrues  immediately  upon  the 
completion  of  the  term  of  service.^    But  if  services  are  rendered  for 

1  In  Pennsylvania,  it  is  held  that,  where  Where  a  note  is  given,  payable  in  **  stone- 

a  demand  is  necessary  to  complete  a  right  work,"  the  note  is  not  due  until  the  work 

of  action,  it  must  be  made  within  six  years  is  called  for.     Lincoln  i;.  Purcell,  2  Head 

from  the  date  of  the  contract.     Morrison  (Tenn.),  143. 

V.  MuUin,  84  Feun.  St  12.     But  we  do  not  ^  Motley    v.    Montgomery,    2    Bailey 

apprehend  that  even  this  rule  militates  (S.  C),  544.     Upon  a  loan  of  money  to 

against  the  doctrine  of  the  Massachusetts  be  repaid  on  demand,   the  statute  runs 

case,  because  in  that  case  a  demand  could  from  the  date  of  the  loan.     Cook  v.  Cook, 

not  be  made  until  the  event  transpired  19  Tex.  434. 

upon  which  the  right    to  make  it    de-  •  Payne  v.  Gardner,  29  N.  Y.  146. 

})ended.     Nor,  indeed,  can  the  doctrine  of  ^  Bill  v.  Lake,  Hetl.  138 ;  Wood*s  Mas- 

the   Pennsylvania  case  be  applied  where  ter  and  Servant,  §  83  ;  Little  c  Smiley,  9 

the    demand    in  express  terms    is  post-  Ind.   116 ;   Zeigler  v.  Hunt,    1   McCord 

ponod  for  more  than  the  statutory  period,  (S.  C. ),  677  j  Rankin  v:  Woodworth,  8 

as,  to  a  note  payable  "  ten  years  after  de-  Penn.  St  48 ;  Van  Horn  v.  Scott,  28  id. 

mand,  demand  not  to  be  made  for  ten  816. 

years,"  because  the  express  terms  of  the  In  Brundage  v.  Village  of  Port  Chester, 

contract  must  control.  102  N.  Y.  494,  the  plaintiff  made  a  de- 

>  Darwin  v.  Smith,  35  Vt.  69.  See  mand  upon  the  defendant's  treasurer  for 
also  Perkins  r.  Littlefield,  5  Allen  (Mass.),  the  payment  of  an  indebtedness  due  from 
370,  where  a  judgment  was  confessed  for  a  the  defendant  to  him  for  work  and  labor, 
sum  to  be  assessed  by  the  clerk,  it  was  This  the  treasurer  refused  unless  the  plain- 
held  that  the  statute  did  not  begin  to  run  tiff  would  consent  to  deduct  from  the  sum 
until  the  sum  was  so  ascertained.  Wills  v.  due  him  the  amount  of  an  illegal  assess- 
Gibson,  7  Penn.  St  154.  ment  upon  his  property,  which  assessment 

*  Morgan  v.  Brown,  12  La.  An.  157.  had  been  set  aside.     The  plaintiff  con* 
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several  years  under  a  general  agreement,  and  no  term  of  service  is 
agreed  upon,  it  will  be  treated  as  a  hiring  from  j'car  to  j^ear,  and  the 
wages  will  become  due  and  the  statute  begin  to  run  as  to  each  year's 
service  at  the  end  of  each  3'ear4^  If  a  person  is  emploj'ed  b}*  the  day, 
week,  or  month,  and  is  to  be  paid  therefor  at  the  end  of  each  da}*,  week, 
or  month,  a  right  of  action  accrues,  and  consequently  the  statute  begins 
to  run  at  the  end  of  each  day,  week,  or  month,  as  the  case  may  be, 
and  will  bar  that  part  of  the  wages  which  accrued  more  than  six  years 
before  the  action  was  brought,  although  the  service  continued  for  sev- 
eral years. ^  If  under  a  contract  to  build  a  house,  vessel,  or  in  fact  to 
do  any  species  of  work,  extra  services  are  rendered  or  extra  expense 
is  incurred  for  which  the  party  is  entitled  to  have  extra  compensation, 
and  no  time  of  payment  for  such  extra  work,  &c.,  is  agreed  upon,  the 
statute  commences  to  run  against  the  claim  for  such  extra  work,  &c., 
from  the  time  when  the  work  is  completed.*  If  services  are  rendered 
on  a  promise  that  certain  property,  or  a  certain  amount  of  property, 
shall  be  devised  to  the  person  rendering  them,  by  the  will  of  the  person 
for  whom  they  are  rendered,  a  right  of  action  for  such  services  does  not 
accrue  until  after  the  death  of  the  promisor;^  and  it  has  been  held 

sented  to  accept  such  balance,  which  was  mencement  of  the  action.    The  court  held 

paid  to  him.     In  an  action  brought  more  that  an  action  might  be  maintained  for 

than  six  years  thereafter,  in  form  to  re-  the  full  amount,  notwithstanding  the  stat- 

cover  back  the  amount  so  deducted,  as  for  ute  of  limitations,  if  the  whole  work  was 

money  had  and  receired   by  the  plaintiff  done  under  an  entire  contract, 
for  the  defendant,  held,  that  tho  plaintifiTs         In  re  Gardner,  103  N.  Y.  533,  it  was 

only  cause  of  action  was  for  the  balance  of  held  that  where  one  person  enters  into 

the  original  indebtedness,  which  was  not  the  employment  of  another  without  any 

discharged  by  the  action  of  the  treasurer,  express  agreement  as  to  the  time  of  service 

but  was  barred  by  the  statute  of  limita-  or  measure  of  compensation,  in  the  absence 

tions.  of  any  proof  of  usage,  it  is  to  be  consid* 

^  Davis  V.  Gorton,  16  N.  Y.  255.     In  ered  as  a  general  hiring ;  but  no  agreement 

this  case  the  plaintiff  rendered  services  for  can  be  implied  that  compensation  shall  be 

the  defendant  for  thirteen  years,  in  the  postponed  until  the  termination  of   the 

management  of  a  farm,  under  a  general  employment ;  and  where  the  employment 

agreement  in  which  the  price,  but  not  the  has  continued  for  a  long  period  of  time, 

term  of  service,  was  fixed.     The  court  held  and  there  are  no  mutual  accounts  between 

that  the  hiring  was  to  be  treated  as  a  gen-  the  parties,  the  statute  of  limitations  is  a 

eral  hiring  from  year  to  year,  compensation  bar  to  a  claim  for  more  than  six  years  of 

becoming  due  at  the  end  of  each  year,  and  services  in  such   employment,   unless  it 

that  a  recovery  could  only  be  had  for  wages  appear  that  payments  have  been  made  to 

that  had  accrued  within  six  years  from  the  apply  thereon  within  the  six  years,   in 

commencement  of  the  action.    But  if  con«  which  case  a  recovery  is  proper  for  a  period 

tinuous  services  are  rendered  under  an  en-  beginning  six  years  prior  to  the  first  of 

tire  contract,  as  for  two,  five,  or  any  number  said  payments. 

of  years,  and  no  time  for  payment  is  fixed,  ^  Butler  v.  Eirby,  52  Wis.  62  :  Davis 
the  statute  does  not  begin  to  run  until  the  v.  Gorton,  16  N.  Y.  235  ;  Tunier  v.  Mar- 
termination  of  the  relation  between  the  par-  tin,  4  Robt  (N.  Y.  Superior  Ct. )  661  ; 
ties.  Schack  v.  Garrett,  69  Penn.  St.  144.  Mims  o.  Sturtevant,  18  Ala.  859  ;  Phillips 
In  Hall  V.  Wood,  9  Gray  (Mass.),  60,  in  an  v,  Bradley,  11  Jur.  264. 
action  for  work  and  labor,  the  bill  of  par-  *  Peck  v.  New  York  Steamship  Co.,  5 
ticulars  contained  some  items  which  bore  Bosw.  (N.  Y.  Su()erior  Ct.)  226. 
date  more  than  six  years  before  the  com-         *  Bash  v.  Bash,  9  Penn.  St.  260  ;  Price 
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that  even  though  the  services  contracted  for  are  not  completed,  because 
the  person  is  prevented  by  the  promisor,  the  rule  is  the  same,  and  the 
right  of  action  does  not  accrue  or  the  statute  begin  to  run  until  the  death 
of  the  promisor ;  but  if  the  agreement  as  to  the  devise  is  not  performed, 
a  recovery  may  then  be  had  from  the  estate  of  the  deceased  for  the 
value  of  the  services  rendered.^  But  this  is  hardly  believed  to  be  the 
true  rule,  especially  where  the  person  emplojed  under  such  a  contract 
is  wrongfully  discharged  from  the  service ;  and,  in  a  late  case  in  New 
York,  it  has  been  held  that  under  such  circumstances  the  servant's 
right  of  action  upon  quantum  meruit  accrues  immediate!}'  upon  the  dis- 
charge, and  is  barred  in  six  years  from  that  date,  and  this  would  seem 
to  us  to  be  the  true  doctrine.^  But  if  the  contract  is  entire,  and  the 
employer  has  not  in  fact  discharged  the  servant,  but  simply  neglects  to 
employ  him,  the  remed}''  does  not  become  complete  until  the  contract  ls 
ended  by  the  death  of  the  employer. 

Where  a  person  who  contracts  to  render  services  under  an  entire  con- 
tract dies  before  the  contract  is  completed,  by  the  death  of  the  servant 
the  contract  is  ended  ;  but  a  right  of- action  does  not  accrue  so  as  to  bar 
an  action  for  the  wages,  until  an  administrator  is  appointed  upon  his 
estate.'  But  where  a  person  emplo3'ed  under  an  entire  contract  is  dis- 
charged before  its  completion,  his  right  of  action  for  wages  already 
earned  accrues  at  once ;  ^  but  his  claim  for  damages  does  not  accrue  so 
as  to  become  complete,  and  consequentlj^  so  that  the  statute  will  run 
against  it,  until  the  term  for  which  he  was  originally  employed  was 
ended ;  for  while  he  may  bring  an  action  at  once  for  such  damages  as 
he  has  sustained,  yet  he  thereby  waives  all  future  damages,  and  he  has 
a  right  to  wait  until  the  period  is  ended,  and  sue  for  the  damages  he 
has  actually  sustained  from  the  breach  of  the  contract.^  Where  a  con- 
tract to  do  a  certain  thing  necessaril}'  contemplates  a  reasonable  time 
in  which  to  do  it,  the  statute  does  not  begin  to  run  until  a  reasonable 
time  has  elapsed ;  and  as  to  what  is  a  reasonable  time  is  a  question  of 
fact  for  the  jury.^  Where  there  is  a  contract  for  continuous  service,  and 
no  time  of  payment  is  specified,  the  wages  do  not  become  due  so  that 
an  action  can  be  brought  therefor  until  the  service  is  ended,  and  the 
statute  only  begins  to  run  from  that  time.^ 

Sec.  121.    Rule  as  to  Services  of  Attorneys.  —  This  rule,  as  to  entire 

V.  Price,  Chevea  (S,  C.)  Eq.  167  ;  Jilson  v.  T  Jones  v.  Lewis,  11  Tex.  859 ;  Hall  ©, 

Gilbert,  26  Wis.  687  ;  Titman  v,  Titman,  Wood,  9  Gray  (Mass.),  90.     In  Littler  v, 

64  Penn.  St  486  ;  Riddle  v.  Backus,  88  Smiley,  9  Ind.  116,  it  was  held  that  there 

Iowa,  81.  was  no  error  in  the  following  instructions  : 

1  Qaackenbush  V.  Ehle,  5  Barb.  (N.  Y.)  '*If  the  plaintiff  performed  labor  for  the 
469.  plaintiff's  intestate,  under  an  agreement 

2  Bonesteel  ».  Van  Etten,  20  Hun  (N.  to  be  paid  therefor,  without  specifying  at 
Y.),  468.  what  time  such  payment  should  be  made, 

*  Caniey  v.  Havens,  23  Kan.  82.  or  how  long  such  labor  should  be  per- 

^  Bonesteel  v.  Van  Etten,  arUe.  formed,  then  the  statute  of   limitations 

^  See  Wood's  Master  and  Servant,  sec.  would  not  commence  running  until  such 

125,  p.  237,  and  authorities  cited.  labor  was  ended."    Schooner  v,  Vachon, 

0  Evans  v.  Hardeman,  15  Tez.  480.  121  Ind.  3. 
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contracts  for  services,  is  well  illustrated  in  the  case  of  attorneys.  It  is 
held  that  the  statute  does  not  run  against  an  attorney's  claim  for  pro- 
fessional services  so  long  as  anj'thing  remains  to  be  done  bj'  him  before 
final  judgment  in  a  case  that  he  has  in  hand  for  his  client,  or  so  long 
as  the  relation  of  attorney  and  client  exists  in  a  case.^  In  Pennsj'l- 
vania,  it  has  been  held  that,  where  an  attorney  is  employed  to  collect  a 
debt,  the  statute  does  not  run  against  his  claim  for  services  so  long 
as  the  debt  remains  unpaid.^  In  New  York,  it  is  held  that  the  statute 
begins  to  run  upon  his  claim  for  services  and  disbursements  whenever 
his  services  are  so  brought  to  an  end  that  he  can  maintain  an  action  for 
them.^  This  point  is  held  to  be  reached  under  a  general  emplo^noaent 
when  the  suit  is  terminated  by  the  entry  of  a  final  judgment ;  ^  and  this 
is  so  although  there  may  be  other  charges  incidental  to  the  matter,  in- 

1  "Walker  v.  Goodrich,  16  111.  841;  «  Adams  v.  Fort  Plain  Bank,  86  N.  Y, 
Elliot  V.  Lawton,  7  Allen  (Mass.),  274;  255;  Mygattr.  Wilcox,  46  id.  306. 
Fenno  v,  English,  22  Ark.  170;  Bathgate  ^  Elliot  v.  Lawton,  7  Allen  (Mass.), 
V.  Haskin,  59  N.  Y  538;  Davis  v.  Smith,  274  ;  Walker  v.  Goodrich,  16  111.  841 ; 
48  Vt  62.  In  Koble  v.  Bellows,  68  Vt  Fenno  v.  English,  22  Ark.  170.  In  My- 
185,  D.,  an  attorney,  was  indebted  to  B.  gatt  v.  Wilcox,  ILans.  (N.Y.)65,  affirmed. 
The  two  entered  into  a  contract,  by  which  45  N.  Y.  806,  the  plaintiif,  an  attorney, 
I),  was  to  do  B.'s  law  business  at  one-half  rendered  services  and  made  disbursements 
the  usual  price,  and  B.  was  to  let  D.  have  for  the  defendants  upon  an  accounting  be« 
all  his  business  in  one  county,  except  what  fore  the  Surrogate  of  Chenango  County,  and 
he  should  do  himself.  Soon  after  the  exe-  upon  the  appeal  from  the  Surrogate.  The 
cution  of  the  contract  D.  formed  a  law  part-  plaintiff  was  employed  in  1852.  In  1865 
nership  with  N.;  but  this  contract  was  not  a  decree  was  made  in  which  a  certain  sum 
made  known  to  him.  B.  broke  his  part  was  allowed  the  defendants.  In  1858  this 
of  the  contract  by  giving  the  greater  part  decree  was  reversed  by  the  Supreme  Court, 
of  his  law  business  to  another  attorney,  and  the  whole  case  was  ordered  to  be  re« 
and  only  the  smaller  part  to  D.  &  N.  heard  by  the  Surrogate.  The  case  remained 
D.  &  N.  charged  their  usual  fees  on  their  in  this  condition  until  1866,  when  the  par- 
company  book  for  what  they  did  for  B.  A  ties  settled  all  differences  between  them.  In 
part  of  the  account  accrued  more  than  six  1867  this  action  was  brought,  and  the  court 
years  before  the  commencement  of  this  held  that  the  claim  was  not  barred  by  the 
suit,  but  was  for  services  rendered  in  suits  statute.  **  That  the  plaintiff  was  retained 
terminated  within  the  six  years.  It  was  in  this  case,"  said  Boardman,  J.,  ''and 
held  that  the  plaintiff^  as  surviving  part-  aojted  before  the  Surrogate  and  on  appeal, 
ner,  is  entitled  to  recover;  that  the  defend-  must  be  conceded.  It  is  equally  true  that 
aut  should  have  performed  his  part  of  the  such  business  as  he  was  engaged  in  before 
contract  before  he  was  entitled  to  an  ap-  such  Surrogate  and  on  said  appeal  was  not 
plication  upon  his  debt,  or  a  reduction  of  disposed  of  until  1866,  when  the  same  was 
the  account;  that  the  employment  of  D.  finally  settled  by  the  action  of  the  parties, 
was  a  condition  precedent  to  be  performed  Upon  the  conceded  facts,  I  think  the  law 
by  the  defendant ;  that  an  attorney's  em-  would  declare  the  plaintiff's  retainer  gen- 
ployment  in  a  suit  is  continuous ;  and  that  end  in  the  matter,  and  continuing  until 
the  statute  of  limitations  does  not  begin  the  final  settlement  in  1866.  ,  Under  such 
to  run  on  his  account  until  the  case  is  circumstances  the  statute  would  not  run 
ended,  or  he  is  otherwise  discharged,  until  1866,  and  the  plaintiff's  action  is  well 
Langdon  v.  Castleton,  48  Vt.  62.  brought."    Whitehead  v.  Lord,  7  Exch. 

3  Foster  V.  Jack,  4  Watts  (Penn.),  234.  691;    Hall  v.    Wood,    9    Gray  (Mass.)* 

But  see  Lichty  v.  Hugus,  66  Penn.  St.  60. 
484;  Hale  v.  Ard,  48  id.  22. 
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curred  afterwards.^  In  the  case  last  cited  the  plaintiff,  a  proctor,  sued 
the  defendant  for  the  amount  of  his  bill,  which  was  chiefly  for  work 
done  in  prosecuting  an  appeal  to  judgment.  After  the  judgment,  a 
communication  had  been  made  by  the  adverse  pai*ty*  to  the  plaintiff  as 
proctor,  and  attended  to  by  him,  respecting  the  costs,  and  an  item  in 
respect  of  this  transaction  was  added  to  the  plaintiff's  bill.  No  pre- 
vious part  of  the  demand  had  accrued  within  six  years.  It  was  held 
that  the  latter  item  did  not  take  the  rest  out  of  the  statute  of  limita- 
tions. "When,"  said  Lord  Tektebdek,  C.  J.,  "the  suit  was  termi- 
nated by  a  sentence,  there  is  no  doubt  that  the  proctor  had  a  right  to 
call  for  the  amount  of  his  bill.  His  duty  was  then  concluded,  unless 
something  should  occur  to  require  his  further  interference.  A  letter  is, 
indeed,  sent  to  him  in  October  (the  judgment  was  given  in  July)  on 
the  subject  of  the  costs,  and  a  further  chaise  arises  for  the  perusal  and 
consequent  attendance ;  but  this  was  mere  accident," 

It  must  be  understood,  however,  that  this  rule  relates  to  an  attorney's 
bills  under  a  general  retainer,  so  that  his  services  are  continuous,  and 
has  no  application  where  he  is  specially  employed,  as  to  make  a  brief, 
or  argue  a  cause,  or  file  a  motion,  or  perform  any  other  special  service 
that  does  not  involve  or  contemplate  an}*  further  connection  with  the 
case.  In  the  latter  instance  his  right  of  action  is  complete  as  soon  as 
the  service  is  performed.  The  law  fixes  an  attorne3''s  responsibility  to 
act  for  his  client  until  the  business  is  disposed  of.  But  the  rule  is  sub- 
ject to  the  exception  that  his  relation  with  the  cause  may  be  terminated 
by  notice  given  by  him  to  his  client  that  he  shall  cease  to  act  further  in 
that  capacity^,  or  by  a  notice  to  him  fh)m  his  client  that  his  services  are 
no  longer  required,  in  which  case  his  right  of  action  accrues  from  the 
time  his  connection  with  the  case  ceases ;  *  so  also  by  the  death  of  his 
client.'  Another  matter  must  be  remembered,  and  that  is,  that  where 
there  is  no  special  agreement  in  relation  thereto,  if  an  attorney  is  em- 
plo3*ed  in  several  causes,  his  right  of  action  accrues  with  the  entry  of 
final  judgment  in  each  of  them,  and  the  statute  begins  to  run  from  that 
time,  and  is  not  suspended  by  the  circumstance  that  other  actions  for 
the  same  client  in  which  he  is  employed  are  still  pending ;  ^  and  this  is 
also  the  case  as  to  special  services  rendered  by  him  not  connected  with 


1  Rothery  v.  Mannings,  1  B.  &  Ad.  15. 

«  BoARDMAN,  J.,  in  Mygatt  v.  Wilcox, 
1  Lans.  (N.  Y.)  68 ;  Phelpe  v,  Patterson, 
25  Ark.  186. 

<  Harris  v.  Osbom,  2  C.  &  M.  629 ; 
Whitehead  v.  Lord,  7  Exch.  691;  Martin- 
dale  V,  Faulkner,  2  C.  B.  706.  In  Harris 
V.  Osbom,  2  C.  &  M.  629,  Lyndhukst, 
C.  B.,  in  passing  npon  this  question,  said: 
'*!  consider  that  when  an  attorney  is  re* 
tained  to  prosecute  or  defend  a  cause,  he 
enters  into  a  special  contract  to  carry  it 


on  to  its  termination.  I  do  not  mean  to 
say  that  under  no  circumstances  can  he 
put  an  end  to  this  contract;  but  it  cannot 
be  put  an  end  to  without  notice."  This 
rule  was  recognized  in  Nicholls  v,  Wilson^ 
11  M.  &  W.  106,  and  still  later  in  Phillips 
V.  Broadley,  9  Q.  B.  746,  although  in  the 
latter  case  it  was  held  to  apply  only  to 
services  and  chains  in  the  particular  suit, 
aod  not  to  affect  general  charges. 

«  Adams  v.  Fort  Plain  Bank,  86  K.  Y. 
266. 


§  122.]  WH[E>r  STATUTE  BEGINS  TO  RUN.  8S5 

any  suit,  as  for  advice,  drawing  deeds,  contracts,  &c.,  —  in  such  cases 
tlie  right  of  action  accrues  at  once,  unless  a  special  term  of  credit 
is  agreed  upon,  and  the  statute  begins  to  run  fVom  the  time  when  they 
were  rendered.^  There  are  instances  of  special  contracts  with  attor- 
neys, where  their  fee  is  made  contingent  upon  the  collection  of  a 
demand ;  and  in  such  cases,  of  course,  the  statute  does  not  attach  upon 
the  entry  of  judgment,  but  only  when  the  judgment  is  collected.^  In 
such  case  his  fee,  being  exigible  until  the  monej*  is  collected,  does  not 
begin  to  run  from  the  date  of  the  judgment,'  but  from  the  time  when 
the  money  is  collected;  and,  if  the  money  is  collected  at  different 
periods,  perhaps  the  statute  attaches  to  each  sum  collected,  at  the  time 
of  its  collection.  In  Pennsylvania,  it  is  held  that  the  statute  begins 
to  run  for  professional  services  as  soon  as  they  are  ended.^  The  theory 
upon  which  these  cases  proceed  is  that  the  services  are  rendered  upon  an 
entire  contract,  so  that  a  right  of  action  does  not  accrue  until  the  entry 
of  final  judgment ; '  and  if  a  special  contract  is  shown  to  have  existed 
as  to  compensation,  and  the  time  and  mode  thereof,  of  course  that  will 
control  as  to  the  time  when  the  statute  attaches. 

Sec.  122.  When  Attorney  is  charged  ^ivlth  Mialeaaanoe  or  Mal- 
feasance.—  An  action  lies  against  an  attorney  for  negligence  in  the 
collection  of  clairtis  left  with  him  for  that  purpose,  from  the  time  the 
client  first  had  or  ought  to  have  had,  by  the  exercise  of  proper  diligence, 
knowledge  of  the  fact ;  ^  and  he  is  treated  as  having  notice  of  the  fact 
after  the  lapse  of  a  reasonable  time,  as  it  is  the  duty  of  a  client,  and 
the  law  presumes  that  he  will  do  so,  to  look  after  his  own  interests ;  ^  and 
the  lapse  of  a  reasonable  time,  without  bringing  suit  therefor,  fixes  his 
liabilit}',  and  the  statute  begins  to  run  from  that  time.'    Of  course,  the 

^  Id.     In  Hale  v.   Aid,  48  Pexm  St.  matter  were  within  six  years ;  and  it  was 

22,   it  was  held   that   the  statute  runs  contended  that  the  whole  must  be  taken 

against  a  claim  for  professional  services  as  to  be  done  under  one  contract,  and  that 

soon  as  they  are  finished,  and  the  relation  there  was  no  cause  of  action  in  respect  to 

of  continuing  attorney  in  a  litigated  case  any  until  all  were  complete.   There  was  no 

will  not  prevent  the  claim  for  services  evidence  except  the  bill  itself,  and  the  Ian- 

generally  from  being  barred  by  the  statute,  guage  of  that  leads  to  a  different  con- 

although  it   may  for   services   rendered  struction ;  therefore  the  items  beyond  the 

during  the  progress  of  that  particular  case,  six  years  should  be  disallowed."    Phillips 

and  in  that  case.    In  an  English  case,  this  v.  Bradley,  11  Jur.  264. 
rule  was  wcU  illustrated  where  an  attorney         ^  Foster  v.  Jack,  4  Watts  (Penn.)  8d4. 
was  employed  to  raise  money  on  a  raort-         '  Moigan  v.  Brown,  12  La.  An.  169. 
pcage,  and  by  direction  of  his  employer  ap-         ^  Hale  v,  Ard,  48  Penn.  St.  22;  Llchty 

plied  to  several  persons  for  that  purpose,  t^.  Hu^is,  55  id.  484. 
and  communicated  from  time  to  time  with         *  HaU  v,  Woo<l,  9  Gray  (Mass.),  60  ; 

the  defendant.     In  a  suit  for  services  the  Eliot  v.  Lawton,  7  Allen  (Mass.)*  274. 
statute  of  limitations  was  pleaded.    Lord         *  Derrickson  v.  Cady,  7  Penn.  St.  27. 

Desman,   C.  J.,   said:  '*As  to  the  first  In  White  v.  Reagan,  82  Ark.  281,  it  is  said 

jioint,  it  appeared  by  the  plaintiff's  bill  to  begin  to  run  at  once, 
that  certain  items  relating  to  a  transfer  of         ^  Rhines  i^.  Evans,  66  Penn.  St  192; 

a  moilgage  occurred  more  than  six  years  Stephens  v.  Downey,  53  id.  424. 
ago,  and  other  items  relating  to  the  same         '  Mardis  v.  Shackleford,  4  Ala.  498. 
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question  as  to  what  is  a  reasonable  time,  in  this  as  well  as  in  all  other 
cases,  is  one  of  fact,  to  be  determined  in  view  of  the  circumstances  of 
each  case.  This  rule  docs  not  override  the  rule  that  must  at  all  times 
be  borne  in  mind  in  reference  to  torts,  —  that  time  runs,  and  a  right  of 
action  accrues  from  the  wrong-doing,  and  not  from  the  time  of  damage ;  ^ 
because  the  attorney  is  entitled  to  a  reasonable  time  in  which  to  bring 
action,  and  a  right  of  action  does  not  accrue  against  him,  nor  is  tlic 
wrong  complete  until  the  lapse  of  such  period.  Then  the  tort  becomes 
complete.  Where  an  attorne}-  is  sued  for  malpractice,  the  cause  of 
action  arises  from  the  time  when  such  malpractice  occurred,  and  that 
without  any  reference  to  the  circumstance  whether  the  client  then  knew 
the  fact  or  not.^  Thus,  where  an  attorney  retained  by  the  plaintiff  in 
1844  represented  to  him  that  certain  proposed  securities  for  an  ad- 
vance of  £3,000  were  sufficient,  when  in  fact  the}'^  were  worthless,  but 
the  fact  of  their  worthlessness  was  not  discovered  until  some  time  in 
1850,  after  more  than  sis  years  had  elapsed  from  the  making  of  the 
security,  it  was  held  that  the  statute  of  limitations  barred  the  claim, 
although  interest  upon  the  advance  had  in  the  mean  time  been  duly 
paid.  Batlet,  J.,  in  delivering  the  Judgment  of  the  court,  said: 
'^  This  is  a  case  of  no  difficulty  whatever.  It  appears  to  me  that  the 
misconduct  of  the  defendant  is  the  gist  of  the  action.  If  the  allegation 
of  special  damage  had  been  wholly  omitted,  the  plaintiff  would  have 
been  entitled  to  nominal  damages."  The  doctrine  of  this  case  was 
sustained  by  a  later  one  Involving  a  similar  question.* 

As  to  the  question  when  a  right  of  action  accrues  against  an  attorney 
for  money  collected  b}*  him  for,  and  not  paid  over  to,  his  client,  some 
difficulty  is  experienced  in  view  of  the  fact  that  an  action  cannot  be 
brought  until  a  demand  is  made  upon  him  for  the  mone3\  In  Penn- 
sylvania, it  is  held  that,  in  the  absence  of  fraud  on  the  attorney's  part 
in  concealing  the  facts,  the  statute  begins  to  run  from  the  time  of 
the  receipt  of  the  money  without  regard  to  the  question  whether  the 
client  had  notice  of  the  fact  or  not ;  *  and  such  also  appears  to  be  the 
rule  in  New  Tork,*  Virginia,'  and  South  Carolina;'  and  this  rule  was 
held  in  some  of  the  cases  cited,  although  a  demand  for  the  money 
was  made  within  six  years,  tlie  court  holding  that  the  rule  as  to  de- 
mand was  for  the  benefit  of  the  attorney,  and  did  not  affect  the  ques- 

1  Batty  V.  Faulkner,  8  B.  &  Aid.  288.  *  Campbell  v.  Bogg^  48  Penn.  St.  624; 

«  Whitehead  v.  Howard,  8  B.  &  Aid.  Glenn  v.  Cuttle,  2  Grant's  Gas.  (Penn.) 

288.   In  Crawford  v.  Goulden,  83  Ga.  178,  278 ;  Krause  v.   Doirance,  10  Penn.  St. 

the  court  hold  that,  in  an  action  against  462. 

an  agent  for  negligence  or  unskilfulness,  *  Stafford  ».    Richardson,    16  Wend, 

the  statute  begins  to  run  from  the  time  the  (N.  Y. )  802. 

negligent  or  unskilful  act  was  committed,  «  Kinhe  r.  McClure,  1   Eand.   (Va.) 

and  that  the  circumstance  that  the  plain-  284. 

tiff  was  ignorant  of  the  fact  cannot  operate  '  Hounsell  v,  Gibbs,  1  Bailey  (S.  C), 

as  a  suspension  of  the  statute.  48. 

»  Smith  ».  Fox,  6  Ilniv,  386. 
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tioQ  as  to  the  actual  accrual  of  the  action.  But  in  all  these  cases  it 
will  be  observed  that  a  long  period  of  time  had  elapsed  between  the 
receipt  of  the  monc}'  by  the  attorney  and  the  bringing  of  the  action  for 
its  recovery,  and  that  the  client  had  been  guilty  of  laches  in  not  making 
inquiry  as  to  the  state  of  the  claim,  and  the  attorney  had  been  derelict 
in  duty  in  not  having  apprised  him  of  the  fact  that  the  money  had  been 
collected.  Where  the  attorney  notifies  the  client  of  the  collection  of 
the  mone}',  it  has  been  held  that  the  statute  does  not  begin  to  run  in 
his  favor  until  after  the  lapse  of  a  reasonable  time  from  the  receipt  of 
such  notice  b}^  the  client  in  which  to  make  demand  ;  ^  but  there  does  not 
seem  to  be  any  good  reason  for  this  rule,  and  we  apprehend  that,  if 
the  rule  first  stated  is  subject  to  any  modification,  it  is  much  better 
expressed  in  a  Pennsylvania  case,*  where  it  was  held  that  the  statute 
under  such  circumstances  begins  to  run  from  the  time  when  the  client 
has  notice  of  the  fact.'  In  Arkansas,  it  has  been  held  that  the  statute 
begins  to  run,  where  no  notice  is  given  by  the  attornc}^  of  the  collection, 
from  the  time  when  he  ought  to  have  given  such  notice ;  ^  in  other 
words,  after  the  lapse  of  a  reasonable  time  after  the  collection  is  made. 
In  this  case  the  court  say  that  ^^  where  an  attorney  collects  money  on 
an  account,  and  notifies  his  client  thereof  within  a  reasonable  time,  he 
will  not  be  liable  to  an  action  for  the  money  without  special  demand," 
but  that  the  rule  is  otherwise  where  no  notice  is  given.*  If  an  attorney 
has  fraudulently  concealed  the  fact,  as  if,  upon  being  inquired  of  by  his 
client,  he  informs  him  that  the  money  has  not  been  collected,  the  statute 
does  not  begin  to  run  until  the  discovery  of  the  ftaud ;  *  but  the  fact 
that  he  neglects  to  notify  the  client  of  the  collection,  or  that  he  appro- 
priates the  money  to  his  own  use,  does  not  of  itself  amount  to  such 
fi-audulent  oonceidment.^    Where  an  attorney  collects  a  claim  in  instal- 


1  Lyl6  V,  Murray,  4  Sandf.  (N.  Y.  Su- 
perior Ct )  590. 

*  McDowell  V.  Potter,  8  Penn.  St  189. 

*  Such,  also,  is  the  rule  stated  in 
McCoon  V.  Galbraith,  29  id.  298,  as  to 
partial  collections  upon  a  claim. 

*  Denton  v.  Embury,  10  Ark.  228.  In 
a  later  case  in  the  same  State  this  doc- 
trine has  been  reiterated  and  reaffirmed. 
In  that  case  the  court  held  that  an  action 
cannot  be  maintained  against  an  attorney 
or  an  agent  for  money  collected  by  him  as 
such  until  after  demand  and  refusal  to  pay 
it  over.  '*  It  is  the  duty,"  say  the  court, 
"of  an  agent  or  attorney,  who  has  collected 
money  as  such,  to  give  notice  of  the  fact  to 
his  client  or  principal,  within  a  reasonable 
time.  Upon  receiving  such  notice,  the 
client  or  principal  is  bound  to  make  de- 
mand within  a  reasonable  time ;  and  if  he 

VOL.  I. — 22 


omits  to  do  so,  the  statute  of  limitations 
begins  to  run.  If  the  attorney  omits  to 
notify  his  client,  the  latter  may  maintain 
a  suit  without  previous  demand.  The  stat- 
ute will  not  commence  to  run  until  the 
client  has  notice  by  some  means,  unless 
the  attorney  can  show  that  the  client  could, 
by  ordinary  diligence,  have  known  of  the 
collection."  Jett  v,  Hempstead,  25  Ark. 
462. 

»  In  Hickok  v.  Hickok,  18  Barb.  (N.  Y.) 
632,  it  was  held  that  the  statute  begins  to 
run  in  favor  of  an  attorney  or  other  person 
who  collects  money  for  another,  and  neglects 
to  pay  it  over,  after  the  lapse  of  a  reason- 
able time  to  do  so,  without  a  previous  de- 
mand. 

•  Glenn  v.  Cuttle,  ante, 

7  Fleming  v,  Culbert,  46  Penn.  St. 
498. 
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ments,  the  statute  does  not  begin  to  run  until  the  entire  claim  is  col- 
lected, or  until  the  matter  is  terminated  by  complete  success  or  failure, 
unless  he  notifies  the  client  of  such  collections,  in  which  case  the  statute 
begins  to  run  from  the  time  of  notice.^  If  an  attorney  fraudulently 
conceals  the  fact  that  a  demand  has  been  collected  by  him,  the  statute 
does  not  begin  to  run  against  his  client  until  the  discovery  of  the  fraud 
by  him ;  ^  and  if  he  sends  the  claim  to  another  State  for  collection,  and 
upon  being  inquired  of  by  his  client  informs  him  that  it  is  not  collectible, 
when  in  fact  it  has  been  collected,  the  statute  does  not  run  against  his 
client  until  the  discovery  of  the  fraud,  even  though  the  answer  was 
given  by  him  in  good  faith.' 

In  a  New  York  case,^  E. ,  the  plaintiffs  decedent,  was  the  owner  at  the 
time  of  her  death,  which  occurred  in  1878,  of  a  promissory  note  exe- 
cuted by  H.,  her  husband,  the  defendant's  intestate,  which  bj'  its  terms, 
fell  due  in  May,  1873.  E.  lefb  a  will  by  which  she  bequeathed  the  note 
to  certain  persons  named.  H.  proposed  to  the  legatees  that  in  case 
payment  was  not  required,  he  would  upon  his  death  will  all  his  property 
to  them.  The  note  was  thereupon  surrendered  to  him  ;  he  died  intes- 
tate in  1883.  The  will  of  E.  was  thereafler  probated  and  letters  of 
administration,  with  the  will  annexed,  issued  to  the  plaintiff.  On  refer- 
ence under  the  statute  of  a  claim  based  upon  the  note,  it  was  held,  that 
if  there  was  a  valid  agreement  between  H.  and  those  to  whom  the  note 
was  bequeathed,  then  his  estate  was  not  liable  upon  the  note,  but  only 
for  a  breach  of  the  contract  agreement,  which  cause  of  action  belonged 
to  the  legatees,  not  to  the  plaintiff;  if  the  agreement  was  invalid,  then 
H.  remained  liable  on  the  note  simpl}',  and  the  statute  of  limitations 
was  a  bar ;  that  the  defendant  was  not  estopped  by  the  agreement  from 
setting  up  the  bar  of  the  statute,  as  the  plaintiff  represented  none  of  the 
parties  and  was  an  entire  stranger  thereto. 

1  McCJoon  «.  Galbraith,  29  Penn.   St.         «  Morgan  v.  Zener,  88  Penn.  St  805. 
293.  *  Myers  v,  Cronk,  118  N.  Y.  608. 

2  Wickersham  v,  Lee,  88  Penn.  St.  416. 
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CHAPTER  XI. 
Agents,  Factors,  &c. 

Sbo.  123.    Agents,  Factors,  Ac 

Sec.  123.  Agents,  Factors,  &o.  —  Where  goods  are  consigned  to  an 
agent  for  sale,  on  commission  or  otherwise,  in  the  absence  of  any 
special  contract  relative  thereto  the  law  implies  a  contract  on  his  part 
to  account  for  such  goods  as  are  sold,  pay  over  the  proceeds  to  his 
principal,  and  return  such  as  are  unsold,  on  demand ;  and  an  action  will 
not  lie  against  him,  as  a  general  rule,  and  the  statute  does  not  conse- 
quentlj  begin  to  run  against  the  principal,  until  an  account  has  been 
rendered  or  a  demand  has  been  made.^  In  a  Pennsylvania  case,^  the 
plaintiffs  furnished  to  the  defendant,  in  1856,  an  invoice  of  medicines  to 
be  sold  on  commission,  and  accounted  for  at  prices  fixed  by  a  schedule. 
The  defendant  never  rendered  any  account  nor  returned  the  goods,  and 
in  1865  the  plaintiff  brought  an  action  therefor,  and  the  defendant  set 
up  the  statute  to  defeat  the  claim.  The  court  held  that  the  statute  did 
not  apply,  as  it  did  not  begin  to  run  until  an  account  had  been  ren- 
dered or  a  demand  made  upon  the  defendant  by  the  plaintiff.  The  prin- 
ciple upon  which  these  cases  rest  is,  that,  inasmuch  as  no  time  is  agreed 
upon  within  which  an  account  is  to  be  rendered,  or  payment  to  be 


A  Clark  V,  Moody,  17  Mass.  144;  Top- 
ham  V.  Braddick,  1  Taunt.  572 ;  Collins 
V,  Benning,  12  Mod.  '444  ;  Baird  v. 
Walker,  12  Barb.  (N.  Y.)  298 ;  Holden 
«.  Crafts,  4  E.  D.  Sm.  (N.  Y.  C.  P.)  490; 
Sawyer  v.  Lappan,  14  N.  H.  862;  Hutch- 
ins  V.  Oilman,  9  id.  360;  Taylor  v^  Bates, 
5  Cow.  (N.  Y.)  879;  Paschall  v.  HaU,  6 
Jones  (N.  C),  Eq.  108  ;  Hays  v.  Stone, 
7  Hill  (N.  Y.),  128;  Krause  v,  Dorrance, 
10  Penn.  St  462.  Where  money  is  de- 
posited with  a  person  for  a  specific  pur- 
pose as,  to  be  invested  in  certain  property 
or  loaned  upon  interest,  although  no  time 
is  specified  within  which  he  shaU  account, 
he  is  only  required  to  account  on  demand, 
and  the  statute  does  not  begin  to  run 
against  the  principal  until  a  demand  has 
been  made.  Joseph  v.  Baker,  16  Cal.  178. 
A  distinction  of  great  importance  exists 


between  such  an  agent  and  one  who  is 
merely  intrusted  with  the  collection  of 
money,  which  arises  out  of  the  contract 
necessarily  implied  by  law.  In  the  former 
case,  the  only  contract  which  can  be  im- 
plied is,  that  he  will  invest  or  loan  the 
money  judiciously,  and  account  to  the  prin- 
cipal tiierefor  on  demand;  while  in  the 
latter  case  the  contract  implied  is,  that  he 
will  collect  the  money  and  pay  it  over  to 
his  principal  as  collected.  Hart's  Appeal, 
82  Conn.  520.  And  although  in  some  in- 
stances, as  in  the  case  last  cited,  the  rule 
may  operate  harshly,  yet  the  fault  is  not 
with  the  law,  but  with  the  principal  who 
leaves  important  interests  to  be  controlled 
by  an  implied,  instead  of  an  express,  con- 
tract. 

^  Jayue  v,  Mickey,  55  Penu.  St.  260. 
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made,  it  will  be  presumed  that  sach  account  was  to  be  rendered  and 
payment  made  uix)n  demand  bj  the  principal,  and  that  the  agent 
stands  to  the  principal  in  the  relation  of  a  trustee,  rather  than  in  that 
of  a  debtor,  until  by  a  demand  upon  him  the  principal  has  put  an  end 
to  the  trust.  But  this  presumption  does  not  arise  where  a  special 
contract  exists,  providing  the  period  or  periods  within  which  an  account 
shall  be  rendered  or  payments  made  is  fixed  upon,  and  in  that  case  a 
right  of  action,  the  statute  will  begin  to  run  firom  such  periods. 

In  the  case  of  an  open  agency,  it  seems  that  a  demand  may  be  pre- 
sumed after  the  lapse  of  a  reasonable  time*  But  in  all  cases  of  an 
open,  continuing  agency,  a  demand  must  either  be  proved  or  presumed.^ 
The  presumption  is  held  in  some  of  the  States  to  arise  so  as  to  dispense 
with  proof  of  a  demand  in  the  case  of  a  collecting  agent  who  fails  to 
notif}'  his  principal,  after  the  lapse  of  a  reasonable  time  after  the  col- 
lection is  made ; '  while  in  others,  and  by  far  the  larger  number,  it  is 
held  that  the  cause  of  action  arises  from  the  time  when  a  demand  is 
made  upon  the  agent,  and  not  from  the  time  when  the  money  is  re- 
ceived by  him.'    In  Connecticut,  it  is  held  that  no  demand  is  necessary 


^  Heath,   J. :   Topham  v,  Braddick, 

1  Taunt.  572 ;  Johnston  v,  Humphrey, 
14  S.  &  R.  (Penn.)  394;  Judah  v.  Dyott, 
8  Blackf.  (Ind.)  324;  Armstrongs.  Smith, 

2  id.  251 ;  Holden  v.  Crafts,  4  £.  D.  Sm. 
(N.  Y.)  496 ;  Ferris  v,  Parris,  10  Johns. 
(N.  Y.)  285;  Sawyer  v.  Tappan,  14  N.  H. 
852;  Buchanan  v.  Parker,  5  Ired.  (N.  C.) 
L.  597;  Staples  v.  Staples,  4  Me.  532; 
Buchan  v.  James,  1  Speers  £q.  (S.  C.) 
875;  Satterlee  «.  Fraser,  2  Sandf.  (N.  Y. 
Superior  Ct)  142 ;   Walradt  v,  Maynard, 

3  Barb.  (N.  Y.)  584;  McNau-  v,  Kennon, 
3  Murph.  (N.  C.)  144;  Lever  v.  Lever,  1 
Hill  (S.  C.)  Eq.  47  ;  Taylor  v.  Spears, 
8  Ark.  440.  In  Stamfortl  v.  Tuttle,  4  Vt. 
82,  and  CoUard  t\  Tuttle,  id.  491,  it  was 
held  that  when  a  demand  is  necessary  to 
perfect  a  right  of  action,  and  put  the  stat- 
ute of  limitations  in  motion,  a  demand 
would  be  presumed  from  the  lapse  of  time, 
and  such  dealings  between  the  parties  as 
render  it  improbable  that  it  should  be 
neglected.  See  also  Raymond  v.  Simon- 
son,  4  Blackf.  (Ind.)  77. 

a  Drcxel  r.  Raimond,  23  Penn.  St.  21. 
See  also  Jett  v.  Hempstead,  25  Ark.  462. 
The  doctrine  of  this  case  is  opposed  to 
that  of  McDowell  v.  Potter,  8  id.  190,  in 
which  it  was  held  that,  "before  an  agent 
can  be  permitted  to  avail  himself  of  the 
statute,  he  must  prove  that  he  has  per- 
formed his  duty.    His  omission  to  do  so 


amounts  to  such  concealment  of  the  state 
of  the  business,  as  in  contemplation  of 
law  is  such  a  fraud  as  deprives  him  of  the 
protection  of  the  statute."  This  case  pro- 
ceeds upon  the  ground  that  the  principal 
may  lie  by  and  depend  upon  the  integrity 
of  his  agent,  without  the  exercise  of  any 
vigilance  in  that  respect  upon  his  own 
part,  and  that  the  failure  of  the  agent  to 
discharge  his  duty  is  per  se  a  fraud.  But 
this  position  is  hardly  sustainable,  and  to 
that  extent  the  doctrine  of  the  case  has 
been  overruled  by  Rhine  v.  Evans,  66 
Penn.  St  192.  See  also  Campbell  v. 
Boggs,  48  id.  524. 

*  Merle  v.  Andrews,  4  Tex.  200;  Gard- 
ner V.  Peyton,  5  Cranch  (U.  S.  C.  C), 
560;  Buchanan  v.  Parker,  5  Ired.  (N.  G.) 
507;  Judah  v.  Dyott,  8  Blackf.  (Ind.)  324; 
Lever  v.  Lever,  1  Hill  (S.  C)  Eq.  62; 
Taylor  v.  Spears,  8  Ark.  429 ;  Hyman 
V.  Gray,  4  Jones  (N.  C.)  L.  155;  Topham 
V.  Braddick,  1  Taunt.  571;  Green  v.  John- 
son, 2  G.  &  J.  (Md.)  389;  Dodds  v.  Van- 
nay,  61  Ind.  89  ;  Egerton  v.  Logan,  81 
N.  C.  172.  In  Green  v.  Williams,  21 
Kan.  64,  it  was  held  that,  in  the  absence 
of  any  contract  between  the  principal  and 
his  agent  as  to  when  or  how  the  money 
collected  by  him  is  to  be  sent,  the  statute 
does  not  begin  to  run  until  after  demand 
and  refusal 
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in  the  case  of  an  onlinary  collecting  agent,  and  that  the  statute  begins 
to  run  from  the  time  when  the  money  was  received  by  the  agent.^  In 
this  case  the  court  put  its  decision  upon  the  ground  that  money  col- 
lected by  an  agent  is  recoverable  at  law,  and  onl}'  at  law,  by  the  ordi- 
nary legal  remedies.  In  other  words,  that,  in  the  ordinary  relation  of 
a  principal  and  a  collecting  agent,  the  agent  becomes  a  debtor  for  the 
money  as  soon  as  it  is  received,  and  that  maj'  properly  be  charged  in 
account  against  him,  and  recovered  bj*  action  of  book  account  where 
that  form  of  action  exists,  or  in  assumpsit  at  the  election  of  the  prin- 
cipal, and  that  the  agent  cannot  properly  be  said  to  take  or  hold 
the  money  as  a  trustee  under  an  express  trust.*     The  dift'erence  of 

1  Hart's  Appeal,  32  Conn.  620  j  Law-  the  plaintiff  became  the  owner  of  a  large 

rence  University  v.  Smith,  32  Wis.  687.  lot  of  other  real  estate  in  Ohio,  and  in 

In  Keitz  v,  Reitz,  14  Hun  (N.  Y.),  636,  1851  she  executed  another  power  of  attor- 

the  defendant  in  1854  was  intrusted  by  ney  to  the  deceased,  authorizing  him  to 

the  mother  of  the  plaintiff  and  defendant  take  charge  of  this  property  to  the  same 

with  ceilaln  money,  and  that  with  this  he  extent  that  she  could  do  herself.     The 

purchased  certain  real  estate  and  took  the  property  had  for  a  long  time  prior  to  the 

title  in  his  own   name,  and  afterwards,  appointment  of  the  deceased  as  agent  in 

with  the  consent  of  his  mother,  he  erected  1839  been  in  the  charge  of  agents  in  Ohio» 

buildings  thereon  and  collected  the  rents,  and  their  agency  was  continued  during  the 

The  mother  died   in  1866,  leaving   the  Ufetime  of  Mr.  Bull,  so  that  all  he  had  to 

plaintiff  and  defendant  as  her  only  chil-  do  in  the  matter  was  to  take  general  con- 

dien.   The  court  held  that  the  statute  had  trol  of  the  matters,  execute  the  convey- 

mn  against  all  claim  for  the  money  in  the  ances,  and  receive  the  money  forwarded  by 

defendant's  hands  before  his  mother  died,  them  to  him.     In  1841  he  rendered  an 

"An  agency,"  said  Babnakd,  P.  J.,  "is  account  to  the  plaintiff,  and  paid  over  to 

not  such  a  technical  trust  as  to  prevent  her  all  the  money  received  by  him  up  to 

the  application  of  the  statute  of  limita-  that  time.    From  the  time  of  the  settle- 

tions."     Renwick  v.   Ren  wick,  1  Bradf.  ment  in  1841  down  to  the  day  of  Mr. 

(N.  Y.  Surr.)  234  ;  Murray  v.  Coster,  20  Bull's  death  in  1861,  he  received  of  the- 

Johns.   (N.  Y.)  676;  LUlie  v.  Hoyt^  6  plaintiff's  money  |137,328.79,  and  paid 

Hill  (N.  Y.),  396.  out  for  her  during  that  period  $99,784.16^ 

3  In  this  case  the  circumstances  were  leaving  a  balauce  due  her  of  $37,635.15. 

such  as  to  induce  the  court  to  bend  the  The  statute  of  limitations  was   set    up^ 

rules  as  far  as  possible  in  favor  of  the  against  all  of  this  claim  except  that  which 

plaintiff.     The  amount  involved  was  over  had  accrued  in  the  last  six  years  preceding* 

§47,000,  and  the  amount  which  was  lost  Mr.  Bull's  death,  and  the  plea  was  sus- 

in  consequence  of   the  statute  bar  was  tained,  and  the  plaintiff's  recovery  limitedT 

nearly  $37,000,  all  of  which  was  admitted  to  111,976.47.     "The   question  in  this 

to  have  been  received  by  Mr.  Bull,  the  case,"  said  Hosher,  J.,  "is,  whether  the 

agent,  in  his  lifetime,  in  money,  as  the  statute  of  limitations  applies  to  so  much 

proceeds  of  the  renting  and  sale  of  the  of  the  appeUant's  claim  against  the  estate 

plaintiff's  real  estate  in  Ohio,  and  there  of  Mr.  Bull  as  was  of  more  than  six  years' 

was  no  pretence  or  claim  that  it  had  ever  standing  at  the  time  of  his  death.     Coun- 

been  paid  over  to  her.     He  was  appointed  ael  for  the  appellant  insist  that  it  does  not 

her  agent  on  the  30th  of  May,  1839,  with  apply,  and  they  cite  in  support  of  their 

a  power  of  attorney  authorizing  him  to  claim  that  class  of  English  and  American 

take  charge  of  all  the  property,  sell  or  rent  cases  in  which  it  is  held  that  the  statute 

the   same,   renew  contracts,  receive   the  does  not  run  in  £Eivor  of  trustees,  stewards, 

money  for  the  rent  or  sales  of  the  same,  and  certain  confidential  agents,  so  long  as 

Itc.    In  1843,  by  the  death  of  her  mother,  the  confidential  relation  exists.    They  also 
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opinion,  whether  a  right  of  action  exists  against  an  agent  until  a 
demand  has  been  made  upon  him,  has  arisen  upon  the  question  as 

cite  cases  against  persons  having  money  in  the  law  in  respect  to  matters  remediable 
their  hands  ander  such  circumstances  that  by  the  action  of  account,  where  there  is 
they  are  not  bound  to  pay  it  over  to  the  adequate  remedy  at  law  courts  of  equity 
owners  of  it  until  after  it  has  been  de-  have  no  jurisdiction.  We  have  the  case, 
manded,  in  which  case,  as  the  money  can-  then,  in  which  previous  to  1855  an  action 
not  be  said  to  be  legally  due  until  after  at  law  was  the  only  remedy  for  the  en- 
such  demand,  the  statute,  of  course,  does  forcement  of  the  claim,  and  in  which  such 
not  begin  to  run  until  that  time.  We  an  action  may  still  be  maintained,  since 
have  not  deemed  it  necessary  to  examine  by  that  act  a  bill  in  equity  is  only  made  a 
these  cases  particularly,  as  we  are  of  opin-  concurrent  remedy  with  an  action  of  ao- 
ion  that  they  do  not  apply  to  the  facts  of  count.  Now,  as  we  have  seen,  if  an  action 
this  case.  We  prefer  this  course,  because  at  law  had  been  brought,  or  the  demand 
we  are  not  at  this  time  prepared  to  say  had  rested  as  a  mere  demand  at  law  to  be 
that  the  rule  against  stewards  and  certain  prosecuted  before  cammissiouers  on  an  in- 
coniidential  agents  as  administered  in  Eng-  solvent  estate,  it  is  not  and  cannot  be 
land  applies  here  to  the  full  extent  claimed  denied  that  the  statute  of  limitations 
by  the  appellant ;  and  as  we  think  none  of  would  apply  to  the  claim,  since  the  stat- 
the  cases  go  so  far  as  counsel  ask  us  to  ute  is  made  directly  applicable  to  the  ac- 
go  in  this  case,  it  appears  to  us  the  most  tions  of  account,-  book  debt,  and  assumpsit 
proper  course  to  leave  the  law  upon  this  founded  on  such  a  claim  as  this,  which  are 
subject  to  be  considered  when  the  question  the  only  actions  that  could  have  been 
arises  under  such  circumstances  as  render  brought  for  it.  Rev.  Stat,  tit  31,  §  8. 
it  necessary  to  determine  it.  But  If  such  a  claim  was  absolutely  barred 
"  If  the  question  in  this  case  had  arisen  by  the  statute  of  limitations  as  it  existed 
previous  to  the  statute  of  1855  (p.  69  of  previous  to  1855,  and  is  still  barred  by  the 
the  acts  of  that  year),  giving  to  courts  express  language  of  the  statute  if  an  at- 
of  equity  '  concurrent  jurisdiction  with  tempt  should  be  made  to  enforce  it  by  an 
courts  of  law  of  all  matters  remediable  by  action  at  law,  can  it  be  regarded  as  the 
action  of  account,  to  be  proceeded  with  in  intention  of  the  act  of  1855  to  repeal  the 
such  courts  of  equity  to  final  decree,  ac-  limitation  in  case  a  party  under  the  author- 
cording  to  the  common  course  of  proceed-  ity  of  that  act  chose  to  prosecute  his  claim 
ings  in  courts  of  equity,'  it  is  very  clear  on  the  equity  side  of  the  court,  while  it 
that  the  statute  of  limitations  would  have  confessedly  would  be  barred  if  prosecuted 
been  a  direct  and  positive  bar  to  the  prose-  at  law  ?  In  Bobbins  ».  Harvey,  5  Conn, 
cution  of  the  claim.  It  is  only  by  virtue  835,  it  was  held  that  where  assumpsit  was 
of  that  statute  that  the  appellant  claims  brought  for  a  claim  which  was  the  ordi- 
that  a  bill  in  equity  is  a  concurrent  rem-  nary  subject  of  book,  debt,  the  statute  of 
edy  with  an  action  of  account,  and  might  limitations  in  regard  to  book  debts  applied 
now  bei  brought  for  her  demand  ;  and  al-  to  the  case,  on  the  ground  that  the  statute 
though  an  action  of  account  as  well  as  was  intended  to  apply  not  merely  to  the 
book  debt  and  assumpsit  is  barred  by  the  form  of  the  action,  but  to  the  nature  of  th« 
statute,  yet  the  appellant  Insists  that  a  indebtedness;  and  it  would  seem  but  a 
bill  in  equity  is  not,  and  as  she  is  now  at  fair  application  of  that  principle  to  hold 
liberty  to  prosecute  her  demand  on  the  that  the  statute  creating  a  bar  to  an  action 
equity  side  of  the  court,  she  has  a  right  to  of  account  is  equally  applicable  to  the 
the  decree  of  the  court  in  her  favor,  al-  account  which  is  attempted  to  be  enforced 
though  the  claim  is  barred  at  law.  The  by  a  bill  in  equity,  which  is  now  made  by 
action  of  account,  book  debt,  or  assumpsit,  statute  a  concurrent  remedy  with  an  ac- 
or  whichever  of  them  would  have  lain  for  tion  of  account.  Especially  would  this 
this  demand,  were  and  now  are  perfectly  seem  to  be  so  in  Connecticut,  where  we 
adequate  remedies  for  the  claim,  and,  ex-  have  been  in  the  habit  of  treating  the  stat- 
cept  so  far  as  the  act  of  1855  has  altered  utes  of  limitation  with  rather  more  faVof 
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to  what  contract  is  to  be  implied  on  the  agent's  part,  when  he  as- 
sumes the  relation  to  his  principal.      Formerly,  it  was  thought  that 

than  has  been  the  case  elsewhere.  Our  the  proper  subjects  of  chai^  on  book,  and 
statute  in  terms  merely  appUes  to  an  ac-  might  be  recovered  in  an  action  of  book 
tion  brought  for  the  recovery  of  a  claim  or  debt.  Indeed,  we  do  not  see  how,  consist- 
debt  of  more  than  six  years'  standing,  but  ently  with  their  own  claim  upon  the  rec- 
this  word  '  action '  has  never  been  con-  ord,  this  could  be  denied.  But  it  is  said 
strued  in  any  narrow  and  technical  sense  that  the-  claim  is  pursued  only  as  an  equi- 
as  applying  only  to  a  demand  made  by  a  table  one,  in  the  nature  of  a  bill  in  equity 
plaintiff,  but  has  been  extended  to  a  plea  for  an  account  against  a  confidential  agent; 
of  set-off,  on  the  ground  that  the  spirit  of  and  that  to  such  a  claim  the  statute  does 
the  act  embraces  an  outlawed  claim  which  not  apply.  The  deceased  is  said  to  have 
a  party  attempts  to  avail  himself  of  by  a  been  a  trustee  for  the  appellant,  and  his 
set-off,  as  much  as  the  same  claim  when  case  is  Ukened  to  that  of  the  steward  of  an 
the  party  attempts  to  enforce  it  by  a  direct  estate.  But,  in  regard  to  the  money  un- 
suit;  and  it  is  only  on  the  ground  of  its  accounted  for,  wherein  was  he  a  trustee 
being  within  the  object  and  spirit  rather  or  steward  any  more  than  any  collecting 
than  within  the  letter  of  the  statute  that  agent  who  has  the  money  of  his  principal 
claims  presented  to  commissioners  on  in-  in  his  hands  may  be  said  to  be  such  ?  And 
solvent  estates  are  held  to  be  subject  to  it  surely  would  not  be  claimed  that  the 
the  statute  of  limitations.  1  Swift's  Dig.  statute  of  limitations  does  not  apply  in 
807.  favor  of  an  ordinary  agent  who  has  his 

"  We  have  never  adopted  the  expedient  principal's  money,  and  whose  only  duty  in 
which  has  prevailed  to  some  extent  in  regard  to  it  is  to  pay  it  over.  The  audit- 
other  States,  of  taking  cases  out  of  the  or's  report  shows  that  all  the  money  re- 
statute  upon  some  doubtful  or  equivocal  ceived  by  Mr.  Bull,  which  he  has  not 
acknowledgment,  but  have  always  held  accounted  for  and  paid  over  to  the  appel- 
that  the  party  must  have  intended  to  re-  lant,  consists  of  sums  that  were  remitted 
linquish  its  protection,  or  that  its  pro-  to  him  by  Miss  Hart's  agents  in  Ohio, 
visions  must  be  applied  ;  and  our  courts  And  the  only  duty  that  devolved  on  him 
have  called  it  a  beneficial  statute,  and  in  regard  to  this  money  was  to  get  the 
have  looked  upon  the  lapse  of  time  pre-  drafts  cashed  and  pay  over  the  avails  to 
scribed  as  a  bar  to  the  bringing  of  an  his  principal.  Can  there  be  any  doubt, 
action  as  furnishing  a  presumption  of  pay-  supposing  this  to  be  all  there  is  in  the 
ment  rather  than  as  an  arbitrary  statu-  case,  that  on  the  receipt  of  any  sum  from 
tory  bar  to  a  valid  claim.  Judge  Hosmer  one  of  the  appellant's  Ohio  agents  by  the 
quotes  with  approbation  the  language  of  agent  here,  that  sum  immediately  became 
Chief  Justice  Parsons,  in  which  he  lays  a  debt  against  the  agent  here,  for  which 
down  the  principle  that  the  presumption  book  debt  or  assumpsit  might  have  been 
from  the  lapse  of  time  is  that  the  defend-  brought?  Is  not  the  duty  of  a  collecting 
ant  has  lost  the  evidence  which  would  agent  to  seek  his  principal  and  pay  over 
have  availed  him  in  his  defence  if  season-  the  money  collected  as  obvious  and  clear 
ably  called  on  for  payment  ;  and  Judge  as  any  duty  he  has  to  perform  ?  An  ac- 
Daggett  expresses  his  satisfaction  in  re-  tion  will  lie  against  a  sheriff  who  collects 
jecting  the  grounds  on  which  an  attempt  money  on  execution  without  any  previous 
was  made  to  evade  it.  Lord  v.  Shaler,  3  demand.  And  in  respect  to  the  moneys 
Conn.  131 ;  Marshall  v.  DoUiber,  5  id.  480;  collected  of  the  Ohio  agents,  it  would  seem 
Weed  V.  Bishop,  7  id.  128;  Peck  v.  Bots-  that  Mr.  Bull  could  stand  upon  no  higher 
ford,  i(i  172.  ground.    Dale  v.   Birch,  3  Camp.   347  ; 

"  But  coming  to  the  appellant's  claim  in  Jefferies  v,  Sheppard,  3  B.  &  Aid.  696. 

this  case,  is  it  one  to  which  the  statute  But  if  an  action  could  have  been  brought 

properly  applies?    Now,  we  do  not  under-  for  this  money  without  a  previous  demand, 

stand  that  the  counsel  for  the  appellant  then,  as  the  rule  must  be  reciprocal,  the 

deny  that  the  items  of  the  account  are  all  statute  commenced  running  at  the  time 


•l 
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account  was  the  only  remedy  against  an  agent,  and  later,  that  assumpsit 
could  not  be  maintained  unless  there  had  been  an  express  promise  to 
account.  ^^But,*'  says  Parker,  C.  J.,  in  a  well-considered  Massa- 
chusetts case,^  ''the  doctrine  now  settled  is,  that  the  undertaking  to 
act  as  bailiff  is  an  undertaking  to  account;  and  Lord  Holt  says,* 
whenever  one  acts  as  bailiff,  he  promises  to  render  an  account ;  '  al« 
though,'  he  adds,  '  in  Comyn  on  Contracts  the  inference  from  thia 

the  money  was  received.    Lillie  v.  Hoyt,  obviously  should  be  confined  in  her  proof 
5  Hill  (N.  Y.)»  395.     It  was  suggested  to  the  reasons  she  chose  to  give,  since 
that  there  were  taxes  and  other  expenses  otherwise  the  rule  requiring  her  to  give 
to  be  paid  out  of  these  funds.     This,  how-  reasons,  instead  of  b^ng  of  any  benefit 
ever,  does  not  appear,  and  the  fact  that  the  whatever  to  the  appellees,  woukl  operate 
money  was  remitted  to  Mr.  Bull  by  other  as  a  snare  to  mislead  and  entrap  them, 
agents  of   Miss  Hart  residing  in  Ohio,  But  the  reasons  in  this  case  ezpre^y  state 
where  the  lands  were  situated,  raises  a  that  the  account  presented  to  the  oommis- 
strong  presumption    that   only    the   net  sioners,  the  disallowance  of  which  is  com* 
avails,  after  all  charges  of  this  sort  had  plained  of,  was  due  to  the  appellant  by 
been  deducted,  were  sent  to  him,  so  that  book;  and  she  makes  profert  of  her  book  in 
his  only  duty  must  have  been  to  pay  over  the  precise  form  that  has,  time  out  of 
the  sums  as  they  were  received.     We  do  mind,  been  used  in  ordinary  declarations 
not  see,  therefore,  how  Mr.  Bull's  condition  in  an  action  of  book  debt,  and  does  not 
was  anything  other  than  that  of  an  ordi-  state  her  claim  in  any  other  form  or  as 
nary  collecting  agent;  and  if  we  are  correct  arising  in  any  other  way.    How,  then, 
in  this,  there  can  be  no  doubt  that  the  could  the  auditor  treat  the  claim  in  any 
statute  of  limitations  applies  to  the  case.  other  way  than  as  a  claim  at  law  like  any 
"  But  we  do  not  see  how  it  was  possible  other  book  debt !    And  as  the  statute  of 
for  the  appellant  to  recover  in  this  case  limitations  is  made  directly  applicable  to 
before  the  auditor   that  portion  of   her  the  action  of  book  debt,  and  is  held  to 
claim  which  is  of  more  than  six  years'  apply  to  a  debt  by  book  in  whatever  form 
standing,   on  another   ground,   whatever  presented,  it  appears  to  us  that  there  is  no 
might  have  been  the  case  before  the  com-  way  of  avoiding  the  application  of  the 
missioners.     No  doubt,  on  a  trial  before  statute  without  wholly  departing  from  the 
commissioners  on  an  insolvent  estate,  it  is  claim  which  the  appellant  has  made  upon 
open  to  a  party  to  make  out  either  an  the  record.   There  was  an  attempt  to  avoid 
equitable  or  legal  claim,  and  on  his  doing  this  result  by  claiming  that  the  language 
either  ho  is  entitled  to  an  allowance  of  it,  of  the  second  reason  for  the  appeal  was 
since  in  that  tribunal  there  are  no  plead-  general  enough  to  justify  proof  of  any  just 
ings  to  embarrass  a  claimant,  and  the  com-  claim,  whether  legal  or  equitable;  but  tiiia, 
missioners  must  have  equitable  as  well  as  we  think,  is  not  so.   Indeed,  there  is  really 
legal  powers,  or  they  could  not  do  justice  but  one  reason  given  for  the  appeal.  What 
in  all  cases.    But  when  a  case  oomes  by  is  called  the  second  reason  sets  up  no  new 
appeal  from  the  commissioners  to  the  su-  or  different  daim  from  the  first.     It  ex- 
perior  court,  although  there  are  of  course  pressly  refers  to  the  claim  made  in  the 
the  same  equitable  and  legal  powers  in  the  first  reason,  and  is  a  mere  allegation  that 
court,  yet  by  the  rules  of  practice  which  the  commissioners  rejected  it  when  they 
prevail  in  that  court  the  claimant,  where  should  have  allowed  it. 
he  is  the  appellant,  must  give  the  opposite  *•  We  are  of  opinion,  therefore,  that  so 
party  specific  notice  of  his  claim  by  filing  much  of  the  ap[)cllant's  claun  as  was  of 
what  are  called  the  reasons  for  his  appeal,  more  than  six  years*  standing  at  the  time 
In    this  case  the  appellant  might  have  of  the  death  of  Mr.  Bull  cannot  be  re- 
stated her  claim  in  such  a  manner  as  to  covered  against  his  estate." 
entitle  her  to  a  recovery  whether  it  was  an  ^  Clark  v.  Moody,  17  Mass.  145. 
equitable  or  strictly  legal  one.    But  she  ^  In  Wilkin  r.  Wilkin,  1  Balk.  9. 
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case  is  made  to  be,  that  the  factor  is  liable  only  on  demand,  or  on 
refbsal  to  pay  money,'  yet,  if  the  general  principle  adopted  by  Holt  is 
right,  that  the  mere  acting  as  bailiff  is  promising  to  account,  it  would 
not  seem  that  a  demand  is  in  all  cases  necessar}^  to  enable  the  principal 
to  maintain  his  action.  Indeed,"  he  says,  ^'  such  a  limitation  of  the 
liability  of  a  factor  would  be  exceedingly  inconvenient,  and  tend  to  the 
embarrassment  of  trade ;  for  if  a  merchant  who  sends  his  goods  to  a 
foreign  country  to  be  sold  can  have  no  right  to  call  for  his  money,  the 
proceeds  of  his  goods,  until  he  has  sent  abroad  to  make  a  demand,  the 
risk  of  loss  from  the  failure  of  factors  would  be  considerably  increased, 
and  the  disposition  to  trust  them  proportionably  impaired.  Generally 
the  consignor  of  goods  accompanies  his  consignment  with  directions 
how  to  apply  the  proceeds :  either  to  pay  them  over  to  a  third  person ; 
or  to  remit  in  bills,  or  in  merchandise,  or  in  specie ;  or  to  hold  them  to 
answer  his  future  orders :  and  in  these  cases  there  can  be  no  difficulty. 
For  the  factor  cannot  be  liable  until  he  has  actually  or  impliedly  broken 
his  orders.  I  saj'  impliedly,  for  if  the  banker  should  become  bankrupt 
or  insolvent,  with  the  goods  of  the  principal  or  theu*  proceeds  in  his 
hands,  so  that  he  is  disabled  fh>m  remitting  them,  or  otherwise  appro- 
priating them  according  to  the  instructions  of  the  principal,  there  seems 
to  be  no  reason  why  an  action  would  not  immediately  lie  against  him ; 
by  analogy  to  the  common-law  principle,  that  when  a  duty  is  to  arise 
upon  a  demand,  and  the  party  liable  has  disabled  himsell*  from  per- 
forming, the  necessity  of  a  demand  ceases.  And  if  this  were  not  so, 
creditors  here,  who  could  not  for  a  long  time  cause  a  demand  to  be 
made,  would  have  no  opportunity  of  securing  themselves  out  of  the 
effects  of  the  factor  in  this  country ;  while  creditors  of  a  different  de- 
scription, but  not  more  meritorious,  would  meet  with  no  impediment  in 
securing  their  debts. 

^^The  practice  here  has  conformed  to  this  principle ;  for  many  instances 
are  known  to  have  occurred,  of  actions  brought  and  sustained  against 
factors  in  foreign  countries,  although  no  demand  had  been  previously 
made  upon  them  to  render  an  account.  And  it  is  probabl}"^  upon  this 
ground,  if  at  all,  that  a  principal  may  prove  his  claim  against  his  factor, 
under  a  commission  of  bankruptcy  in  England,  althou^  no  demand 
had  been  made  upon  him ;  so  that  the  debt  was  contingent  according 
to  the  general  liability  of  factors.^  It  is  also  the  duty  of  factors  to 
account  to  their  principals  in  a  reasonable  time,  without  any  demand, 
in  cases  where  a  demand  would  be  impracticable  or  highly  inconvenient, 
so  that  a  factor  abroad,  who  should  receive  goods  to  sell,  without 

^  In  Green  v.  Williams,  21  Kan.  6i»  it  to  ran  in  favor  of  the  agent  until  a  de- 
was  held  that  in  the  absence  of  any  agree-  mand  has  been  made  M^n  him  for  the 
ment  between  a  principal  and  his  agent  money,  or  at  all  events  until  directions 
residing  in  another  State,  as  to  when  or  have  been  given  him  as  to  how  it  ahall  be 
how  money  collected  by  him  shall  be  sent  sent, 
to  the  principal,  the  statute  does  not  begin 
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special  directions  as  to  the  mode  of  remittance,  would  be  held,  according 
to  the  course  of  business,  to  give  his  principal  information  of  his  prog- 
ress in  the  transaction ;  and  if  he  should  neglect  unreasonably  to  for- 
ward his  account  to  his  employer,  this  negligence  would  be  a  breach  of 
his  contract,  and  subject  him  to  an  action.  So,  if  he  should  render  an 
untrue  account,  even  without  any  intention  of  fraud,  claiming  greater 
credit  than  he  was  entitled  to,  so  that  the  balance  shown  was  not  true, 
we  conceive  the  principal  would  have  a  right  of  action,  without  a  de- 
mand. For  he  would  not  be  obliged  to  submit  to  such  charges  as  the 
factor  should  choose  to  make,  or  to  w^t,  perhaps  at  the  risk  of  his 
debt,  until  his  agent  should  voluntarily  correct  his  account,  and  ac- 
knowledge a  Just  balance.  But  if  the  factor  should  receive  and  sell 
the  goods,  without  any  special  orders  as  to  remittance,  upon  an  under- 
standing, express  or  implied,  that  he  is  to  hold  the  proceeds  to  the 
order  of  his  principal ;  and  he  does  nothing  in  violation  of  those  orders, 
or  to  disable  himself  fh>m  compljdng  with  them  when  they  shall  be 
received ;  and  transmits  a  true  account  of  sales,  in  a  reasonable  time, 
according  to  the  course  of  business,  and  is  ready  to  remit  or  answer 
drafts  upon  him,  —  we  thmk  that  no  action  will  lie  against  him  for  the 
balance  in  his  hands,  for  his  contract  is  to  sell  and  render  an  account, 
and  he  ought  not  to  be  held  to  remit  at  his  own  risk ;  and  he  cannot 
remit  at  the  risk  of  his  principal,  unless  in  compliance  with  instructions. 
It  was  urged  in  argument,  that,  as  the  defendants  had  stated  an  account 
and  acknowledged  a  balance,  they  were  indebted  for  that  balance,  and 
that  a  right  of  action  immediately  accrued  without  demand,  as  in  other 
cases  of  admitted  debt.  It  may  be  so,  where  there  is  nothing  in  the 
case  to  control  the  legal  presumption.  But  if  the  course  of  business 
between  the  parties,  or  any  evidence  accompanying  the  account,  shows 
a  contrary  implication,  the  presumption  would  fail. 

^'  In  the  case  before  us,  the  referees  state  that,  when  the  account  was 
sent  on,  which  acknowledges  the  balance,  it  was  accompanied  by  a  letter 
from  the  defendants,  in  which  they  state  that  they  hold  the  balance  for 
the  order  of  the  plaintiff.  This  declaration  is  repeated  in  the  following 
month ;  and  it  appears  by  the  account  stated  by  the  referees  that  all 
the  proceeds,  except  the  balance  acknowledged,  had  been  paid  by  drafts 
from  the  plaintiff.  These  facts,  with  nothing  of  a  contrary  complexion, 
go  far  to  show  that  the  consignments  were  accepted  with  an  under- 
standing that  the  proceeds  were  not  to  be  remitted  without  orders  from 
the  consignor. 

*^The  case  in  this  view  seems  to  be  at  least  as  strong  as  that  cited 
from  10  Johns., ^  in  which  it  was  decided  that  the  consignee  was  not 
liable  in  the  action,  because  he  had  committed  no  breach  of  trust  or 
duty.  It  appeared  in  that  case  to  be  the  usage  for  the  consignor  to 
direct  the  mode  of  remittance ;  and  it  probably  is  the  general  practice 

I  Ferrifl  v.  Pania,  10  Johns.  (K.  Y.)  285. 
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everywhere.  Such  practioe,  ti^ether  with  the  conduct  of  the  defend- 
ants in  thb  case  before  us,  may  justiQ-  the  conclusion  that  this  con- 
signment was  made  and  accepted  conformably  to  this  practice.  But 
this  is  a  fact  to  be  stated  by  the  referees,  and  not  by  the  court.  If 
they  determine,  from  the  evidence  in  the  case,  that  the  understanding 
of  the  parties  was,  that  the  consignor  was  to  direct  the  remittance,  to 
draw  for  the  proceeds,  or  otherwise  appropriate  them,  then  the  defend- 
ants were  not  liable  to  the  suit ;  and  of  course  not  to  the  costs,  unless 
the}'  were  negligent  in  transmitting  their  account,  or  upon  another 
ground  they  rendered  themselves  liable.^ 

^'  It  has  been  stated,  as  one  of  the  grounds  of  the  liability  of  a 
factor,  that  he  should  have  ti*ansmitted  a  false  account,  or  one  misrep- 
resenting the  balance  in  his  hands.  In  the  account  transmitted  by  the 
defendants,  the  balance  stated  is  little  more  than  half  the  amount  found 
by  the  referees  to  be  due.  Prima  facie ^  this  shows  a  wrong  statement 
of  account,  by  which  the  plaintiff  was  not  bound  to  abide.  If  he  had 
drawn  for  a  larger  sum,  his  bill  might  have  been  protested ;  if  he  had 
drawn  for  the  balance  as  stated,  it  might  have  been  an  admission  that 
the  balance  was  true.  He  had,  therefore,  a  right  to  sue,  if  it  should 
turn  out  that  there  was  a  misstatement  of  the  account.  On  the  other 
hand,  if  it  shall  appear  that  the  account  was  correct,  and  that  the 
referees  have  increased  the  balance  against  the  defendants  improperly, 
or  from  considerations  of  supposed  equity,  contrary  to  their  legal  rights, 
the  eventual  balance  found  would  not  affect  their  liability  when  the  suit 
was  brought.'^ 

From  the  cases  cited  in  this  and  the  previous  section  it  may  be  said 
that  the  tendency  of  the  courts  is,  to  hold  that,  in  the  case  of  an  ordi- 
nar}'  collecting  agent,  whose  only  duty  is  to  receive  and  pay  over  the 
money  to  his  principal,  the  statute  begins  to  run  immediately  upon  the 
receipt  of  the  money,  regardless  of  the  question  whether  a  demand  has 
been  made  or  not,  unless  he  has  fraudulently  concealed  the  fact  of  its 
receipt  by  him,'  or  in  any  event  after  the  lapse  of  a  reasonable  time 

• 

»  When  there  is  an  understanding  be-  «  Campbell  v.  Boggs,  48  Penn.  St  524; 

tween  the  parties  that  the  agent  is  to  Emmonsi;.  Hayward,  6Cush.  (Mass.)  601; 

account  or  pay  on  demand,  the  agreement  East  India  Co.  v,  Paul,  1  Eng.  L.  &  Eq.  44; 

takes  the  place  of  any  implied  contract,  Estes  v,  Stokes,  2  Rich.  (S.  C.)  820;  Hop. 

and  controls.    Thus,  where  money  is  de-  kins*.  Hopkins,  4  Strobh.  (S.  C.)  Eq.  207; 

posited  with  an  agent  io  be  loaned  or  in-  Cogwin  «.  Ball,  2  IlL  App.  70.     In  Dodd 

vested  with  interest  and  be  accounted  for  v.  Vannay,  61  Ind.  89,  it  was  held  that  a 

on  demand  ;  whether  the  loans  be  made  creditor  who  takes  a  note  from  his  debtor 

or  not,  or  whether  the  money  is  used  by  to  be  collected  and  applied  to  the  payment 

the  agent  or  not,  or  although  the  money  of  his  debt,  and  the  balance  to  be  paid  to 

IB  used  by  him  which  would  amount  to  the  debtor,  is  the  debtor's  agpnt,  and  not 

a  loan  to  him,  the  statute  does  not  be-  liable  for  the  balance  until  demand  has 

gin  to  run  in  his  favor  until  after  a  de-  been  made  therefor.   The  statute  begins  to 

mand  for  an  accounting  is  made  upon  him.  run  against  the  claim  of  a  principal  to 

Baker  v.  Joseph,  16  Cal.  173.  recover  from  an  agent  who  has  collected  a 
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after  he  has  received  it,  in  which  to  notify  his  principal.^  Where  the 
agent  has  properly  notified  his  principal  of  the  collection,'  or  where  he 
has  rendered  him  an  account  of  his  transactions,  the  statute  runs  from 
the  receipt  of  such  notice  or  account  by  the  principal.*  And  in  the 
case  of  factor's  other  agencies,  involving  a  more  complicated  condition, 
the  question  as  to  whether  a  demand  is  essential  to  complete  the  liabilit}' 
of  the  agent  will  depend  upon  the  nature  and  character  of  the  business, 
and  the  contract  that  is  fairly  implied  therefVom,  in  ^iew  of  all  the  cir- 
cumstances.^ There  is  apparently  no  good  reason  wh}'  a  principal,  in 
the  case  of  ordinarj*  agencies,  should  be  protected  against  his  own  laches 
any  more  than  any  other  creditor ;  and  such  cases  seem  clearly  to  be 
within  the  very  mischiefs  that  the  statute  designed  to  correct,  and,  ex- 
cept in  those  cases  where  the  agent  stands  in  the  position  of  a'trustee 


note  for  him,  from  the  time  when  the  note 
was  collected.  Lawrence  University  v. 
Smith,  32  Wis.  587. 

1  In  Mitchell  v.  McLemore,  9  Tex.  151, 
it  appeared  that  in  November,  1839,  the 
defendant  agent  acknowledged  the  receipt 
from  the  plaintiff  of  a  sum  of  money  to  be 
invested  in  paying  government  fees  for 
Texas  scrip,  placed  in  his  hands  for  loca* 
tion.  This  he  failed  to  do,  and  in  1850 
the  plaintiff  brought  an  action  to  recover 
back  the  money.  The  court  held  that  it 
was  the  duty  of  the  agent  to  perform  what 
he  had  undertaken  to  do,  within  a  reason- 
able time,  and  that  when  he  violated  his 
duty  by  allowing  that  time  to  pass  without 
performing  it,  he  rendered  himself  liable 
to  an  action,  and  from  that  time  the  stat- 
ute of  limitations  began  to  run,  and  that 
in  this  case  it  had  begun  to  nin  and  be- 
come a  bar  to  the  action  before  it  was 
brought.  See  also,  to  the  same  effect, 
Denton  v.  Embury,  10  Ark.  228;  Jett  v. 
Hempstead,  25  id.  462.  This  rule  was 
also  adopted  in  Hickok  v.  Hickok,  18  Barb. 
(N.  Y.)  682;  McDonnell  v.  Bank  of  Mont- 
gomery, 20  Ala.  813. 

«  Lyle  V,  Murray,  4  Sandf.  (N.  Y.)  590; 
McCoon  V.  Galbraith,  29  Penn.  St.  298; 
Davies  v.  Crum,  4  Sandf.  (N.  Y.)  855. 

'  McCoon  V.  Galbraith,  ante, 

^  Clark  V,  Moody,  afUe.  This  rule 
furnishes  the  key  to  the  many  apparently 
conflicting  decisions  upon  the  question  as 
to  when  the  statute  attaches  against  the 
principal.  Thus,  where  an  agent  is  author- 
ized to  collect  money  for  his  principal,  and 
nothing  ia  said  as  to  when  he  shall  pay  it 
over,  what  contract  does  the  law  fairly 


raise  from  the  relation?  In  determining 
this  question,  the  circumstances  of  the 
case  and  the  situation  of  the  parties,  the 
nature  of  the  transaction  and  the  probable 
duration  of  the  relation,  are  all  to  be 
looked  to.  If  the  parties  are  in  the  same 
town  or  city,  or  so  situated  as  to  be  fre* 
quently  together,  the  presumption  would 
naturally  be  that  the  parties  Intended  that 
when  the  money  was  collected  the  agent 
should  pay  it  over  to  the  principal,  or  at 
the  least  notify  him  of  the  fact  of  collec- 
tion, so  as  to  give  him  an  opportunity  to 
call  for  it  in  person,  or  direct  how  it  should 
be  paid.  If  the  parties  are  distant  from 
each  other,  the  presumption  would  very 
properly  be  that  the  agent  was  expected 
to  notify  the  principal,  and  await  his  direc- 
tions as  to  the  disposition  to  be  made  of 
the  funds,  because  it  could  not  have  been 
contemplated  tfaa,t  the  agent  should  pay 
the  money  in  person,  or  that  the  principal 
should  call  upon  him,  in  person,  for  it. 
Therefore,  in  such  a  case  the  presumption 
would  be  that  the  parties  intended  that 
the  agent  should  notify  him  when  the 
money  was  collected,  so  as  to  give  the 
principal  an  opportunity  to  direct  how  it 
should  be  disposed  of;  and  in  the  latter 
case  the  statute  would  begin  to  run  from 
the  receipt  of  the  notice,  Lyle  v.  Murray, 
ante ;  Jett  «.  Hempstead,  ante ;  while  in 
the  former  case  it  would  run  fi-om  the 
receipt  of  the  money  by  the  agent,  Glenn 
V.  Cuttle,  ante;  as  the  principal  is  charged 
with  some  diligence  in  looking  after  his 
own  business.  Hart's  Appeal,  82  Conn. 
520;  Clark  v.  Moody,  arUe. 
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under  an  express  trust,  or  has  been  guilt}*  of  actual  fVaud  in  concealing 
his  liability  to  his  principal,  there  is  no  good  reason  why  the  statute 
should  not  commence  to  run  in  his  favor  after  the  lapse  of  a  reasonable 
period  in  which  to  give  notice  to  his  principal.^  If  a  person  intrusts 
important  interests  to  the  care  of  another,  leaving  the  whole  matter 
resting  in  parol,  there  is  no  reason  why  a  judicial  exception  should  be 
made  in  his  favor  to  take  his  interests  out  of  the  operation  of  the  stat- 
ute, when,  by  the  exercise  of  proper  business  discretion  or  of  reasonable 
diligence  on  his  part,  his  interests  would  have  been  properly  protected  ; 
nor,  where  the  agent  has  unreasonably  dela^'ed  notice  to  his  principal  of 
the  fact  of  collection,  can  he  claim  the  benefit  of  the  rule  that  a  demand 
shall  be  made  before  action  brought.^    Where  goods  are  left  with  a 

1  Glenn  V.  Cattle,  2  Grant's  Gas.  (Penn.)  were  employed  by  A.  to  lay  out  £500  on 

278;  Flemings.  Culbert,  46  Penn.  St.  498.  mortgage.     They  lent  the  money  to  L.  on 

>  Estes  V.  Stokes,  2  Rich.  (S.  C.)  820.  the  mortgage  of  certain  premises,  and  re- 
in the  case  of  a  general  agency,  where  the  tained  possession  of  the  mortgage  deed, 
business  runs  through  a  considerable  The  premises  were  afterwards  sold  subject 
period,  the  statute  of  limitations  does  not  to  the  mortgage,  and  the  purchaser  paid 
begin  to  run  until  the  expiration  of  the  0.  the  £500  and  interest,  but  without  the 
agency,  especially  where  there  is  a  current  knowledge  of  B.,  and  the  deed  was  given 
account.  But  if  the  transactions  are  iso-  up  to  the  purchaser  by  0.,  but  no  receipt 
lated,  the  statute  attaches  to  each  in  the  was  indorsed  thereon,  nor  was  any  recon- 
order  of  their  event.   Hopkins  r.  Hopkins,  veyance  or  receipt  executed  or  signed  by 

4  Strobh.  (S.  C. )  £q.  207;  Parris  v.  Cobb,  A.,  who  was  not  informed  that  the  money 

5  Rich.  (S.  C.)  183.  In  a  North  Carolina  had  been  paid.  In  December,  1832,  C, 
case,  one  member  of  a  firm  was  appointed  without  the  knowledge  of  B.,  returned  to 
agent  for  the  others,  to  collect  the  debts  the  purchaser  £300,  and  received  back  the 
due  the  firm  and  account  for  them  as  fast  mortgage  deed,  and  no  part  of  the  £500 
as  received,  or  whenever  required  by  the  was  paid  to  A.  Interest,  at  first  on  the 
other  partners.  He  entered  upon  the  dis-  £500,  and  then  upon  the  £300,  was  paid 
charge  of  these  duties  in  August,  1774.  to  C.  by  the  purchaser;  and  entries  were 
In  April,  1777,  he  made  a  payment  to  the  made  in  the  books  of  the  defendants,  giv- 
other  partners  of  a  part  of  their  respective  ing  credit  to  A.  for  interest  on  the  £500, 
shares,  who,  being  British  subjects,  were  and  debiting  him  with  interest  paid  to  his 
shortly  after  obliged  to  leave  the  State,  agent.  In  July,  1838,  the  defendants  dis- 
In  1800,  twenty-three  years  later,  a  bill  for  solved  partnership.  Up  to  the  dissolution, 
an  accoimting  was  brought  against  the  interest  on  the  £500  was  regularly  paid  to 
representatives  of  the  acting  partner  (then  the  agent  of  A.  by  C,  by  checks  drawn  by 
deceased),  and  it  was  held  that  the  statute  the  defendants  on  their  bankers;  and,  after 
had  not  run  upon  the  claim,  because  no  the  dissolution,  it  was  paid  by  C,  some- 
demand  for  an  accounting  had  been  made,  times  in  cash  and  sometimes  by  checks  on 
" The  raoneys,"said  Taylor,  J.,  "  were  re-  his  own  banker.  In  some  of  the  receipts 
ceived  by  him  in  the  character  of  a  trustee,  the  money  was  described  as  interest  upon 
liable  to  pay  what  he  should  receive  when  a  mortgage.  A.  died  in  May,  1840.  In 
his  copartners  should  require  it,  and  it  December,  1846,  the  purchaser  paid  to  C. 
was  only  when  they  did  require,  and  he  the  £300  and  interest,  and  received  from 
realized  it,  that  this  fiduciary  character  him  the  mortgage  deed.  B.  was  ignorant 
was  put  an  end  to."  McNair  v.  Eennon,  of  the  receipts  and  payments  subsequent 
3  Murph.  (N.  C. )  139.  In  Sims  v.  Brut-  to  the  investment  of  the  £500,  until  1849. 
ton,  3  Exch.  802,  it  appeared  that  in  In  1848,  the  plaintiffs,  the  executors  of  A., 
March,  1882,  the  defendants,  B.  and  C,  first  discovered  that  the  mortgage  money 
who  were  then  in  partnership  as  solicitors,  had  been  repaid.     It  waa  held  that,  tmder 
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person  to  be  sold  on  commission,  and  when  sold  to  be  accounted  for  to 
the  principal,  in  the  absence  of  any  express  contract  the  law  will  from 
the  facts  imply  one  on  his  part  to  account  to  his  principal  on  demand, 
and  in  such  a  case  the  statute  would  not  run  in  his  favor  until  a  demand 
has  been  made,^  or  until  the  lapse  of  such  a  period  that  the  law  will 
presume  that  a  demand  has  been  made.'  But,  as  previously  stated,  it 
must  not  be  forgotten  that  the  weight  of  authority  sustains  the  rule 
that  a  right  of  action  does  not  accrue  until  after  a  demand.*  Where  a 
person  claims  to  act  as  the  agent  of  another,  without  any  authority 
whatever,  or  where  he  is  in  fact  an  agent  but  acts  in  excess  of  either 
his  real  or  apparent  authority,  a  person  who  has  dealt  with  him  on  the 
credit  of  his  supposed  principal  may  bring  an  action  against  the  agent 
at  any  time  within  six  years  from  the  time  when  he  has  notice  of  the 
fact  that  the  acts  were  unauthorized.^  On  the  other  hand,  where  an 
agent  becomes  personally  liable  for  a  debt  which  he  had  authority  to 
create,  and  which  the  principal  should  pay,  the  statute  does  not  com- 

the  above  circnmatances,  the  statute  of  for  money  had  and  received,  it  appeared 

limitations  was  a  bar  to  the  action;  also,  that  the  plaintiff,  a  merchant  doing  busi- 

that  no  action  woald  lie  against  B.,  iuas-  ness  and    residing  in  China,   consigned 

much  as  the  subsequent  receipt  of  the  goods  to  F.,  the  defendant's  testator,  a 

mortgage  money  by  C.  wai  wholly  un-  commission  merchant  in  New  York  City, 

authorized,  and  not  within  the  scope  of  under  an  agreement  that  F.  should  sell 

the  partnership  business.  said  goods,  and  pay  from  the  proceeds 

1  Holden    v.  Crafts,   ante;    Baird    v,  their  cost,  with  aU  expenses  of  freight. 

Walker,  12  Barb.  (N.  Y.)  298;   Judah  insurance,  &c.,  and  share  equally  with  the 

V.  Dyatt,  S  Blackf.  (Ind.)  324 ;  Claik  v,  plaintiff  Uie  net  profits  and  losses  ;  certain 

Moody,  ante,  other  goods  were  consigned  to  him  for  sale 

*  HiLLTH,  J.,  in  Topham  v.  Braddick,  on  commission.    Prior  to  January,  1865, 

ariU,  F.  had  sold  all  the  goods  consigned,  col* 

<  See  note  1,  p.  889.  lected  the  proceeds,  rendered  statements. 

In  Middleton  v,  Twombly,  125  N.  Y.  and  remitted  to  the  plaintiff  his  share  of 

620,   it  was  held  that  the  rule  that  an  the  proceeds.     In  his  accounts  F.  charged 

action  at  law  cannot  be  maintained  by  the  premiums  paid  by  him  for  insurance 

partners    representing  partnership  trans-  on  the  goods.     The  insurance  companies 

actions,  does  not  apply  to  actions  upon  in  which  he  had  insured  subsequently  de* 

express  or  implied  promises  in  relation  to  clared  dividends  in  favor  of  their  policy 

special  transactions,  or.  where  a  balance  holders  for  business  done  prior  to  1865, 

has  been  declared,  or  where  the  transaction  and  paid  over  to  F.  the  dividends  on  such 

does  not  involve  an  accounting  as  to  part-  insurance  paid  by  him,  the  last  payment 

nership  transactions.  being  made  in  1867,  he  never  reported  or 

When,   from  the  usual  course  of  busi-  paid  over  to  plaintiff  any  part  thereof ; 

ness,  or  pursuant  to  special  contract  and  plaintiff  had  no  knowledge  of  these  facts 

instructions,  a  foreign  factor  has  been  in  until  1888,  when  this  action  was  brought, 

the  habit  of  remitting  the  proceeds  of  It  was  held  that  plaintiffs  portion  of  said 

consignments  received  by   him   without  dividends  became  due  and  payable  upon 

demand  from  the  consignor,  it  is  his  duty  their  receipt  by  F.,  and  no  demand  was 

to  remit  the  proceeds  of  future  consign-  necessary  to  set  the  statute  of  limitations 

ments  without  waiting  for  demand,  and  a  in  motion,  and  therefore,  that  the  action 

cause  of  action  against  him  accrues  upon  waa  barred  by  the  statute, 
the  receipt  of  such  proceeds,  and  his  fail-         *  Flack  v,  Haynie,  18  Tex.  408. 
ure  to  remit     In  this  case  in  an  action 
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mence  to  run  against  his  claim  for  indemnity  until  he  had  paid  the  debt ;  ^ 
and  where  he  has  sold  property  for  his  principal  which  proves  worthless, 
whereby  he  is  subjected  to  loss,  the  statute  does  not  begin  to  run  until 
he  is  subjected  to  such  loss ; '  that  is,  until  he  has  been  compelled  to 
respond  in  damages  in  consequence  of  the  defects  in  the  goods  sold. 

1  Gilmore  v.  Bussey,  12  Me.  418.  «  Legare  ».  Fraser,  8  Strobh.  (S.  C.) 

377. 
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CHAPTER  Xn. 
Bills,  Notes,  Checks,  &a 

Ssa  124.  When  payable  on  Demand.  Ssa  182.  Bills  and  Notes  subject  to  Grace. 

125.  Notes  or  Bills  payable  "after  188.  Notes  payable  upon  the  happen- 

Demand/*  **  after  Sight,"  &c  ing  of  a  Contingency. 

126.  Notes  and  Bills  payable  by  In-  184.  Indorser  of  Notes  or  Bills. 

stalments.  185.  Acceptor  of  BilL 

127.  Oupons,  Interest  Warrants,  &c  186.  Drawer  of  BilL 

128.  Notes  payable  in  Specific  Ar-  187.  Suspension  of  Statute  by  Agree- 

ticles.  ment  of  the  Parties. 

129.  Notes  subject  to  Assessment  138.  Goods  sold  on  Credit  to  be  paid 

180.  Bill  of   Exchange  payable  at  in  Note  within  Certain  Time. 

Particular  Place.  189.  Witnessed  Notes. 

181.  BiUs  accepted  after  Maturity.  140.  Checks. 

Sec.  124.  When  payable  on  Demand.  —  As  has  already  been  stated, 
the  statute  of  limitations  begins  to  run  upon  a  bill  or  note  payable  at  a 
fixed  date,  upon  its  maturity,  which  is  the  da}'  succeeding  that  upon 
which  it  becomes  due,  as  the  payor  has  the  whole  of  the  da}-  upon 
which  it  becomes  due  in  which  to  pay  it.^  Notes  payable  ^^  on  de- 
mand" become  due  and  payable  from  their  date,  in  the  absence  of  any 

1  Ferris  v.  Williams,  1  Cranch  (U.  S.  where  he  resided,  accepted  a  bill  of  ex- 

C.  C),  475 ;  Short  v,  McCarthy,  8  B.  &  change,  dated  May  1,  1878,  payable  three 

Aid.  631 ;  Wittersheim  v.  Carlisle,  1  H.  Bl.  months   from  date.    Soon  after  he   ab- 

681.   And  this  is  so,  even  though  the  action  sconded,  coming  to  New  York  in  July  of 

would  then  be  fruitless.    Emery  v.  Day,  1  that  year,   where   he  concealed   himself 

C.  M.  &  B.  245.     In  Raefle  v,  Moore,  58  from  his  creditors.     The  plaintiff  discoy- 

Ga.  94,  it  was  held  that  a  note  payable  one  ered  him  in  1882,  demanded  payment  of 

day  after  date  became  due  on  the  next  day,  his  bill,  and,  upon  his  refusal,  brought 

but  could  not  be  sued  until  the  next  day,  suit  upon  the  acceptance.      It  was  held 

even  though  the  note  was  antedated,  and  that  the  action  was  barred  by  the  statute 

that  a  suit  brought  on  the  day  it  became  of  limitations  ;  that  the  case    was    not 

due  would  be  premature.    A  note  payable  within  any  of  the  statutory  exceptions, 
one  day  after  date,  dated  Dec.  14, 1850,        The  plain  language  of  the  statute  may 

was  sued  Dec.  16,  1854,  and  it  was  held  not  be  perverted  to  remedy  the  hardship 

barred  by  the  statute.     Smith  v.  Wilson,  or  injustice  of  any  particular  case. 
15  Tex.  132.     But  on  such  a  note  an        Sleght  v.  Kane,  1  Johns.  Cas.  (N.  Y.) 

action  commenced  Dec.  14,  1854,  would  76  ;  Poillon  v.  Lawrence,  77  N.  Y.  207, 

have  been  in  season.    Cornell  v,  Moulton,  and    the   cases   determining,   where  the 

3  Den.  (N.  Y.)  12.     On  such  a  note  the  debtor  has  been  absent  from  the  State,  as 

statute  begins  to  run  on  the  succeeding  to  what  is  a  return  or  coming  into  the 

day.     Davis  v.  Eppinger,  18  Cal.  878.  State,  so  as  to  set  the  statute  running, 

Engel  V.  Fischer,  102  N.  Y.  400.  distinguished. 

The   defendant,    at   Yienna,    Austria, 
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Statute  to  the  contrary,  and  consequent!}'  the  statute  begins  to  run 
thereon  from  their  date,*  if  delivered  on  that  day ;  but  if  it  is  not  deliv- 
ered on  the  day  of  its  date,  the  statute  begins  to  run  from  the  date  of 
its  delivery,  and  not  from  its  date,  because  until  delivered  it  does  not 
become  operative,  and  no  right  of  action  exists  until  that  time."  And 
the  same  is  also  true  as  to  notes  payable  "  at  sight,"  •"  when  de- 
manded," or  "  when  called  for,"  *  or  *'  in  such  instalments  or  at  such 
times  as  C.  may  require,"  *  or  "  when  wanted,"  •  or  indeed  any  note  ia 

1  Wilks  V.  Robinson,  8  Rich,  (S.  C.)  Jones  (N.  C.)L.  189;  Presbreyu.  Williams, 
182  ;  £a8ton  v.  M'Alliater,  1  Mo.  662  ;  15  Mass.  198  ;  Easton  v.  Long,  1  Mo.  662 ;. 
Taylor  V.  Witman,  8  Grant's  Cas.  (Penn.)  Little   v.   Blant,   9  Pick.   (Mans.)   488; 
188;   Larason  o.  Lambert,  12  N.  J.  L.  Codman  o.  Rogers,  10  id.  112.    The  words 
247  ;  Hill  v.  Henry,  17  Ohio,  9  ;  Hirst  «.  "on  demand,"  «*at  sight,"  Ac.,  are  held 
Brooks,  50  Barb.  (N.  Y. )  854 ;  Newman  not  to  constitate  a  condition  precedent, 
V,  Kettell,  18  Pick.  (Mass.)  418;   Wen-  but  rather  to  import  that  the  debt  is  due- 
man  V.  Mohawk  Ins.  Co.,  18  Wend.  (N.  Y. )  immedUtely.    Byles  on  Bills,  842.    And 
267  ;   Fells  Point  Savings  Institution  v.  unless  accompanied  by  some  writing  re- 
Waedon,  18  Md.  820;  White's  Bank  v.  straining  or  postponing  the  right  of  action,. 
Ward,  85  Barb.  (N.  Y.)   687.     Mills  v,  the  statute  begins  to  run  thereon  from 
Davls,llSN.  Y.  248.  And  the  fact  that  the  its  date.     Christie  v.  Fosdick,  Sel.  N.  P. 
statute  provides  that  any  negotiable  note,  851 ;  Megginson  v.  Harper,  2  C.  &  M.  822  r 
which  remains  unpaid  four  months,  shall  Garden  v.  Bruce,  L.  R.  8  Ezch.  800.    In 
be  overdne,  does  not  change  the  rule,  and  Lee  v.  Cassin,  2  Cranch  (U.  S.  C.  C. ),. 
the  statute  begins  to  run  from  the  date  of  112,  a  note  payable  on  demand  was  held 
the  note.   Trustees,  &c.  i;.  Smith,  52  Conn,  not  payable  until  demand  made  ;  but  thia. 
484.     In  McMullen  v.  Rafferty,  89  N.  Y.  case  stands  alone,  although  the  doctrine  is- 
456,  one  H.  executed  and  delivered  to  warranted  by  a  fair  construction  of  the  con- 
plaintiff  a  non-negotiable  note,  made  pay-  tract,  and  not  by  authority.     Rnlf  v.  Bull, 
able  on  demand,  upon  the  back  of  which  7  H.  &  J.  (Md.)  14 ;  Peaalee  v,  Bretd,  10* 
defendant  had  written  his  name.    In  an  N.  H.  489.    The  same  rule  prevails  in 
action  thereon,  it  was  held  that  the  de-  Scotland.    Stephenson  v.  StephenRon,  11 
fendant  did  not,  in  a  commercial  sense,  be*  F.  C.  Sc.  639 ;  De  Lavalette  v.  Wendt,  75 
come  an  indoraer,  but  could  be  treated  by  N.Y.  579 ;  Wheeler  v.  Warner,  47  id.  519. 
the  plaintiff  either  as  maker  or  guarantor  ;         >  Craft    v.   Thomas,   128    Ind.    513  ; 
and  in  either  capacity  the  cause  of  action  0' Neil  v.  Maghee,  81  Cal.  681;  Jones  v, 
accrued  against  him  immediately  upon  the  NicoU,  82  Cal.  88. 
execution  of  the  note  and  without  demand;         <  Copp  v.  Lancaster,  Cro.  Eliz.  548  ; 
that  the  statute  of  limitatious  then  began  Mcintosh   o.   Haydon,  Ry.   &  M.   868 ;; 
to  run  in  his  favor,  and  as  the  action  was  Rumball  v.  Bull,  10  Mod.  88  ;  Collins  v, 
commenced  more  than  six  years  after  date  Banning,  12  id.  444. 
of  note,  it  was  barred  by  said  statute.     It         *  Bowman   v.  McChesney,   22  Qrett. 
was  also  held,  that  payments  of  interest  by  (Va. )  609  ;  Kingsbury  v,  Butler,  4  Yt.  458. 
H.,  although  with  the  knowledge  of  the         >  White  v.  Smith,  77  111.   851.     But 
defendant,  did  not  prevent  the  running  of  see  Creighton  v.  Rossean,  1   Iowa,  183, 
the  statute  ;  to  have  that  effect  they  must  where  a  note  made  payable  *'  at  any  time 
have  been  made  by  him,  or  for  him,  by  his  within  two  yeare"  was  held  not  to  become 
authorized  agent.     In  Thrall  v.  Mead,  40  payable  until  two  yeara  from  its  date,  nn- 
Vt.  540,  in  an  action  on  a  note  payable  on  less  the  holder  exercised  his  option  to  make 
demand,  it  was  held  that  six  yeara  was  a  it  become  payable  at  an  earlier  date  by  de- 
reasonable  time  in  which  to  make   de-  manding  payment,  in  which  case  it  became 
mand,  and  that  the  statute  runs  from  that  due,  and  the  statute  began  to  run  from  the 
time.    Upon  the  general  proposition  stated  date  of  demand. 

in  the  text  see  Caldwell  v,  Rodman,  5        *  Dorranc«   v.    Morrison,    MS.    Case, 
VOL.  X.  —  28 
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which  no  time  for  pa3'ment  is  expressed.^  Thus,  in  an  Iowa  case,'  a 
bill  of  exchange,  in  which  no  time  for  payment  was  fixed,  was  held  to 
be  payable  on  demand,  and  therefore  not  entitled  to  grace  under  the 
statutes  of  that  State.  But  a  note  may  be  so  drawn  as  to  be  payable 
at  the  option  of  the  payee,  either  at  once  or  on  the  happening  of  a 
contingency.  Thus,  in  a  Tennessee  case,*  an  action  was  brought  upon 
a  note  dated  Jan.  1,  1865,  payable  in  gold  or  silver.  The  note  con- 
tained a  statement,  as  follows :  *^  This  promise  to  pay  is  on  condition 
that  the  banks  of  Tennessee  have  resumed  specie  payment  at  that 
time ;  if  not,  as  soon  thereafter  as  they  do  resume  specie  paj'mcnt ; 
and  the  court  held  that  the  payee  could  waive  payment  in  gold  or  silver 
and  recover  currency,  without  waiting  for  the  banks  to  resume,  and 
that  the  question  as  to  when  the  statute  of  limitations  began  to  run  on 
the  note  would  depend  upon  the  circumstance  whether  the  holder  of  the 
note  had  waived  payment  In  specie.  The  fact  that  a  note  is  payable 
<^  on  demand  with  interest  after  four  months  "  does  not  change  the  rule, 
or  raise  a  presumption  that  it  was  only  to  become  paj^able  after  a  de- 
mand in  fact.*  A  note  or  bill  indorsed  or  accepted  afber  it  is  due,  is,  as 
against  the  acceptor  or  indorser,  a  note  or  bill  paj'able  on  demand.*  A 
bill  of  exchange  is  subject  to  the  same  rules  in  this  respect  as  a  note, 
and  a  bill  payable  "on  presentation,"  or  "on  demand  at  sight,"  is 
treated  as  though  payable  "  at  sight,"  ^^  and  therefore  the  statute  runs 
upon  it  from  its  date. 

In  case  property  is  sold,  or  monej'  loaned,  to  be  retained  without  in* 
terest  until  called  for  or  demanded,  and  no  note  is  given  therefor,  the 
statute  does  not  begin  to  run  until  demand  is  made,  as  the  rules  of  com- 
mercial law  are  not  applicable  in  such  cases :  ^  and  the  implied  contract 
raised,  and  which  controls,  is,  that  the  debt  is  not  due  or  payable  until 
demand  or  something  equivalent  thereto  is  made.  Where  a  note  is 
given  payable  on  demand,  but  at  the  same  time  an  agreement  is 
executed  which  is  to  be  taken  in  connection  with  it,  and  by  the  terms 

District  Court,   Philadelphia,    June   17,  in  the  absence  of  any  proof  upon  that  point. 

1848.  In  Young  v.  Weston,  39  Me.  492,  a  note 

1  Aldans  v.  Cornwall,  L.  R.  8  Q.  B.  given,  payable   "  at  any  time  within  six 

673 ;  Holmes  v.  West,  17  Cal.  623 ;  Whit-  years  from  this  date,"  was  held  to  be  a 

lock  V,  Underwood,  2  B.  &  C.  157.    In  note  payable  on  demand,  and  that  the  stat- 

Tucker  v.  Tucker,  119  Mass.  79,  the  note  ute  attached  to  it  from  its  date, 
in  suit  was  lost.     It  was  alleged  that  on         '  Davenport  Bank  v.  Price,  52  Iowa, 

July  1, 1869,  the  defendant  gave  the  plain-  570. 

tiff  his  note  for  $1,000,  payable  on  demand.         •  Walters  v,  McBee,  1  Lea  (Tenn),  864. 
The  evidence  was  that  at  the  date  named         *  Loring  v,  Gumey,  5  Pick.  (Mass.)  15; 

the  plaintiff  lent  the  defendant  $1,000,  First  National  Bank  v.  Price,  52  Iowa, 

and  at  the  same  time  received  from  him  a  670. 

note  for  that  sum,  which  had  been  lost,  and         *  Rodgers  v.  Eosser,  57  Ga.  819 ;  Patter^ 

could  not  be  produced.     There  was  no  son  v.  Todd,  18  Penn.  St.  426. 
evidence  as  to  when  the  note  became  pay-         *  Dixon  v.  Nntall,  1  C.  M.  &  R.  807. 
able,  but  the  court  held  that  it  might  be         ^  Sweet  v.   Irishi  86  Barb.    (N.  Y.) 

presumed  that  it  was  payable  on  demand,  467. 
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of  which  the  note  is  only  to  become  paj-able  in  a  certain  contingenc}', 
the  right  of  action  does  not  accrue  nor  the  statute  begin  to  run  there- 
on until  such  contingency  accrues.  Thus,  in  an  English  case,*  C.  being, 
about  to  open  an  account  with  a  banking  compan}*,  gave  them  a  promis- 
sory note,  dated  the  4th  of  December,  18*55,  whereb}'  he  and  S.,  the 
defendant,  jointly  and  severally  promised  to  pa}'  to  the  compain',  on  de- 
mand, £200.  At  the  same  time  they  signed  and  delivered  to  the  com- 
pany a  memorandum  stating  that  the  note  was  given  as  a  collateral 
security  for  the  banking  account  intended  to  be  kept  b}*  C.,  and  that  the 
company  should  be  at  liberty  at  any  time  thereafter  to  recover  from  them, 
or  each  of  them,  up  to  the  full  amount  thereof,  every  sum  which  C. 
should  at  any  time  thereafter  become  indebted  or  liable  to  the  company, 
for  any  money's  paid,  lent,  or  advanced  by  them  to  or  for  him ;  and  in 
case  of  the  company  suing  on  the  note,  its  production  should  be  conclu- 
sive evidence  of  the  amount  claimed  by  them  from  C.  being  due  and 
owing  by  him.  The  banking  account  was  accordingly  opened  with  C, 
and  on  the  31st  December,  1855,  he  was  indebted  to  the  company  in 
£173.  No  demand  of  payment  was  made,  or  balance  struck,  until 
the  30th  June,  1856,  when  £194  was  due  from  C.  to  the  company-.  A 
balance  was  afterwards  struck  every  half-year,  the  compan}-  from  time 
to  time  making  advances,  and  C.  paying  mone}'  into  the  bank  with  which 
his  account  was  credited.  The  sums  so  credited  exceeded  the  amount 
of  the  note.  The  account  continued  until  Februar}-,  1861,  when  it  was 
closed  with  a  balance  due  to  the  company  of  £175.  In  March,  1862, 
the  company  commenced  an  action  against  the  defendant  on  the  note. 
It  was  held  that  the  cause  of  action  was  not  barred  by  the  statute  of 
limitations.  Upon  this  point  Pollock,  B.  C,  said :  "  After  much  con- 
sideration we  have  arrived  at  the  conclusion  that  the  statute  of  limita- 
tions is  not  an  answer.  Had  the  security  been  in  the  form  of  a  bond 
for  £200  and  a  defeasance  to  the  effect  of  the  memorandum,  the  opera- 
tion and  effect  of  the  security  would  have  been  clear ;  and  notwithstand- 
ing that  the  instrument  is  a  promissory  note  payable  on  demand,  which 
prima  facie  indicates  present  existing  liability  enforceable  without  de- 
mand, and  as  to  which  the  statute  of  limitations  runs  from  the  date,  we 
tliiuk  we  are  bound  to  read  it  and  the  memorandum  together  in  order  to 
ascertain  the  true  meaning  and  character  of  the  transaction.  It  is  clear 
that,  until  an  advance  was  made  by  the  banking  company  to  Courtney,  no 
action  could  liave  been  maintained  upon  the  note.  Untii  then  there  would 
have  been  no  consideration,  and  until  there  was  consideration  no  action 
would  be  maintainable,  and  the  statute  of  limitations  only  runs  from 
the  time  when  the  cause  of  action  accrued.  The  question,  therefore,  is, 
when  did  the  cause  of  action  accrue?  And  unless  it  accrued  before  the 
2d  March,  1856,  the  statute  is  no  bar.  It  was  contended  before  us  that 
the  statute  began  to  run  from  the  31st  December,  1855,  by  reason  of  the 

1  Hartland  v.  Jukes,  1  H.  &  C.  667.    . 
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debt  of  £173  1«.  llrf.,  then  due  from  Courtney,  the  customer,  to  the 
bank ;  but  no  balance  was  then  struck,  and  certainly'  no  claim  was  made 
by  the  bank  upon  the  defendant's  testator  in  respect  of  that  debt ;  and  we 
think  that  the  mere  existence  of  the  debt,  unaccompanied  by  anj-  claim 
by  the  bank,  would  not  have  the  effect  of  making  the  statute  run  from 
that  date." 

A  similar  rule- was  adopted  in  a  Missouri  case,^  in  which  it  was  held 
that  where  delay  in  making  demand  is  contemplated  by  the  express 
terms  of  an  obligation  payable  on  demand,  there  is  no  rule  of  law 
which  requires  that  the  demand  be  made  within  the  statutory  period 
for  bringing  an  action.  Thus,  where  an  obligation  for  the  payment 
of  money  one  day  after  date  contained  a  condition  that  if  .the  payee 
should  demand  payment  during  her  natural  life,  it  should  be  due  and 
payable ;  but  in  case  of  her  death  before  any  or  all  of  the  debt  should 
be  paid,  it  should  not  be  paid  at  all.  A  demand  made  by  the  payee 
more  than  ten  years  after  the  date  of  the  paper  was  in  time,  and  that  an 
action  brought  immediately  thereafter  was  not  barred  by  limitation. 

Sec.  125.  Notes  or  BUIb  payable  "  after  Demand,"  '*  after  Sight," 
Sec.  —  As  we  have  alread}"  seen,^  a  note  or  bill  made  payable  '*  after 
demand,"  ^^  after  sight/'  is  not  pa^'able  until  demand  is  made  for  pa}'- 
ment.  If  a  note  or  bill  is  made  payable  twelve  months  after  demand, 
tlie  statute  does  not  begin  to  run  until  the  expiration  of  that  period  after 
demand,  as  the  debt  does  not  mature  or  become  enforceable  nntil  that 
time;'  and  the  same  rule  prevails  as  to  notes,  &c.,  payable  ^^ after 
notice."  *  Notes  or  bills  payable  "  after  sight,"  •  or  "on  sight,"  are  not 
due  until  presented  for  paj'ment ;  •  consequentlj',  if  presented  for  payment 
for  the  first  time  within  six  3'ears  before  action  brought,  the  statute  does 
not  bar  them,  although  moi*e  than  the  statutory  period  has  elapsed  before 
presentment.  In  Michigan  and  Pennsylvania  the  courts  of  law,  follow- 
ing the  rule  in  equity  as  to  laches,  held  that,  unless  the  statute  is  put  in 
motion  b}^  a  demand,  within  the  period  requisite  to  bar  the  action  if  it 
matured  at  its  date,  the  right  to  make  the  demand,  and  consequently  the 
right  of  action  itself,  will  be  barred.  In  Ohio  ^  it  is  held  —  and  this  seems 
to  be  a  consistent  rule  —  that  in  all  cases  where  a  demand  is  necessary 
as  a  prerequisite  to  an  action,  and  no  demand  in  fact  is  shown,  it  will,  in 
the  absence  of  special  circumstances,  be  presumed  to  have  been  made  at 
the  expiration  of  the  period  within  which  the  statute  would  have  run 

1  Jameson  o.  Jameson,  72  Mo.  218.  man,  4  Harr.  (Del.)  246  ;  Little  v.  Blend, 

2  Ante,  p.  817.  9  Pick.  (Mass.)  488.    A  note  payable  "on 
s  Wen  man    v,   Mohawk   Ins.  Co.,   13    sight "  is  not  payable,  and  the  statute  does 

Wend.  (N.  Y.)  267  ;  Wright  r.  Hamilton,  not  commence  to  run  thereon,  until  after 

2  Bailey  (S.  C),  61  ;  Teroop  v.  Combe,  8  demand.     Wolfe  v.  Whiteman,  4  Hair. 

D.    &  B.   374;   Taylor   v.  Whitman,    3  (Del.)  246. 

Grant's   Cas.    (Penn.)   188;   Cadman    v.         *  Clayton  v.  Gosling,  5  B.  ft  C.  860. 
Rogers,  10  Pick.  (Mass.)  120;  Richman         »  Holmes  v.  Kerrison,  2  Taunt.  828. 
V,  Richman,  8  N.  J.  L.  114 ;   Holmes  v.         «  Wolfe  v,  Whiteman,  atUe, 
Kerrison,  2  Taunt.  328 ;  Wolfe  v.  White-         ^  Kethler  v.  Foster,  22  Ohio  8t  27. 


§  125  ]  BILLS,  NOTES,  CHECKS,  ETC.  357 

upon  the  claim  if  it  had  been  due  from  its  date,  and  the  statute  is  then 
set  in  motion.  But,  if  the  creditor  makes  a  demand  in  fact  within  the 
last-named  period,  the  running  of  the  statute  would  start  afresh  from 
the  time  of  such  demand ;  and  where  the  statute  is  put  in  motion  bj*  the 
operation  of  a  presumption,  it  is  not  arrested  except  by  circumstances 
which  desti'oy  or  overcome  the  force  of  the  presumption.^  That  a  demand 
should  be  made  within  a  reasonable  time,  appears  from  the  dicta  of  many 
cases  ;  but  there  are  none,  except  those  from  Pennsj^lvania  and  Michigan, 
in  which  a  right  of  action  has  been  denied  because  of  delay  in  making  de- 
mand, although  in  a  recent  case '  there  had  been  a  delay  of  nearly  twentj- 
years.  As  to  what  is  a  reasonable  time  in  which  to  make  a  demand  de- 
pends upon  the  circumstances  of  each  particular  case,  and  is  one  of 
fact  for  the  jury ;  *  and  the  doctrine  prevailing  in  equity  as  to  stale  de- 
mands has  no  force  in  a  court  of  law,  and  a  strictly  legal  right  cannot 
there  be  denied  simply  because  it  is  old.  If  a  note  or  bill  is  given  pay- 
able upon  a  contingency,  as  '^  one  day  after"  the  happening  of  a  certain 
event,  the  statute  is  not  put  in  motion  until  the  day  after  such  event 
transpires.*  In  all  cases  where  the  woi*d  ^^  months  "  is  used  in  statutes 
of  limitation  or  in  contracts,  unless  otherwise  provided  by  statute, 
lunar  months  is  intended ; '  and  a  note  payable  Feb.  27,  1869,  payable 

^  As  to  presumptions  m  reference  to  said:  "The  question  is  whether,  in  this 

demands,  see  ante,  sec.  118,  When  Demand  contract  for  letting  chattels  for  twenty-six 

is  necessary,  &c.     In  all  cases  where  a  de-  months,  the  word  '  months '  means  calen- 

mand  is  necessary  before  a  note  becomes  dar  or  lunar  months.    Now,  in  Simpson 

due  and  payable,  it  is  held  that  such  de-  v.  Margitson,  Jl  Q.  B.  23,  Lord  Den  man 

inaud  must  be  made  within  the  period  of  said,  p.  81:  'It  is  clear  that  "months'* 

limitation.     Craft  v.  Thomas,  123  lud.  denotes  at  law  "lunar  mouthy"  unless 

613;  Laudes  v.  Saxton  (Mo.),  16  S.  W.  912.  there  Ib  admissible  evidence  of  an  inteu- 

In  Dougherty  v,  Wheeler,  125  Ind.  421,  tion  in  the  parties  using  the  word  to  denote 

it  was  held  that  where  a  speedy  demand  "  calendar  months.  **    If  the  context  shows 

or  notice  to  pay  would  manifestly  violate  that  calendar  months  were  intended,  the 

the  intention  and  purpose  of  the  contract  judge  may  adopt  that  construction.'   Here 

by  which  the  creditor  stipulated  to  txtend  the  context  throws  no  light  on  the  mean- 

a  reasonable  time,  or  where  delay  in  mak-  ing,  except  that  the  contract  for  weekly 

ing  demand  was  contemplated  by  the  ex-  payments,   I    think,   implies  that    lunar 

press  terms  of  the  contract,  a  demand  need  rather  than  calendar  months  are  meant,  in 

not  be  made  within  the  statutory  period,  spite  of  Mr.  Wilkinson's  elaborate  calcula- 

And  in  all  cases  il  a  demand  is  made  the  tions.    Then  it  is  said  that  in  mortgage 

statute  will  begin  to  run  from  the  time  of  transactions  months  are  always  calendar 

such  demand.    Cobum  v.  Monroe  Baptist  months,  and  that  this  is  a  mortgage  trans- 

Gh.,  60  Mich.  198  ;  Miller  v,  Hynes  Co.  action.    But  the  rule  as  to  mor^ages  only 

(Miss.),  8  So.  269.  arises  from  this,  that  the  interest  on  mort- 

*  Brown  v,  Rutherford,  42  L.  T.  N.  s.  gage  money  is  a  fixed  yearly  sum,  and 
659.  therefore  half  a  year's  interest  is  for  six 

*  Wallace  v.  Agry,  4  Mas.  (U.  S.  C.  C. )  calendar  months.     I  cannot  expand  this 
386.  into  a  mortgage  transaction,    'the  primary 

*  Hathaway  v,  Patteraon,  45  Cal.  294.      transaction  is  not  a  mortgage  at  all ;  it  is 
^  In  Hutton  v.  Brown,  45  L.  T.  Rep.     simply  a  contract  for  the  hire  of  furniture. 

V.   8.   343,   this  question  arose  under  a    I  therefore  hold  that  the  word  '  months ' 
lease  of  furniture  for  twenty-six  months,    means  '  lunar '  months." 
Fbt,  J.,  in  passing  upon  the  question. 
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twelve  months  after  date,  becomes  due  Feb.  27»  ISTO,  and  an  action 
commenced  Mai'ch  1,  1873  (the  statutory  period  being  three  years),  is 
too  late,  even  tliough  the  last  day  of  February  was  Sunday.^  A  note 
payable  ^^  at  any  time  within  two  years  "  does  not  become  payable  until 
the  expiration  of  two  years,  unless  the  holder  elects  to  demand  the  same 
before  that  time,  and  the  statute  does  not  begin  to  run  thereon  until  the 
two  years  are  ended,  unless  the  holder  before  that  time  (as  he  may)  puts 
the  statute  in  motion  by  a  demand.^  The  statute  begins  to  run  against 
the  holder  of  a  bill  of  exchange  upqn  protest  and  notice  for  non-accept- 
ance, although  the  bill  is  not  then  due,  and  he  does  not  acquire  a  fresh 
right  of  action  on  the  non-payment  to  the  bill  when  due.*    His  right  of 

^  Hathaway  v.  Patterson,  45  Cal.  294.  importance  of  the  point  in  the  present  case 
See  also  Morris  v.  Richards,  45  L.  T.  n.  8.  arises  from  the  delay  of  the  holder  in  bring- 
210,  to  the  same  effect ;  also,  Hibemia  ing  his  action.  The  non-acceptance  and 
Bank  v.  O'Grady,  47  Cal.  579.  the  protest  thereon  occurred  in  September, 
3  Creighton  v.  Rosseau,  1  Iowa,  133.  1834.  The  bill,  according  to  its  tenor, 
B  In  Wiiitehead  v.  Walker,  9  M.  &  W.  would  not  be  payable  till  the  subsequent 
505,  to  an  action  of  assumpsit  by  a  fourth  month  of  December,  and  this  action  was 
indorsee  of  a  foreign  bill  of  exchange  agaiust  commenced  in  November,  1840 ;  so  that  if 
the  fii-st  indorser,  alleging  non-payment  by  a  right  of  action  accrued  in  December,  1834, 
the  drawee,  the  defendant  pleaded  that  thestatuteof  limitations  cannot  be  success- 
before  the  debt  became  due,  and  after  the  fully  pleaded ;  whereas,  if  there  was  no 
indorsement  to  the  third  indorsee,  and  be-  right  of  action  accruing  subsequently  to  the 
fore  the  indorsement  to  the  plaintiff,  the  bill  protest  for  non-acceptance  in  September, 
was  refused  acceptance  and  was  protested,  of  1834,  the  statute  is  a  bar. 
which  the  third  indorser  and  the  plaintiff  '*0n  the  part  of  the  plaintiff  it  was 
at  the  time  of  the  indorsement  to  the  plain-  contended,  that  although  he  undoubtedly 
tiff  had  notice,  and  that  the  defendant  did  might  have  brought  an  action  in  the  month 
not  have  due  notice  of  the  non-acceptance,  of  September,  1834,  founded  on  the  non- 
To  a  demurrer  to  this  plea  a  replication  of  acceptance,  yet  it  was  optional  with  him  to 
de  injuria  was  held  good.  In  passing  upon  do  so  or  not ;  that  he  might,  if  he  thought 
this  important  question,  Pabke,  B.,  said:  fit,  waive  that  action,  and  proceed  merely 
**  The  question  raised  by  the  pleadings  in  on  the  ground  of  the  subsequent  non-pay- 
this  case  is,  whether,  if  the  indorsee  of  a  ment  in  December,  1834.  For  the  drawer 
foreign  bill  of  exchange  has  presented  it  of  a  bill,  it  was  contended,  enters  into  a 
for  acceptance,  and  (acceptance  having  double  engagement  with  the  payee,  and 
been  refused)  has  duly  presented  it  and  through  him  with  the  successive  holders  of 
given  notice  to  the  drawer  (for  the  defend-  the  bill,  namely,  first,  that  the  drawee 
ant,  the  indorser,  is  in  the  same  situation),  shall  accept  the  bill  when  regularly  pre- 
and  so  has  acquired  a  right  of  action  against  sen  ted  to  him  for  acceptance;  and,  aeamdly 
him  by  reason  of  the  non-acceptance,  a  new  that  he  shall  pay  the  bill  when  regularly 
right  of  action  afterwards  accrues  to  him  on  presented  to  him  for  payment.  And  if 
the  subsequent  presentment  of  the  bill  for  this  be  a  correct  representation  of  the  en- 
payment,  and  non-payment  according  to  its  gagement  entered  into  by  the  drawer,  the 
tenor.  The  plaintiffs,  indeed,  are  not  the  conclusion  seems  unavoidable,  that  what- 
indorsees  who  presented  the  bill,  but  they  ever  right  of  action  the  holder  might  have 
are  averred  to  have  taken  the  bill  with  no-  acquired  by  the  non-acceptance,  he  cer- 
tice  of  the  fact  of  presentment  and  dishonor,  tainly  is  not  precluded  from  suing  in  respect 
and  therefore  stand  in  the  same  situation,  of  the  default  of  payment.  But  we  are  of 
and  are  not  to  bo  considered  as  having  a  opinion  that  the  contract  entered  int^  by 
title  as  innocent  indorsees.  Dunn  v.  the  drawer  is  not  such  as  is  contended  for 
O'Keefe,  5  M.  &  Sel.  282.    The  practical  by  the  plaintiff,  and  that  he  in  fact  enters 
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action  becomes  complete  and  perfect  from  the  time,  of  non-acceptance,^ 
and  the  statute  begins  to  run  from  that  time.' 

into  one  contract  only;  namely,  in  the  case  that  the  work  of  Marina,  though  undoubt- 

of  a  bill  made  payable  after  sight,  that  the  edly  one  of  authority  in  its  way,  is  scarcely 

drawee  shall,  on  the  bill  being  presented  to  be  looked  at  as  a  legal  treatise  on  the 

to  him  in  a  reasonable  time  from  the  date,  subject  of  bills  of  exchange.    It  is,  as  its 

accept  the  same,  and  having  so  accepted  it,  title  imports,  a  work  giving  good  practical 

shall  pay  it  when  duly  presented  for  pay-  advice  from  a  practical  man  to  persons  re- 

ment  according  to  its  tenor ;  and  in  the  ceivlng  and  negotiating  bills  of  exchange, 

case  of  a  bill  payable  after  date,  that  the  The  author  was  a  public  notary,  who  lived 

drawee  shall  accept  it  if  it  is  presented  to  in  the  middle  of  the  seventeenth  century, 

him  before  the  time  of  payment,  and  having  when  questions  of  mercantile  law  were  much 

so  accepted  it,  shall  pay  it  when  it  is  in  due  less  perfectly  understood  than  they  ai-e  now. 

course  presented  for  payment ;  or  if  it  is  In  some  of  his  notions  he  was  clearly  mis- 

not  presented  for  acceptance  at  all,  then  taken;  as,  for  instance,  he  considers  the 

that  he  should  pay  it  when  duly  presented  holder  of  a  bill  of  exchange  to  be  in  all 

for  payment.  cases  bound  to  present  it  for  acceptance; 

'*  The  counsel  for  the  plaintiff,  in  support  and  it  seems  very  doubtful  whether  he 

of  his  view  of  the  law,  relied  mainly  on  supposed  the  effect  of  non-acceptance  to 

some  passages  which  he  cited  from  the  work  be  anything  more  than  that  of  rendering  it 

of  Marius  on  Bills  of  Exchange,  some  of  incumbent  on  the  drawer  to  find  better 

which  are  adopted  in  Comyns*s  Digest,  tit.  security  for  the  satisfaction  of  the  holder. 

'  Merchant '  (F.  8)  and  (F.  9).     But  with  It  is  not,  however,  absolutely  necessary  to 

respect  to  those  passages,  we  must  remark  decide  that  Marius  is  wrong,  for  he  uo- 

^  Miller  v,  Hackley,  5  Johns.  (N.  Y.)  infirmities.    6rossley  t;.   Ham,  18  East, 

884  ;  Weldon  v.  Buck,  4  id.  144.  498.    Unless,  indeed,  in  the  case  of  a  subse- 

^  The  general  rule  on  this  subject  is,  quent  holder  for  value  who  takes  it  with- 
that  although  the  holder  of  a  bill  of  ex-  out  notice  of  the  dishonor.  It  follows 
change  is  not  bound  to  present  it  for  ac-  from  these  principles  of  law,  that  another 
ceptance,  yet  if  he  thinks  fit  to  do  so,  and  new  cause  of  action  cannot  afterwards  arise 
acceptance  is  refused,  he  is  bound  to  give  on  the  non-payment  of  the  bill;  if  it  could, 
notice  of  that  fact  to  all  the  parties  to  the  then  a  recovery  in  an  action  brought  on  the 
bill  to  whom  he  desires  to  resort  for  pay-  non-acceptance  would  be  no  bar  to  a  subse- 
ment.  Molloy,  de  Jure  Martimo,  b.  2,  c.  quent  action  against  the  same  party  on  the 
10;  Chitty  on  Bills,  272  (9th  ed.);  Bayley  non-payment.  The  drawing  of  a  bill  of 
on  Bills,  252.  And  after  presentment  for  exchange  is  the  creation  of  a  debt ;  it  is 
acceptance  and  refusal,  a  right  of  action  evidence  of  an  existing  debt  from  the 
Tests  immediately,  and  the  holder  need  drawer  to  the  payee.  Starke  v.  Cheese- 
not  again  present  the  bill  for  acceptance,  man,  ante;  Macarty  v.  Barrow,  2  Stra.  949; 
Hickling  v.  Hardey,  7  Taunt.  312 ;  1  Bishop  v.  Young,  2  B.  &  P.  83 ;  Work- 
Moore,  61.  Or  if  he  does  so,  and  accept-  man  v.  Leake,  Cowp.  22.  And  the  con- 
ance  is  again  refused,  he  is  not  bound,  if  tract  of  the  drawer  is,  that  another  person, 
payment  be  also  afterwards  refused,  to  pro-  the  drawee,  shall  take  upon  himself  pay- 
test  it  for  non-payment.  De  la  Torre  v.  ment  of  such  his  debt,  according  to  the 
Barclay,  1  Stark.  7.  For  by  the  refusal  of  terms  of  the  bill ;  and  the  moment  the 
acceptance  he  acquires  a  complete  cause  of  drawee  commits  an  unqualified  breach  of 
action  against  the  drawer  and  the  indorsers.  that  engagement,  the  debt  becomes  payable 
Starke  v,  Cheeseman,  1  Ld.  Raym.  538;  1  immediately,  and  the  right  of  action  against 
Salk.128.  It  is  at  that  period,  accordingly,  the  drawer  is  vested.  And  the  existence 
that  the  liabilities  of  all  the  parties  to  the  of  the  two  concurrent  causes  of  action 
bill  are  to  be  determined ;  and  all  who  against  the  same  party  arising  out  of  the 
take  the  bill  subsequently  to  the  non-  same  contract  is  repugnant  to  legal  princi- 
acceptance  and  protest,  take  it  with  all  its  pies. 
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Sec.  126.  Notes  and  Bills  payable  by  Instalments.  —  Where  a 
note  or  bill  is  made  payable  by  instalmentSy  the  statute  attaches  to  and 
begins  to  run  upon  each  instalment  as  it  becomes  due,^  and,  according 

where  lays  down  the  proposition  now  in-  is  bound  to  give  immediate  notice  to  the 
sisted  on,  namely,  that  after  a  protest  for  drawer,  and  if  he  omits  to  do  so,  he  for- 
non-acceptance  a  second  right  of  action  feits  all  right  of  action  against  him,  not 
accrues  to  the  holder  on  the  non-payment,  only  in  respect  of  the  default  of  acceptance, 
He  speaks,  indeed,  of  the  holder  retaining  but  also  in  respect  of  the  subsequent  non- 
the  bill  after  non-acceptance,  and  applying  payment.  Now,  it  is  very  difficult  to  rec- 
for  payment,  and  suing  on  default  of  pay-  oncile  this  doctrine  with  the  notion  that  a 
ment ;  and  this,  as  a  matter  of  prudence,  new  right  of  action  arises  from  the  non-pay- 
may  probably  be  the  wisest  course  which  ment ;  for  if  that  were  so,  it  could  hardly 
a  party  can  pursue.  In  spite  of  the  non-  be  that  such  new  right  of  action  could  be 
acceptance,  the  drawer  still  may  pay  the  destroyed  by  the  previous  neglect  to  give 
bill  when  at  maturity,  and  the  holder,  hav-  notice  of  a  matter  unconnected  with  that 
ing  by  protest  and  notice  on  non-acceptance  out  of  which  the  second  right  of  action  is 
put  himself  in  a  condition  to  sue  the  drawer,  supposed  to  arise.  The  argument  of  the 
may  very  reasonably,  as  a  matter  of  pru-  plaintiffs  must  be,  that  a  second  right  of 
deuce,  retain  the  bill,  and  endeavor  to  ob-  action  on  the  bill  arises  from  the  default  of 
tain  payment  when  the  bill  is  at  maturity,  payment  in  those  cases  only  in  which  the 
and  not  involve  himself  in  litigation  until  holder  has  duly  given  notice  of  the  non-ac- 
there  has  been  a  failure  of  payment  as  well  ceptance,  f .  e.  in  those  cases  only  in  which 
as  of  acceptance.  It  by  no  means,  however,  the  holder,  by  the  hypothesis,  must  have 
follows,  because  this  is  spoken  of  as  being,  already  acquired  a  right  of  action  precisely 
what  probably  it  stUl  is,  the  usual  course,  similar  to  and  coextensive  with  that  which 
that  any  second  right  of  action  arises  on  is  thus  supposed  to  vest  in  him  by  the  de- 
the  second  default.  For,  let  us  consider,  fault  of  payment.  This  seems  to  us  to  be 
what  is  the  nature  of  the  right  which  a  proposition  so  much  fraught  with  incon- 
the  holder  acquires  on  the  default  of  sistency,  and  so  entirely  destitute  of  prin- 
the  drawee  to  accept.  It  is  clear  (what-  ciple  and  authority,  that  we  cannot  hold  it 
ever  might  formerly  have  been  considered  to  be  law.  It  may  be  added,  that  if  the 
on  the  subject)  that  by  the  non-acceptance,  law  were  as  is  contended  for  the  plaintiffs, 
followed  by  the  protest  and  notice,  the  this  inconvenience  would  follow,  that  the 
holder  acquires  an  immediate  right  of  holder  of  a  bill  might  at  the  same  time  be 
action  against  the  drawer,  —  a  right  of  prosecuting  two  actions  on  the  same  bill 
action,  be  it  observed,  not  in  respect  of  any  against  the  same  party,  for  the  recovery  of 
special  damage  from  the  non-acceptance,  precisely  the  same  sum." 
but  a  right  of  action  on  the  bill,  i.  e.  a  ^  Bush  v,  Stowell,  71  Penn.  St.  208. 
right  of  action  to  recover  the  full  amount  In  Rurnham  v.  Brown,  23  Me.  400;  Evans's 
of  the  bill.  The  effect  of  the  refusal  to  Pothier,  404  ;  Heywood  v.  Perrin,  10  Pick, 
accept  is,  according  to  the  language  of  the  (Mass.)  228  ;  Tucker  v,  Kandall,  2  Mass. 
Court  of  King's  Bench  in  Macarty  v.  Bar-  283  ;  Eastabrook  v.  Moulton,  9  Mass.  258, 
row,  as  quoted  by  Wilmot,  C.  J.,  In  8  the  rule  was  thus  forcibly  expressed  :  where 
Wils.  16,  that  the  drawee  says  to  the  a  note  is  made  payable  in  several  annual 
holder,  •  I  will  not  pay  your  bill ;  you  payments,  the  cause  of  action  for  the  first 
must  go  back  to  the  drawer,  and  he  must  payment  accrues  as  soon  as  it  becomes 
pay  you.'  The  holder  thus  acquires  by  payable,  and  the  statute  begins  to  run 
the  non-acceptance  the  most  complete  against  from  that  time,  and  not  from  the 
right  of  action  against  the  drawer  which  time  when  the  latest  sum  becomes  due. 
the  nature  of  the  case  admits,  and  no  sub-  The  statute  does  not  begin  to  run  on  a 
sequent  act  or  omission  of  the  drawee  can  deposit  note  given  by  a  member  of  a  mu- 
give  him  a  more  extensive  right  against  the  tual  Insurance  company,  whereby  he  agrees 
drawer  than  he  has  already  acquired.  But  to  pay  a  sum  certain,  or  any  part  thereof, 
further,  on  failure  of  acceptance,  the  holder  **  when  required,"  and  which  by  its  tcnai 
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to  the  authority  of  a  leading  English  case,^  if  a  bill  or  note  is  made 
payable  by  instalments,  with  a  provision  that  if  one  instalment  fail  the 
whole  sum  shall  thereupon  become  due,  the  statute  will  commence  to 
run  upon  the  entire  debt  from  the  date  of  such  default.  It  might  be 
argued,  however,  that  this  is  at  variance  with  the  well-known  rule,  that 
no  one  is  obliged  to  take  advantage  of  a  forfeiture,  —  a  point  which  does 
not  appear  to  have  been  noticed  in  the  argument,  and  which  is  entitled 
to  considerable  weight  in  such  cases.  It  would  seem,  upon  a  fair  appli- 
cation of  the  last-named  rule,  that  the  debtor  b}'  his  default  put  himself 
in  a  position  where  his  creditor  might,  if  he  elected  to  do  so,  treat  the 
whole  debt  as  due ;  but  it  seems  somewhat  unreasonable  to  saj'  that  he 
thereby  compels  the  creditor  to  treat  the  whole  debt  as  due,  so  that  the 
statute  is,  even  against  the  creditor's  will,  put  in  motion  to  defeat  his 
claim.  The  doctrine  of  the  case  referred  to  would  also  seem  to  favor 
forfeitures,  whereas  it  is  usually  held  that  they  are  odious  in  law.^ 

In  the  case  of  interest  payable  annually,  while  it  is  held  that  an  action 
may  be  maintained  therefor  at  the  end  of  each  year,  although  the  prin- 
cipal debt  is  not  due,  3'et,  with  singular  inconsistenc}',  it  is  held  that, 
upon  the  ground  that  the  principal  carries  with  it  all  accessories,  the 
statute  does  not  begin  to  run  upon  any  part  of  the  interest  until  the 
principal  debt  matures.*  But  there  are  authorities,  of  respectable 
courts,  which  hold  a  contrary  doctrine,  and  that  the  statute  begins  to 
run  as  to  interest  upon  notes,  where  the  interest  becomes  due  and  pay* 
able  before  the  principal  debt,  from  the  time  when  it  becomes  due.^ 

But,  as  will  be  seen,'  where  coupons  are  given  for  interest,  the  stat- 
ute begins  to  run  thereon  from  the  date  of  their  maturity,  whether  they 
are  detached  from  the  instrument  on  which  the  interest  accrued  or  not, 
as  each  of  them  is  a  negotiable  instrument  and  evidence  of  a  distinct 
and  independent  debt. 

In  the  case  of  a  note  payable  with  interest  annually,  a  yoluntary 
paj'ment  of  the  interest  operates  to'  keep  the  principal  debt  on  foot, 
because  it  amounts  to  an  acknowledgment  of  it  as  still  subsisting,  and 
affords  a  ground  for  an  implied  promise  to  pay  it ;  •  but  the  recovery  of 
the  interest  in  an  independent  action  brought  therefor  does  not  have 
that  effect,  because  the  payment  is  involuntary  and  repels  rather  than 
sustains  any  implied  promise  to  pay  the  debt  from  which  the  interest 
arose.*^ 

is  a  part  of  the  absolute  fands  of  the  com-  Kellogg,  2  Mass.  568;  Cooley  v.  Rose,  8  id. 

paiiy  until  an  assessment  is  laid.    Bigelow  221. 

V,  Libby,  117  Mass.  359.  *  Heywood  ».  Perrin,  10  Pick.  (Mass.) 

1  Hemp  V,  Garland,  4  Q.  B.  519.  228;  Bush  v,  Stowell,  71  Penn.  St.  208; 

3  See  also  Banning  on  Limitations,  26.  Burnham  t;.  Brown,  23  Me.  400  ;  Easta- 

s  Grafton   Bank  v.  Doe,  19  Vt  463  ;  brooke  v.  Moulton,  9  Mass.  258. 

Henderson  v.  Hamilton,  1  Hall  (N.  Y,  *  Post,  sec.  127,  Coupons,  Ac. 

Sup.  Ct.),  314  ;  FeiTy  v.  Ferry,  2  Cush.  «  Green  ».  Greensboro  College,  83  N.  C. 

(Mass. )  92.     That  an  action  lies  as  fast  as  449. 

the  interest  accrues  due,  see  Steams  v.  7  Morgan  v,  Rowlands,  anUi  Harding 

Brown,  1  Pick.  (Mass.)  530;  Greenleaf  v.  v,  Edgecombe,  4  H.  &  N.  872. 
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Sfic.  127.  Coupons,  Interest  Warrants,  Ao.  —  The  statute  of  limita- 
tious  begins  to  run  against  coupons  or  interest  warrants  from  the  time 
they  respectively  mature;  and  this  is  so  even  though  they  are  not 
detached  from  the  bond  which  represents  the  principal  debt.^  Such 
instruments  are,  if  paj'able  to  bearer,  negotiable,  and  a  light  of  action 
accrues  upon  them  as  soon  as  they  become  due  in  the  hands  of  any 
person  who  is  the  legal  bearer  of  the  same.'  Thej'  are  treated  as  prom- 
issory notes  negotiable  by  the  law  merchant* 

^  Amy  V.  Dubaqae,  98  U.  S.  470,  same  demand  having  been  made  until  1859,  it 
rule  as  to  detached  coupons ;  Clark  v.  was  held  that  the  note  was  barred  by  the 
Iowa  City,  20  Wall.  (U.  S.)  683;  coiUra,  statute  of  limitations.  Where  a  debt  is 
see  Lexington  v,  Butler,  14  Wall.  (U.  S.)  payable  in  specific  property,  a  new  contract 
282;  Kenosha  v.  Lamson,  9  id.  477.  Where  made  before  the  debt  has  become  payable, 
coupons  are  made  payable  semi-annually,  changing  the  mode  of  payment,  and  ez- 
on  **  presentation  of  the  respective  coupons  tending  the  time,  needs  no  new  considera- 
hereto  attached,'*  it  was  held  that  an  action  tion  for  its  support.  The  general  rule  in 
could  be  brought  thereon  without  presenta-  case  of  such  debt  is,  that  no  action  accrues 
tion,  although  they  need  not  be  paid  until  until  request  or  demand,  and  that  the  stat- 
delivered  up.  Warner  o.  Rising  Fawn  ute  does  not  commence  to  run  until  de- 
Iron  Co.,  8  Woods  (U.  S.  C  .C),  514.  mand  is  made ;  but  the  creditor  may  be 

3  Evertsen  v.  Nat.  Bank  of  Newport,  guilty  of  such    unreasonable  neglect  in 

66  N.  Y.  14 ;  Cooper  v.  Thompson,  13  omitting  to  make  demand  as  will  set  the 

Blatch.  (U.  S.  C.  C.)  484;  Bailey  v,  Lan-  statute    in    operation    without   demand, 

aing,  13  id.  424.  Where  a  note  of  $400,  dated  Feb.  19, 

*  Cooper  V,  Thompson,  aiiU,    The  rule  1827,  was  payable  in  instalments  in  grain, 

in  such  cases  is,  that,  unless  the  payor  has  the  last  instalment  April  1,  1832,  and  in 

put  it  out  of  his  power  to  pay  in  the  kind  June,  1829,  it  was  agreed  between  the  plain- 

of  property  stipulated  for,  a  note  payable  tiff  and   maker  that  the  plaintiff  should 

in  specific  articles,  on  demand,  does  not  not  call  for  the  grain  until  the  last  instal- 

become  due  until  demand  is  made ;  but  ment  became  payable;  and  in  the  mean 

when  a  demand  has  been  made  and  the  time  the  maker  was  to  render  such  services 

payee  fails  to  pay,  the  payee  then  becomes  as  constable  for  the  plaintiff  as  he  should 

entitled  to  be  paid  in  money.     Thus,  the  call  for,  from  time  to  time,  which  were  to 

payee  of  a  demand  note  payable  in  hem-  apply  on  the  note ;  and  before  April  1, 

lock  bark,  given  Feb.  19,  1863,  demanded  1832,  the  parties  agreed  that  the  baknce 

payment  in  the  summer  of  1863,  according  due  should  be  postponed  to  an  indefinite 

to  its  terms,  requesting  the  defendant  to  period,  and  that  the  plaintiff  should  still 

have  the  bark  peeled  during  the  summer,  continue  to  receive  his  pay  in  the  services 

the  season  for  peeling  bark,  and  delivered  of  the  maker  as  constable,  the  latter  agiee- 

the  next  winter,  usually  the  best  time  to  ing  to  render  such  services  as  called  for 

draw  it,  all  which  the  defendant  agreed  from  time  to  time,  and  if  any  balance  still 

should  be  done.     Held,  that  this  demand  remained  due,  after  deducting  such  ser- 

was  most  appropriate  to  such  a  note,  and  vices,  the  same  should  be  payable  at  any 

the  defendant  by  failing  to  answer  it,  as  he  time  after  April  1,  1832,  in  grain,  upon 

promised,  became  liable  to  pay  the  note  in  giving  reasonable  notice  to  pay  in  grain, 

money.     The  payee  could  therefore  recover  —  it  was  held  that  no  new  consideration 

upon  the  money  counts.     Read  v.  Sturte-  was  required  to  support  this  agreement  as 

vant,  40  Vt.  704.     In  Thrall  v.  Mead,  40  to  mode  of  payment  or  extension  of  time. 

Vt.  540,  a  note  dated  March  14, 1832,  made  It  was  held  that  this  case  was  distinguish- 

**  payable  in  officer's  fees  as  constable,"  able  from  those  where  the  debt  was  already 

although  not  in  terms  expressed  to  be  pay-  due  and  payable  in  money  when  the  new 

able  on  demand,  or  on  request,  was  held  agreement  was  made;  and  the  maker  hav- 

by  legal  construction  so  payable;  and  no  ing  ceased  to  be  constable  in  1845,  the 
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When  payment  is  provided  for  out  of  a  particular  fund  to  be  created 
bj'  tiie  act  of  the  debtor^  he  cannot  plead  the  statute  of  limitations  until 
he  shows  that  that  fund  has  been  provided.^  In  that  case,  an  action  was 
brought  against  the  county  to  recover  the  principal  and  interest  upon 
certain  bonds  and  coupons  issued  by  the  county.  By  the  statute  of 
limitations  existing  at  that  time  in  Nevada,  some  of  the  coupons  were 
barred.  But  there  had  been  this  special  legislation  in  reference  to 
those  coupons :  The  bonds  were  issued  under  the  funding  act  of  1873. 
In  1877  the  county  was  deUnquent  in  its  interest,  and  the  legislature 
passed  an  act  amendatory  to  the  act  of  1873.  This  amendatory  act 
provided  for  the  registering  of  overdue  coupons,  and  imposed  upon 
the  treasurer  thereafter  paying  the  coupons,  as  monej"  came  into  his 
possession  applicable  thereto,  in  the  order  of  their  registration.  The 
coupons,  which  by  the  statute  of  limitations  would  have  been  banred, 
were  presented,  as  they  fell  due,  to  the  treasurer  for  payment,  and  pay- 
ment demanded  and  refused  because  the  interest  fund  was  exhausted. 
Thereupon  the  treasurer  registered  them  as  presented,  in  accordance  with 
the  act  of  1877,  and  from  the  time  of  their  registration  to  the  com- 
mencement of  this  action  there  was  no  money  in  the  treasury  applicable 
to  their  pa^^ment. 

BreweR;  J.,  in  delivering  the  opinion  of  the  court  said :  ''  This  act 
provided  for  registration  and  for  payment  in  a  particular  order,  for  a 
new  provision  for  the  payment  of  these  bonds  which  was  accepted  by 
the  creditor,  and  created  a  new  right  upon  which  he  might  rely.  It 
provided,  as  it  were,  a  special  trust  fund  to  which  the  coupon  holder 
might  in  the  order  of  registration  look  for  payment,  and  for  paj^ment 
through  which  he  might  safely  wait  It  amounted  to  a  promise  on  the 
part  of  the  county  to  pay  such  coupons  in  the  order  of  their  registra- 
tion, as  fast  as  money  came  into  the  interest  fhnd,  and  such  promise 
was  by  the  creditor  accepted ;  and  when  payment  is  provided  for  out  of 
a  particular  fund  to  be  created  by  the  act  of  the  debtor,  he  cannot  plead 
the  statute  until  he  shows  that  that  fund  has  been  provided."  ^  Each 
coupon  upon  a  bond,  municipal  or  otherwise,  is  a  complete  instru- 
ment capable  of  sustaining  separate  actions  without  reference  to  the 
maturity  or  ownership  of  the  bonds.'  And  it  seems  that  interest 
upon  these  coupons  is  collectible  from  the  time  when  they  become  due.* 
In  the  case  last  cited  the  court,  recognizing  the  fact  that  many  courts 
of  high  authority  disallow  interest  upon  interest,  followed  that  rule ;  yet 

balance  then  unpaid  on  the  note  became         ^  Underbill  r.    Sonora,    17  Cal.   172; 

payable  iu  grain  upon  reasonable  notice  or  Freehill  v.  Chamberlain,  65  Cal.  603;  see 

demand  by  the  plaintiff,  and  it  was  held  also,  Nash  v,  Eldarado  Co.,  2i  Fed.  Rep. 

that  six  years  from  1845  was  the  limit  255. 

of  a  reasonable  time  in  which  to  make         •  Amy  v.    Dubuque,   98  XT,    S.    470 ; 

demand,  and  that  after  the  expiration  of  Comm'rs  of  Knox  Co.  v,   Aspinwall,  21 

that  six  years  the  statute  began  to  run.  How.  (U.  S.)  539  ;  Eoshkonong  v.  Bur- 

^  County  of  Lincoln  v,  Nicholas  Lun-  ton,  104  U.  S.  668. 
ing,  133  U  S.  629.  *  Mills  v.  Jefferson,  20  Wis.  60. 
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it  expressed  its  approval  of  that  doctrine  in  which  it  was  adjudged  that 
an  express  agreement  in  a  note  or  bond  to  pay  interest  at  a  specified 
time,  as  annually  or  semi-annuallj',  entitled  the  holder  to  interest  upon 
interest  from  the  time  it  became  due.  For,  said  the  court,  when  a  per- 
son agrees  to  interest  at  a  specified  time,  and  fails  to  keep  his  under- 
taking, why  should  he  not  be  compelled  to  pa}'  interest  upon  interest 
from  the  time  he  should  have  made  the  payment.  If  he  undertakes  to 
pay  a  sum  in  a  given  time  to  the  owner,  and  makes  default,  the  law  al- 
lows interest  on  the  sum  wrongfully  withheld,  from  the  time  he  should 
have  made  such  payment.^ 

Sec.  128.  Notes  payable  in  Specific  Articles.  —  Where  a  note  is 
made  payable  in  specific  articles  on  demand,  an  action  cannot  be  main- 
tained thereon  until  a  demand  is  made  for  pajment  Thus,  where  a 
note  was  made  payable  '^  in  produce  or  wood  from  the  farm  on  demand 
as  the  payee  may  want  to  use  the  same,''  it  was  held  that  a  lapse  of 
twelve  yeara  without  a  demand  did  not  bar  an  action  on  the  note,  in 
the  absence  of  proof  when  as  a  matter  of  fact  a  reasonable  time  for 
making  the  demand  expired,  or  of  facts  from  which  the  law  would 
assume  a  limit  to  such  reasonable  time ;  ^  and  the  same  rule  was  adopted 
in  a  case  where  a  note  was  made  payable  in  ^^  bankable  paper  when 
wanted."  ^  But  if  a  note  is  payable  in  specific  articles,  and  the  time 
and  place  of  pa^'ment  is  fixed,  the  plaintiflTs  light  of  action  becomes 
complete,  unless  the  payee  was  present  at  the  place  on  the  daj*  fixed  for 
payment,  ready  to  perform;  in  all  other  cases,  however,  a  demand 
before  action  brought  is  necessar}-  to  put  the  statute  in  motion. 

The  rule  in  such  cases  is  that  unless  the  payor  has  put  it  out  of  his 
power  to  pay  in  the  kind  of  property  stipulated  for,  a  note  payable  in 
specific  articles  on  demand  does  not  become  due  until  demand  is  made ; 
but  when  a  demand  has  been  made,  and  the  pa^'or  fails  to  pay,  the  payee 
then  becomes  entitled  to  be  paid  in  monej-.  Thus,  in  a  Vermont  case,* 
the  payee  of  a  demand  note,  paj'able  in  hemlock  bark,  pa3'able  Feb. 
19, 1863,  demanded  payment  in  the  summer  according  to  its  terms,  re- 
questing the  defendant  to  have  the  bark  peeled  during  the  summer,  the 
season  for  peeling  bark,  and  delivered  the  next  winter,  usually  the  best 
time  to  draw  it,  all  which  the  defendant  agreed  should  be  done.  It 
was  held  that  this  demand  was  most  appropriate  to  such  a  note,  and  the 
defendant  by  failing  to  answer  it,  as  he  promised,  became  liable  to  pay 
the  note  in  money. 

In  another  Vermont  case,'  a  note  dated  March  14,  1882,  made  payable 
in  ofiScer's  fees,  as  constable,  although  not  in  terms  express,  to  be  pay- 
able on  demand  or  on  request,  was  held  by  legal  construction  so  pa^'able, 

1  See  also  Walnut  v.  Wade,  103  U.  S.  *  Stanton  v.  Stanton,  87  Vt.  411. 

683  ;  Genoa  v.   Woodruff,  92  U.  S.  902  ;  •  Harbor  v,  Morgan,  4  Ind.  168. 

Aurora  v.  West,  7  Wall,  82  ;  Gelpcker.  *  Read  v.  Sturtevant,  40  Vt  04.7 

Dubuque.  1  id.  176  ;  Pruyn  v,  Milwaukee,  »  Thrall  v.  Mead,  40  Vt  640. 
18  Wis.  367. 
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and  no  demand  having  been  made  until  1859,  it  was  held  that  the  note 
was  barred  by  the  statute  of  limitations.  Where  a  debt  is  payable  in  spe- 
cific property,  a  new  contract  made  before  the  debt  has  become  payable 
changing  the  mode  of  payment  and  extending  the  time,  needs  no  new 
construction  for  its  support.  The  general  rule  in  case  of  such  ^  debt,  is 
that  no  action  accrues  until  request  or  demand,  and  that  the  statute  does 
not  commence  to  run  until  the  demand  is  made ;  but  the  creditor  may 
be  guilty  of  such  unreasonable  neglect,  in  omitting  to  make  demand^  as 
will  set  the  statute  in  motion  without  demand.  Where  a  note  of 
$400,  dated  Feb.  19,  1827,  was  paj-able  in  instalments  in  grain, 
the  last  instalment  April  1,  1832 ;  and  in  June,  1829,  it  was  agreed  be- 
tween the  plaintiff  and  the  maker  that  the  plaintiff  should  not  call  for 
the  grain  until  the  last  instalment  became  pa^'able,  and  in  the  mean  time 
the  maker  was  to  render  such  services  as  constable  for  the  plaintiff  as 
he  should  call  for  from  time  to  time,  which  were  to  apply  on  the  note, 
and  before  April  1,  1832,  the  parties  agreed  that  the  balance  due  should 
be  postponed  to  an  indefinite  period,  and  that  the  plaintiff  should  still 
continue  to  receive  his  psLj  in  the  services  of  the  maker  as  constable, 
the  latter  agreeing  to  render  such  services  as  were  called  for  from  time 
to  time,  and  if  any  balance  still  remained  due  after  deducting  such  ser- 
vices, the  same  should  be  payable  after  April  1,  1832,  in  grain.  Upon 
giving  reasonable  notice  to  pay  in  grain,  it  was  held  that  no  new  con- 
sideration was  required  to  support  this  agreement  as  to  mode  of  paj*- 
ment  or  extension  of  time,  and  that  the  case  was  distinguished  from 
those  where  the  debt  was  due  and  payable  in  money  when  the  new 
agreement  was  made,  and  the  maker  having  ceased  to  be  constable  in 
1845,  the  balance  then  unpaid  on  the  note  became  paj-able  in  grain, 
upon  reasonable  notice  or  demand  by  the  plaintiff,  and  six  years  from 
1845  was  the  limit  of  a  reasonable  time  in  which  to  make  demand,  and 
after  the  expiration  of  that  six  years  the  statute  began  to  run.^ 

Sec.  129.  Notes  subjeot  to  Aasessmont.  —  Where,  as  is  the  case 
with  notes  given  to  mutual  insurance  companies,  premium  notes  are 
given,  subject  to  assessment  by  the  company,  at  such  times  and  in  such 
sums,  not  exceeding  in  all  the  sum  for  which  the  note  is  given,  but  not 
payable  in  full,  at  all  events,  the  statute  does  not  attach  to  the  note  at 
all,  until  an  assessment  is  made  b}'  the  company  for  the  purposes  con- 
templated and  a  demand  is  made  therefor,  or  the  method  of  notice  pro- 
vided by  statute  has  been  complied  with,  and  then  it  attaches  onlj^  to 
the  amount  assessed,  and  begins  to  run  thereon  from  the  date  of  notice 
or  demand,  leaving  the  balance  unaffected  by  the  statute.^    But,  in 

1  Thrall  v.  Mead,  40  Vt  640.  it  was  held  that  where  a  premium  note 
^  Hope  Mat.  Ins.  Co.  v.  Perkins,  2  Abb.  given  to  a  mntnal  insnrance  company, 
App.  Dec.  (N.  Y.)  383;  Hope  Ins.  Co.  v,  which  has  been  regnlarly  assessed  to  its 
Weed,  28  Conn.  61 ;  Howland  v,  Edmonds,  full  amount,  the  time  of  payment  fixed, 
24  N.  Y.  307;  Howland  v,  Cuykendall,  40  and  notice  of  the  assessment  duly  pub- 
Barb.  (N.  Y.)  320 ;  Sands  v.  St.  John,  86  lished,  the  statute  begins  to  run  from  that 
id.  328;  Savage  tf.  Medbury,  19  (N.Y.)  82.  date,  without  a  personal  demands  In  n 
Thus  in  Sands  v.  Lilienthal,  46  N.  Y.  641,  Slater  Mut.  Fire  Ins.  Co.,  10  B.  I.  42. 
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case  the  statute  does  not  provide  the  manner  in  which  notice  of  such 
assessment  shall  be  given,  the  statute  does  not  begin  to  run  thereon 
until  demand  is  made  therefor.^  But  a  different  rule  is  adopted  where 
the  statute  provides  the  manner  in  which  notice  of  the  assessment  shall 
be  given,  and  the  statute  in  such  cases  begins  to  run  from  the  time 
when  notice  as  required  by  the  statute  is  given. ^  And  the  same  nile 
prevails  as  to  guaranty  notes,  or  notes  given  as  a  part  of  the  capital  of 
the  company,  assessable  as  the  directors  may  direct.'  But  in  New 
York,  in  the  cases  last  cited,  it  was  held  that  where  such  notes  are 
paj'able  at  all  events,  although  in  terms  pa3'able  at  such  times  and  in 
such  portions  as  the  directors  may  require,  thej'  are  nevertheless  in 
legal  effect  pa^^able  on  demand.  But  this  is  upon  the  ground  that  the 
statute  required  all  such  notes  to  be  made  pa^'able  within  twelve  months, 
consequently  they  are  treated  as  due  absolutely  and  immediately,  and 
that  the  statute  begins  to  run  thereon  from  their  date.  But  in  a  Con- 
necticut case,^  a  doctrine  apparently  different  ftom  this  was  held ;  but 
an  examination  of  the  latter  case  shows  that  there  is  in  reality  no  con- 
flict of  doctrine.  In  that  case,  a  note  was  given  in  the  following 
terms :  — 

$2,500.  New  York,  Ist  May,  1847. 

Twelve  months  after  date,  or  sooner  if  required,  I  promise  to  pay  to  the 
Hope  Mutual  Life  Insurance  Company  of  Stamford,  Connecticut,  or  order, 
two  thousand  five  hundred  dollars,  or  such  assessments  on  the  same  as  the 
trustees  find  it  necessary  to  impose,  for  the  purpose  of  paying  losses,  agree- 
ably to  the  terms  of  my  subscription  to  the  guaranty  fund  of  said  company, 
dated  19th  April,  1847,  for  value  received. 

Nathl.  Webb. 

It  will  be  observed  that  this  note  in  terms  is  made  payable  in  twelve 
months  from  its  date ;  but  it  is  also  made  subject  to  the  terms  and  con- 
ditions of  the  defendant's  subscription  to  the  guarantee  fund  of  the 
company,  of  the  date  named,'  and  that  was  as  follows :  ^^  Whereas  it 
has  been  deemed  advisable  by  the  Hope  Mutual  Life  Insurance  Com- 
pany of  Stamford,  Connecticut,  to  create  a  fund  for  the  indemnity  of 
persons  insured  by  said  company,  as  a  security  in  addition  to  expected 


1  Sands  v.  Annesley,  66  Barb.  (^.  Y.) 
698 ;  Howland  v,  Cuykendall,  40  id. 
320. 

^  Sands  v.  Lilientbal,  ante, 

«  Howland  ».  Edmonds,  24  N.  Y.  807; 
Bell  V.  Yates,  33  Barb.  (N.  Y.)  627; 
Sands  v.  St  John,  86  id.  682  ;  Colgate  v. 
Buckingham,  87  id.  177.  In  Western 
R.  R.  Co.  V,  Avery,  64  N.  C.  491,  it  was 
held  that  the  statute  begins  to  run  against 
an  action  upon  a  subscription  to  stock  of  a 
corporation  as  to  each  instalment  called  in, 


from  the  time  the  directors  make  the 
call. 

«  Hope  Mut.  Life  Ins.  Co.  v.  Weed,  28 
Conn.  61. 

*  And  there  were  no  statutory  pro- 
visions' in  Connecticut  requiring  such 
notes  to  be  made  payable  absolutely  within 
twelve  months  from  date,  as  there  were  in 
New  York,  under  which  the  cases  from  that 
State  were  decided.  Bell  v,  Yates,  38 
Barb.  (N.  Y.)  627;  Sands  v,  St  John,  86 
id.  628;  Howland  v.  Edmonds,  ante. 
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profits,  the  subscribers  hereto  have  agreed  with  the  said  company  to 
contribute  to  the  said  fund  the  amounts  respectively  set  opposite  their 
names,  by  giving  their  promissory  notes  payable  in  one  year,  upon  the 
condition  that  the  same  shall  be  held  by  the  said  company  for  the  sole 
purpose  of  paying  losses  which  shall  accrue  upon  the  policies  issued  by 
the  said  compau}*,  and  shall  not  be  used  until  the  other  funds  in  the 
hands  of  said  compan}"^  shall  have  been  first  applied ;  that,  for  any 
deficiency  after  the  application  of  said  funds  on  account  of  such  losses, 
the  said  notes  shall  be  subject  to  assessment  for  the  amount  required ; 
that  the  said  indemnity  fund  shall  in  no  event  be  liable  for  the  expenses 
of  said  company,  or  claims  against  them,  other  than  those  arising  upon 
policies  issued  by  them ;  and  in  the  latter  case,  only  after  all  other 
fhnds  of  said  company  have  been  exhausted  ;  that  for  the  loan  of  said 
notes  the  subscribers  shall  be  entitled  to  an  allowance  at  the  rate  of  six 
per  cent  per  annum,  so  long  as  the  said  company  shall  hold  the  said 
security ;  that,  whenever  a  surplus  of  capital  shall  have  been  acquired 
by  the  company  out  of  the  profits  of  business,  to  the  amount  of  $25,000, 
the  indemnity  herein  provided  shall  cease,  and  the  notes  or  securities 
shall  be  returned  to  the  subscribers  respectively ;  it  being,  however, 
understood  that  the  subscribers  hereto  ma}',  in  lieu  of  having  such 
return,  absorb  the  amount  of  their  notes  in  premiums  or  policies  on 
their  own  lives,  or  lives  of  others  procured  through  their  agency.  To 
which  terms  and  conditions  the  said  company  assent,  and  agree  to  hold 
the  said  security  in  conformity  thereunto.  Stamford,  19th  April,  1847." 
This  the  defendant  and  others  subscribed ;  and  in  compliance  with  its 
terms  the  note  in  suit  was  executed,  and  made  subject  to  it.  In  1854 
an  assessment  of  seventy-five  per  cent  was  rendered  necessary,  and 
was  properly  made  upon  the  note.  The  defendant  insisted  that  the 
note  became  due  absolutely  in  twelve  months  ft*om  its  date,  and  that  it 
was  barred  by  the  statute.  But  the  court  held  that  it  must  be  construed 
in  connection  with  the  agreement,  and  that  bj'  its  terms  no  action  could 
be  sustained  upon  it  until  an  assessment  was  made  upon  it,  and  that 
the  statute  did  not  begin  to  run  upon  any  part  of  the  note  until  that 
time.  In  this  respect,  the  case  differed  f^om  the  New  York  cases,  and 
cannot,  in  any  sense,  be  said  to  conflict  with  them.^  Where  security 
notes  are  given  to  Joint-stock  insurance  companies  which,  by  the  terms 
of  its  charter,  are  to  become  its  absolute  property,  the  statute  begins 
to  run  thereon  from  the  time  they  respectively  become  due.*  Where  a 
right  to  assess  stockholders  of  a  corporation  of  any  kind  exists  by 
statute,  the  statute  only  begins  to  run  thereon  when  an  assessment  is 
lawfully  made." 

Sec.  130.   Bill  of  Xbeohange  payable  at  Partioular  Place.  —  Where 
a  bill  of  exchange  is  made  payable  at  a  particular  place,  as  at  the 

1  See  Also  Hope  Mat.  Life  Ins.  Co.  v.         >  Osgood  v.  Stninss,  65  N.  Y.  672. 
Taylor,  2  Bobt.  (N.  Y.  Snp.   Ct)  278,         <  Com.  v.  Cochituate  Bank,  8  Allen 
where  the  same  mle  is  adopted.  (Mass. ),  42. 
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Granite  Bank  in  Boston,  it  does  not  become  dae  and  payable,  so  that 
an  action  can  be  maintained  thereon  until  after  a  demand  at  that  place 
and  its  dishonor  there ;  ^  ^^  therefore/'  Ba3'S  Stort,  J.,  in  the  case  last 
cited,  ^^  the  statute  of  limitations  begins  to  run  fh)m  the  time  of  such 
demand,  and  not  from  the  time  when  the  bills  were  pa3'able  according 
to  their  tenor."  *  The  liabilit}^  of  the  drawer  of  a  bill  of  exchange  to  a 
subsequent  indorser  dates  fix)m  the  dishonor  of  the  bill,  and  not  from 
the  time  when  the  indorser  paid  it.' 

Sec.  181.  Bills  accepted  after  Maturity.  —  As  a  bill  of  exchange 
may  be  accepted  after  it  is  overdue,^  there  can  be  no  doubt  that  the  stat- 
ute begins  to  run  thereon  firom  the  date  of  its  acceptance,  although  this 
precise  question  does  not  seem  to  have  been  decided.'  But  in  the  case 
of  a  note  dated  January  1,  but  not  delivered  until  July  1,  it  has 
been  held  that  the  statute  begins  to  nm  thereon  from  the  da}*  of  its 
issue,  and  not  A*om  the  day  of  its  date ; '  but  in  the  case  referred  to 
the  note  was  payable  on  demand,  and  was  delivered  to  a  third  person 
in  escrow  until  certain  conditions  had  been  complied  with.^  In  another 
English  case,'  a  married  woman,  being  administratrix,  received  a  sum 
of  money  in  that  character,  and  lent  the  same  to  her  husband,  and 
took  in  return  for  it  the  Joint  and  several  promissory  notes  of  her  hus- 
band and  two  other  persons,  payable  to  her  with  interest.  The  note 
was  dated  Nov.  20,  1817.  The  husband  died  in  1827,  and  after  his 
death,  to  an  action  brought  by  her  against  the  other  parties  to  the  note, 
they  set  up  the  statute  of  limitations  in  bar  of  the  action.  The  court 
held  that,  although  she  could  not  have  maintained  an  action  on  the  note 
during  her  husband's  lifetime,  yet,  that  he  having  died,  and  it  having 
been  given  for  a  good  consideration,  it  was  a  chose  in  action  surviving 
to  the  wife,  and  that  she  might  maintain  an  action  thereon  at  any  time 
within  six  3'ear8  from  the  time  of  his  death. 

But,  whUe  the  rule  as  stated  might  prevail  as  to  notes  pa3'able  on 
demand  or  as  to  bills  indorsed  when  overdue,  such  is  not  the  rule  as  to 
the  Indorsement  of  a  note  by  a  third  person  payable  at  a  fixed  time  after 
it  becomes  due.  In  the  latter  case,  the  statute  runs  from  the  time  when 
the  note  became  due ;  and  the  indorsement,  instead  of  creating  a  new 
contract  so  as  to  start  the  running  of  the  statute  afVesh  tcom  that  date, 
is  merely  accessary  to  the  old  conti*act,  and  does  not  suspend  or  in  any 
wise  affect  the  operation  of  the  statute  on  the  note.'    But  the  maker 

1  Picquet  v,  Curtis,  1  Sum.  (U.  S.  C.  C.)         •  Beryamin's   Chalmers's  Digest,  art, 

478.    This  also  is  the  rule  in  France,  art.  262,  subd.  2. 
123,  Code  of  Commerce ;  also  arts.  178  and         '  Savage  v.  Aldren,  2  Stark.  282. 
174,  according  to  Story,  J.,  in  the  fore-         ^  Hill  v,  Henry,  17  Ohio,  9;  Richards 

going  case.  v,  Bichards,  2  B.  &  Ad.  447. 

'  Rowe  V,  Young,  2  B.  &  B.  165.  '  Richards  v,  Richards,  ante, 

«  Hunt  V.  Taylor,  108  Mass.  608.  •  Scarpelmi  v.  Atchison,  7  Q.  B.  864. 

*  WiUiams  v.Winans,  14  N.  J.  L.  839;  See  Webster  v.  Kirke,  17  id.  947,  where  it 

Spaulding   v,   Andrews,    48    Penn.    St.  was  stiggested  that,  as  to  the  statute  of 

413.  limitations,  under  such  circumstances,  the 
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of  the  note  may  revive  it  b}'  indorsing  his  name  on  the  back  thereof 
after  the  statute  has  run  upon  it.  Thus,  the  maker  of  a  note,  twenty 
years  after  its  maturity,  signed  his  name  on  the  back  of  it,  and  it  was 
held  that  an  action  lay  against  him  on  the  note  at  any  time  within  six 
years  from  the  date  of  such  indorsement,^  as  such  indorsement  operated 
as  an  acknowledgment  in  writing  that  the  debt  is  due  and  payable,  and 
also  to  a  new  promise  to  pay  it.' 

Sec.  132.  Bills  and  Notes  subjeot  to  Grace.  —  Where  a  bill,  note, 
or  other  obligation  is  subject  to  grace,  the  statute  begins  to  run  there- 
on only  from  the  last  day  of  grace.'  But,  the  mercantile  usage  in  the 
matter  of  grace,  having  the  effect  of  law,  where  a  bill  or  note  falls  due^ 
on  Sunday  it  is  treated  as  due  on  the  previous  Saturday,  and  the  stat- 
ute begins  to  run  fh)m  that  time.  Thus,  in  an  English  case  *  involving 
this  question.  Wills,  J.,  thus  stated  both  the  facts  of  the  case  and  the 
law  applicable  thereto.  He  said :  "  This  is  an  action  on  a  promissory 
note  at  three  months,  dated  1 1th  March,  1874,  which  would,  therefore, 
prima  facte,  be  due  on  the  14th  June,  1874.  The  14th  June,  1874,, 
was  a  Sunday.  The  writ  in  the  action  bears  date  the  14th  June,. 
1880.      The  defence  is  that  the  cause  of  action  did  not  accrue  within. 

holder  for  the  time  being  might  be  treated  262;  hat  this  is  not  the  general  rale,  and. 

as  a  trustee  of  the  action  ;  so  that  prior  or  the  cases  generally  make  no  distinction 

subsequent  indorsees  are,  as  between  them-  in  this  respect,  because  a  note  is  payable^ 

selves  and  earlier  parties,  prejudiced  by  ^at  a  bank,  Smith  v,   Aylesworth,   ante  ;■ 

his  laches.  Oothout  v,  Ballard,  arUe,     In  South  Caro- 

^  Bourdin  p.  Greenwood,  L.  R.  18  Eq.  Una  it  is  held  that  a  person  may  be  sued. 

281.  on  a  note  or  bill  on  the  last  day  of  grace. 

*  See  Chasemore  v.  Turner,  L.  R.  10  McKenne  v.  Durant,  9  Rich.  (S.  C.)  61;. 
Q.  B.  500;  In  re  Steamer  Co.,  L.  R.  6  Ch.  Wilson  v.  Williams,  4  N.  &  McCord  (S.C.), 
App.  828,  as  to  the  requisites  of  an  ac-  440.     Another  matter  in  reference  to  notes^ 
knowledgment  in  writing.  or  bills,  so  far  as  the  time  when  a  right  of 

*  Pickard  v.  Valentine,  13  Me.  612  ;  action  accrues  against  an  indorser  is  con- 
Kimball  v.  Fuller,  18  La.  An.  602.  An  cemed,  must  be  borne  in  mind,  and  that  is^ 
action  brought  upon  a  note  or  bill  upon  the  that  an  action  will  not  lie  against  him,  nor 
day  it  becomes  due  is  premature.  Skid-  against  a  drawer  of  a  bill,  until  every  pre- 
more  v.  Little,  4  Tex.  801 ;  Wilcombe  v.  liminary  step  has  been  taken  necessary  to 
Dodge,  8  Cal.  260;  and  if  the  note  is  enti-  fix  his  liability  absolutely.  Green  v.  Dar- 
tled  to  grace,  an  action  on  the  last  day  of  ling,  15  Me.  139.  Consequently  if  he  lives 
grace  is  also  premature.  Smith  v,  Ayles-  in  the  same  town  or  city,  an  action  will 
worth,  40  Barb.  (N.  Y. )  104  ;  dotbout  v.  not  lie  against  him  until  notice  of  protest 
Ballard,  41  id.  88.  The  maker  has  the  is  actually  served,  New  £ngland  Bank  v, 
whole  of  the  last  day  of  grace  to  pay  the  Lewis,  2  Pick.  (Mass.)  125  ;  whereas  if  he 
note  in  Taylor  v,  Jacoby,  2  Penn.  St.  496  ;  lives  in  another  town,  an  action  lies  imme- 
Wiggle  V.  Thompson,  19  Miss.  452;  Lunt  diately  after  the  notice  is  put  into  the  post- 
V.  Adams,  17  Me.  230.  But  in  Maine  it  office,  Shed  v,  Brett,  1  Pick.  (Mass.)  401; 
is  held  that  an  action  may  be  commenced  Stanton  v.  Blossom,  14  Mass.  116;  Flint 
on  the  last  day  of  grace  if  there  has  been  v,  Rogers,  16  Me.  67. 

a  demand  made,  or  if  the  note  is  payable         ^  Morris  v,  Richards,  45  L.  T.  N.  8. 

at  a  bank,  and  the  suit  is  commenced  after  210 ;  reported  also  26  Alb.  L.  J.  68.    See 

banking  hours,  Veazie  Bank  v.  Winn,  40  also  Hibemia  Bank  o.  O'Grady,  47  CaL 

Me.  62 ;  Vandesande  v.  Chapman,  48  Me.  579,  to  the  same  effect. 
VOL.  I. — 24 
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siz  3'ears  before  the  oommencement  of  the  action.  The  general 
rule  of  law  is,  that  when  the  last  of  the  days  of  grace  falls  on  a 
Snndaj',  the  bill  or  note  is  payable  on  the  Saturday.  It  is  contended, 
however,  that  though  the  note  was  payable  on  the  Saturday',  ^ no  cause 
of  action  arose  tOl  the  expiration  of  the  third  day  of  grace ;  in  short, 
that  although  after  business  hours  on  the  Saturday  nothing  that  the 
maker  of  the  note  could  do  could  prevent  the  state  of  things  then 
constituted  from  ripening  into  a  cause  of  action,  none  existed  until 
after  twelve  o'clock  on  Sunday  night,  —  a  proposition  which  there  is  no 
difficulty  in  understanding,  but  for  which,  as  it  seems  to  me,  there  is 
no  authority.  The  so-called  period  of  grace  is  not  a  definite  period 
laid  down  by  express  enactments ;  its  existence  is  an  incident  annexed 
by  mercantile  usage  to  a  bill  or  note.  It  has  its  origin  and  foundation 
in  mercantUe  usage  and  nothing  else.  As  late  as  1695  it  was  still  the 
subject  of  evidence,  and  proved  like  any  other  mercantile  custom  by 
the  testimony  of  witnesses.^  It  must  be  taken  now  to  be  established  as 
a  part  of  the  law  mercantile,  that  a  bill  or  note  whicli,  according  to  its 
terms,  imports  an  obligation  to  pay  on  a  given  date,  really  obliges  the 
party  to  pay  in  ordinary  cases  on  the  third  day  after  each  date ;  but 
looking  to  the  way  in  which  that  proposition,  now  one  of  law,  has  come 
to  be  one  of  that  nature,  it  is  evident  that  it  merely  expresses  the  result 
of  the  general  practice  of  mercantile  men,  and  that  the  proposition 
must  be  taken  subject  to  such  limitations  as  are  established  by  equally 
universal  practice.  One  of  those  limitations  is  that  if  the  third  day  be 
a  Sunday  the  bill  or  note  is  payable  on  the  previous  day.  Prima  fade^ 
the  obligation  to  pay  on  the  third  day  in  the  one  case,  and  on  the  sec- 
ond in  the  other,  must  rest  upon  grounds  of  precisely  the  same  kind ; 
namely,  it  must  depend  upon  the  universal  practice  that  payment  which 
prima  fade  would  have  to  be  made  on  a  given  day  was  made  at  a  date 
later  by  three  days  in  the  one  case  and  by  two  in  the  other.  I  see, 
therefore,  no  ground  prima  facie  for  supposing  that  different  conse- 
quences are  to  follow  if  the  third  day  in  the  one  case,  or  second  day  in 
the  other,  be  allowed  to  elapse  without  payment  having  been  made. 
In  either  case,  prima  facie  the  cause  of  action  is  complete,  and  it  lies 
upon  those  who  set  up  the  distinction  to  establish  it.  If  it  exists  at 
all,  it  must  be  by  virtue  of  mercantile  usage  so  well  recognized  among 
mercantile  men  as  to  have  passed  into  law.  Not  only  is  there  no  trace 
of  it  in  any  book,  but  it  is  very  difficult  to  see  how  there  could  ever 
have  been  such  a  state  of  things  as  would  have  afforded  evidence  of 
such  a  custom,  excepting  in  such  a  case  as  the  present.  There  would 
not  and  there  could  not  be  any  thing  to  bring  it  to  4ihe  test,  unless  a 
writ  could  be  issued  on  Sunday,  and  unless  it  were  frequently  material 
whether  the  writ  were  issued,  or  at  all  events  issuable,  on  the  Sunday 
instead  of  the  Monday.     No  custom  amongst  mercantile  men  could 

1  Tassell  v.  Lewia,  1  Ld.  Baym.  748. 
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grow  up  in  respect  to  such  a  matter,  and  it  is  inconceivable  that  at  the 
date  when  Tassell  v.  Lewis,  ubi  sup.^  was  tried  before  Holt,  C.  J.,  any^ 
such  proposition  could  have  been  established  by  evidence.  For  these 
reasons  I  am  of  opinion  that  the  cause  of  action  arose  as  soon  as  the 
13th  June,  1874,  was  passed,  and  that,  subject  to  a  second  question 
now  to  be  considered,  the  writ  issued  on  the  14th  June,  1880,  was  a 
day  too  late.  It  happens,  however,  that  the  13th  June,  1880,  was  a 
Sunday,  so  that  no  writ  could  be  issued  on  that  day,  and  it  is  said  that 
under  Order  LVII.  r.  3,  of  the  first  schedule  to  the  Judicature  Act  of 
1875,  the  cause  of  action  did  nevertheless  arise  within  six  years  of  the 
commencement  of  the  action.  I  am  of  opinion  that  this  rule  has  no 
such  application  in  this  case.  The  ^'  time  for  doing  any  act"  in  this 
rule  refers  to  times  limited  by  the  practice  of  the  court  for  taking  pro- 
ceedings ;  and  the  effect  of  the  rule  is,  that  in  the  cases  to  which  it  is 
applicable,  a  proceeding  which  but  for  that  enactment  would  not,  if 
taken  on  Monday,  be  duly  taken  according  to  the  practice  of  the  court, 
whether  established  by  definite  enactment  or  otherwise,  shall  never- 
theless be  held  to  be  duly  taken.  It  certainly  was  never  intended  that 
the  provision  should  affect  the  statute  of  limitations.  The  writ  in  this 
case  was  '*duly  issued"  on  the  Monday,  without  the  protection  of 
Order  LVII.  r.  3,  and  there  is  nothing  in  the  enactment  to  alter  the 
actual  date  of  the  commencement  of  the  action.  For  these  reasons, 
my  judgment  must  be  for  the  defendants,  and  with  costs." 

In  a  Califomia  case,^  a  note  was  given  dated  Feb.  27,  1869,  pay- 
able twelve  months  after  date,  and  it  was  held  that  it  fell  due  Feb.  27, 
1870;  and  that  an  action  commenced  on  it  March  1,  1873,  was  too 
late  to  save  the  note  fW>m  the  operation  of  the  statute,  although  the 
last  day  of  February,  1869,  was  Sunday. 

Sec.  133.  Notes  Payable  upon  the  happening  of  a  Contingency. — 
Where  a  note  made  payable  upon  the  happening  of  a  certain  event 
also  contains  a  clause  as  follows :  ^'  or  as  soon  as  otherwise  convenient," 
—  it  is  payable  in  a  reasonable  time ;  and  if  the  maker  makes  a  payment 
thereon  within  a  certain  time,  as  within  sixty  days  from  its  date,  the 
parties  will  thereby  be  treated  as  having  fixed  upon  that  as  a  reasonable 
time,  and  the  statute  will  begin  to  run  on  the  note  from  that  time.*  If, 
however,  there  are  no  qualifying  words,  but  a  certain  event  or  contin- 
gency is  absolutely  fixed  upon,  the  statute  will  not  begin  to  run  until 
the  event  or  contingency  occurs.* 

An  accommodation  indorser,  or  one  who  indorses  for  the  maker  with- 
out any  consideration,  cannot  recover  of  the  maker  except  upon  the 
note ;  consequently  as  to  him  the  statute  begins  to  run  from  the  time 
the  note  became  due,  and  not  from  the  time  of  its  payment  by  him ;  * 
and  although  he  paid  the  note  before  the  statute  had  run  thereon,  yet 

1  Hibemia  Bank  v.  O'Grady,  ante,  «  Gueno  r.  Soumastre,  1  La.  An.  44. 

«  Jones  V.  Eialer,  3  Kan.  184.  *  Williama  v.  Durst,  25  Tex.  667. 
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if  more  than  six  years  have  elapsed  between  the  time  the  note  became 
due  and  the  commencement  of  the  action,  he  cannot  recover  of  the 
^aker.  In  other  words,  his  relation  to  the  note  by  its  paj-ment  is 
simply  the  same  that  the  holder  held  thereto,  and  he  can  enforce  no 
right  against  the  maker  which  the  holder  could  not  enforce.  ^  But  in  the 
case  of  an  accommodation  acceptor  it  is  held  that  the  statute  begins  to  run 
from  the  time  he  pays  the  bill,  and  not  from  the  time  when  it  became  due.^ 

Sec.  134.  Indoner  of  Notes  or  Bills. — The  indorsement  of  a  bill 
after  it  is  dishonored  creates  a  new  contract  as  to  the  indonser  and 
indorsee.  Thus,  if  A.  is  the  holder  of  a  dishonored  bill^  and  three 
years  afterwards  he  indorses  it  to  B.,  while  the  indorser  must  sue  the 
acceptor  within  8\x  3'ears  from  the  time  when  the  bill  matured,  yet  he 
has  six  years  from  the  date  of  the  indorsement  in  which  to  sue  A.^ 
The  reason  for  this  rule  is  that  by  the  ^indorsement  the  indorser  con- 
tracts to  pay  the  bill  if  the  acceptor  does  not ;  and  as  the  indorsement 
creates  a  new  contract  as  between  him  and  the  indorser,  it  outlives  the 
yalidit}^  of  the  bill  as  to  the  other  parties,  and  the  statute  only  begins 
to  run  from  the  date  of  indorsement,  because  that  is  the  time  when  the 
right  of  action  accrues  against  the  indorser.^ 

No  cause  of  action  arises  against  an  indorser  of  a  promissory  note 
pa3'able  on  demand,  at  a  place  specified,  until  demand  is  made  in  com- 
pliance with  the  terms  of  the  contract  and  due  notice  of  non-payment ; 
a  demand  by  letter  is  insufficient  The  holder  of  the  note  is  not  charge- 
able with  neglect  for  omission  to  make  such  demand  within  a  particular 
time.  Until,  therefore,  demand  is  made  at  the  place  named,  the  statute 
of  limitations  does  not  begin  to  run  in  favor  of  the  indorser.^ 

Sec.  135.  Acceptor  of  BUI. — The  statute  runs  in  favor  of  the 
acceptor  of  a  bill  who  accepted  it  before  it  became  due,  from  the  day 
the  bill  becomes  payable,  and  not  from  the  date  of  the  acceptance ;  ^ 
but  if  a  blank  acceptance  is  given  to  a  person,  and  ten  years  afterwards 
he  fills  it  up  as  a  bill  payable  three  months  after  date,  jand  negotiates  it 
to  a  bona  fide  holder,  the  statute  does  not  begin  to  run  thereon  until  it  is 
pa\'able.^  If,  however,  a  bill  is  accepted  alter  it  is  due,  the  statute  begins 
to  run  from  the  date  of  acceptance,  because  it  is  payable  instanter^ 

Sec.  136.  Drawer  of  Bill.  —  If  a  bill  of  exchange  drawn  payable 
sixty  or  any  other  number  of  days  after  sight,  is  presented  for  accept- 
ance before  it  becomes  due,  and  is  dishonored  by  non-acceptance,  the 
statute  begins  to  run  in  favor  of  the  drawer  from  the  time  when  it  was 
so  dishonored  and  notice  thereof  sent  to  the  drawer,  and  not  from  the 

1  Williams  r.  Durst,  ante;  Woodruff  r.         *  Woodraff  v.  Moore,  8  Barb.  (N.  Y.) 

Moore,  8  Barb.  (N.  Y. )  171;  Kennedy  v.  171;  Whiteheads.  Walker,  9 M.  &  W.  506. 
Carpenter,  2  Whart.  (Penn.)  844;  Hoyt         »  Parker  «.  Stroud,  98  N.  Y.  379,  re- 

V,  Reed,  2  Blackf.  (Ind.)  869.  versing  81  Hun,  578. 

«  Reynolds  v.  Doyle,  2  Scott  N.  P.  45.         •  Holmes  ».  Kerrison,  2  Taunt  328; 

In  Bullock  V.  Campbell,  9  Gill  (Md.),  182,  Fryer  v.  Roe,  12  C.  B.  437. 
this  was  also  held  to  be  the  rule  in  the  case         ^  Montague  v.  Perkins,  22  L.  J.  C.  P. 

of  an  accommodation  indorser.  187. 

8  Benjamin's  Chalmers's  Digest,  256.         .  *  Bexgamin's  Chalmers's  Digest,  256. 
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time  when  it  becomes  payable.^  Bat  if  a  person  accepts  a  bill  to  accom- 
modate the  drawer,  and  afterwards  pays  it,  the  statute  begins  to  run  from 
the  time  of  payment,  npon  the  implied  agreement  to  indemnify  him,  and 
not  fh)m  the  maturity  of  the  bill.'  But  it  seems  that,  in  such  a  case,  if 
the  action  is  brought  upon  the  bill  instead  of  upon  the  implied  contract 
to  indemnify,  the  statute  runs  from  the  time  when  the  bill  was  payable.* 
Sec.  187.  Suspension  of  Statute  by  Agreement  of  the  Parties.  — 
The  running  of  the  statute  may  be  suspended  by  the  mutual  agreement 
of  the  parties.^  Thus,  in  a  Virginia  case,*  a  mutual  understanding  and 
agreement  between  the  debtor  and  creditor  that  a  suit  should  not  be 
brought  upon  an  account  until  the  debtor  should  go  to  Europe,  and 
return,  was  held  a  good  answer  to  the  act  of  limitations  during  his 
absence  from  the  country,  and  also  competent  proof  to  prevent  the 
court  from  expunging  fh>m  such  account  items  that  were  apparently 
barred  by  the  statute.  In  a  Texas  case,^  in  an  action  on  a  note  the 
defendant  filed  an  account  in  offset,  to  which  the  plaintiff  set  up  the 
statute  of  limitations.  It  being  shown  that  the  articles  charged  in 
the  account  were  by  agreement  to  go  in  reduction  of  the  note,  it  was 
held  that  the  account  was  saved  ftom  the  operation  of  the  statute  by 
the  agreement.  But,  in  order  to  suspend  the  operation  of  the  statute, 
there  must  be  an  agreement  for  delay ;  and  the  mere  fact  that  nego- 

^  Whitehead  9.  Walker,  arUe;  Woode  creditors  to  sign  an  instrument  by  which 

V.  McMeans,   23  Tex.   481 ;   Bullock  v.  they  bound  themselves  not  to  sue  or  molest 

Campbell,  9  Gill  (Md.),  182;  Webster  v,  him  for  his  indebtedness  for  two  years,  and 

Kirk,  17  Q.  B.  944;  Godfrey  o.  Rice,  59  Me.  it  was  held  that  so  doing  was  equivalent 

808.   See,  as  to  notice  when  notice  is  neces-  to  an  agreement  not  to  plead  the  two  years 

sary,  Manchester  Bank  v.  Fellows,  28  N.  H.  as  a  part  of  the  statute  of  limitations,  and 

802;  Shed  P.Brett,  1  Pick.  (Mass.)  401.  operated  to  extend  the  limitation  of  the 

'  Angrove  v.  Tippett,  11  L.  T.  N.  s.  statute  two  years.    In  Reynolds  v.  John- 

708;  Reynolds  v.  Doyle,  1  M.  &  G.  753;  son,  9  Humph.  (Tenn.)  444,  wher^  a  cred- 

Burton  v,  Rutherford,  49  Mo.  72;  Huntley  itor*s  claim  against  an  executor  was  barred 

V,  Sanderson,  1  C.  &  M.  467 ;  King  v,  by  the  statute  of  limitations,  but  the  lega- 

Hannah,  6  Bradw.  (IlL)  495.  tees  agreed  with  the  executor  and  the  cred- 

*  Webster  V.  KitVlanU.  BoX  contra,  see  itor  that  the  executor  should  pay  the  debt 
Kennedy  v.Garpenter,  2  Whart(Penn.)  844;  and  receive  a  credit  on  settlement  with  the 
Woodruff  V,  Moore,  8  Barb.  (N.  Y. )  171.  legatee,  and  the  executor  was  credited  with 

*  In  Webber  v.  Williams  College,  28  the  amount  accordingly,  it  was  held  that 
Pick.  (Mass.)  802,  a  debtor,  before  the  the  executor  could  not  set  up  the  bar  of  the 
statutory  bar  had  become  complete,  pro-  statute  in  an  action  by  the  creditor  to  re- 
posed to  the  creditor  that  if  he  would  for-  cover  the  debt  But  in  Ball  ».  Wyeth, 
bear  bringing  his  action  at  that  time,  he  8  Allen  (Mass.),  275,  an  agreement  by  a 
should  continue  to  have  the  same  rights  creditor  to  extend  the  right  to  redeem  land 
for  one  year  more  than  he  then  had,  and  which  is  mortgaged  to  him  to  secure  his 
the  creditor  answered  that  he  would  not  debt,  and  not  to  foreclose  the  mortgage  for 
consent  thereto,  but  did  not  in  fact  com-  a  specified  time,  was  held  not  to  have  the 
mence  his  action  until  after  the  year  nor  effect  to  extend  the  personal  liability  of 
until  the  statute  had  run  upon  the  claim,  the  debtor  beyond  the  time  at  which  it 
it  was  held  that  this  was  a  sufficient  com-  would  otherwise  cease  by  the  lapse  of  the 
plianoe  with  the  debtor's  proposal,  and  statutory  period. 

estopped  the  debtor  from  setting  up  the         »  Holladay  1?.  lattlepage,  2  Munf.  (Va.) 

statute.     In  Rowe  v,  Thompson,  15  Abb.     816. 

Pr.  (N.  Y.)  877,  a  debtor  procured  his        •  Baird  v,  Ratcliff,  10  Tex.  81. 
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tiations  for  a  settlement  or  for  a  reference  are  pending,  there  being  no 
agreement  for  a  dela}',  and  the  defendant  having  done  nothing  to  mis- 
lead the  plaintiff,  will  not  suspend  the  running  of  the  statute.^  It  is 
held  in  those  States  in  which  an  acknowledgment  or  new  promise  is 
required  to  be  in  writing,  that  an  agreement  to  suspend  or  waive  the 
defence  of  the  statute  must  also  be  in  writing.'  The  running  of 
the  suspended  statute  starts  afresh  by  the  agreement  of  the  parties, 
and  this  is  done  whenever  a  valid  agreement  predicated  upon  a  suf- 
ficient consideration  is  entered  into  between  the  parties,  by  which  the 
creditor  agrees  to  give  the  debtor  more  time  upon  an  overdue  note 
or  bill ;  and  in  such  case  the  statute  starts  anew,  and  only  begins  to 
run  again  from  tlie  expiration  of  the  period  of  credit  so  given.'  But 
iu  order  to  have  this  effect  the  agreement  for  the  new  credit  must  be 
such  as  is  binding  upon  the  creditor,  and  takes  away  all  right  of  action 
upon  the  debt  during  the  period  agreed  upon.  Thus,  in  a  Massa- 
chusetts case,^  after  a  note  had  become  due,  an  indenture  was  executed 
between  the  maker  and  his  creditors  by  which  he  assigned  his  property 
in  trust  for  such  of  his  creditors  as  should  become  parties  to  the  inden- 
ture, and  the  creditors  covenanted  to  discharge  him  from  all  claim  or 
demand,  action  or  right  of  action,  for  the  space  of  seven  years,  upon 
receiving  their  respective  portions  of  the  property,  and  the  plaintiff 
among  others  was  a  party  to  this  indenture.  It  was  held  that  the  in- 
denture did  not  suspend  the  running  of  the  statute  as  to  the  note.  In 
an  English  case,^  oilen  cited,  the  parties  entered  into  an  agreement  to 
go  into  an  inquiry  as  to  the  amount  of  damage  for  an  admitted  breach 
of  contract,  and  b}'  the  defendant's  fault  the  inquir}''  was  prolonged  to 
such  an  extent  that  more  than  six  3^ears  had  elapsed  before  the  action 
was  brought,  and  in  answer  to  a  plea  of  the  statute  the  plaintiff  insisted 
that  the  agreement  had  the  effect  to  suspend  the  statute.  But  whUe 
the  case  was  one  of  great  hardship,  and  the  court  intimated  an  intention 
to  do  all  it  could'to  relieve  the  plaintiff,  yet  it  felt  obliged  to  hold,  as  it  did, 
that  such  was  not  the  effect  of  the  agreement,  and  that  the  statute  bar 
had  become  complete  before  the  action  was  brought.  ''  The  rule,"  said 
Lord  Campbell,  ^^  is  firmly  established,  that  in  assumpsit  the  breach 
of  contract  is  the  cause  of  action,  and  that  the  statute  runs  from  the  time 
of  breach."  A  mere  request  by  the  debtor  to  the  creditor  to  delay  suit, 
of  itself,  is  not  suflScient  to  suspend  the  running  of  the  statute.^ 

^  Gooden  v.  Insurance  Co.,  20  N.  H.  general  assignment,  with  a  covenant  to 

73.     In  Coleman  v.  Walker,  3  Met  (Ey. )  dischai^  the  debtor  from  all  claim  or  de- 

65,  the  payee  of  a  note  refrained  from  prose-  mand,  action  or  right  of  action,  for  seven 

eating  it  against  the  sureties  within  the  years,  was  held  not  operative  to  suspend 

statutory  period,  at  their  request;  but  as  the  running  of  the  statute  as  to  one  of  the 

there  was  no  binding  agreement  for  delay,  creditors  who  was  a  party  thereto, 

and  the  sureties  had  done  nothing  to  defeat  '  Hodgdon  v.  Chase,  29  Me.  47. 

or  obstruct  the  payee  in  the  prosecution  of  ■  Irving  v,  Veitch,  3  M.  &  "W.  90. 

a  suit  on  the  note,  it  was  held  that  they  *  Harvey  v.  Tobey,  15  Pick.  (Mass.)  99. 

were  not  estopped  from  setting  up  the  stat-  ^  E.  India  Co.  v.  Paul  7  Moo.  P.C.C.  85. 

ute  as  a  bar  to  the  note.     See  also  Harvey  ^  Junior  Steam  Engine  Co.  v.  Douglass, 

V.  Tobey,  15  Pick.   (Mass.)  99,  where  a  Penn.  S.  C.  March,  188'2. 
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Sec.  ISTa,  Goods  sold  on  Credit  to  be  paid  in  Note  within  Cer- 
tain Time.  —  Where  goods  are  sold  on  a  credit  to  be  paid  for  at  the 
expiration  of  six  months  in  a  note  or  bill  at  two  or  three  months,  it  is 
held  to  be  a  sale,  in  effect,  upon  nine  months'  credit ;  so  that  an  action 
brought  at  any  time  within  six  years  from  the  end  of  the  nine  months 
would  be  in  time.^  Thus,  in  the  case  last  cited,  the  defendant  purchased 
a  quantity  of  Spanish  wool  of  the  plaintiff  on  the  20th  of  Maj',  1823, 
under  an  agreement  for  six  months'  credit,  payment  at  that  time  to  be 
made  by  bill  at  two  or  three  months,  at  the  purchaser's  option.  Noth- 
ing was  said  in  the  invoice  as  to  the  time  of  payment,  and  no  note  or 
bill  was  given.  The  action  was  commenced  Jan.  14,  1830,  and  was 
therefore  barred  b}^  the  statute  if  the  goods  were  to  be  considered  as 
purchased  on  a  credit  of  six  months.  The  plaintiff  had  a  verdict  on 
the  ground  that  the  time  of  credit  was  in  fact  eight  or  nine  months,  at 
the  purchaser's  option,  and  the  verdict  was  sustained  in  King's  Bench.' 

Sec.  138.  Bank  Bills.  —  Under  our  present  system  of  banking,  the 
circulation  of  bills  being  through  the  government,  and  the  government 
being  responsible  for  their  redemption,  the  statute  of  limitations  does 
not  apply  thereto ;  nor,  under  the  old  system,  did  the  statute  attach  to 
bank-bills  until  after  they  had  been  presented  for  payment  and  payment 
thereof  refused.®  But  if  a  bank  suspends  payment  and  closes  its  doors, 
so  that  it  has  no  place  of  business,  a  demand  is  dispensed  with,  and  an 
action  upon  its  bills  may  be  commenced  at  once ;  but  it  seems  that  the 
bank  cannot  claim  the  benefit  of  the  statute  from  the  time  it  closes  its 
doors,  but  the  holder  of  the  bills  may  bring  his  action  at  his  pleasure, 
the  service  of  the  writ  being  treated  as  a  demand  and  the  statute 
attaching  from  that  date.*  In  several  of  the  States  bank-bills  are  ex- 
pressly excepted  from  the  operation  of  the  statute.     Thus,  in  Maine,* 

^  Helps  V.  Winterbottom,  2  B.  &  Ad.  the  plaintiff  probably  would  not  recover 

481.  anything  approaching  to  the  whole  debt» 

^  LiTTLEDALE,  J.,  said:  "If  the  con-  and  this  is  not  the  cause  of  action  to 

tract  was  for  six  months'  credit,  and  then  which  the  statute  of  limitations  would 

a  bill  to  be  given  for  two  or  three,  this  apply  upon  a  decbration  for  goods  sold 

action  was  in  time.    In  Dutton  v.  Salmon:  and  delivered.    It  appears  to  me  that  such 

son,  3  B.  &  P.  582,  and  some  other  cases  a  declaration  after  the  expiration  of  the 

decided  about  the   same  period,  it  was  time  for  which  a  bill  was  to  be  given  is 

much  discussed  whether  upon  this  peculiar  correct,  and  that  the  action  commenced 

kind  of  contract  an  action  for  goods  sold  within  six  years  after  the  expiration  of  the 

and  delivered  would  lie  at  the  end  of  six  two  or  three  months  is  not  barred  by  the 

months,  and  whether  it  was  the  proper  statute."  See  also  Brooke  v.  Wbite,  1  N.  R. 

form  of  action  when  the  time  had  expired  330;  Mussen  v.  Price,  4  East,  147;  Price 

for  which  the  bill  was  to  be  given.    The  v,  Nixon,  6  Taunt  338. 
result  of  the  cases  is,  that  at  the  end  of         ^  Bank  of  Memphis  v.  White,  2  Sneed 

the  six  months  an  action  lies  for  not  de-  (Tenn.)»  482. 

livering  a  bill  according  to  the  contract,  *  Thurston  v.  Wolf  borough  Bank,  18 

the  party  then  being  entitled  not  to  pay-  N.  H.  391. 
ment,  but  to  a  better  security  for  his  money.  ^  Appendix,  Maine. 

In  a  suit,  however,  for  this  cause  of  action 
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all  bills,  notes,  or  other  evidences  of  debt  issued  by  a  bank  are  ex- 
cepted. In  Vermont  ^  the  same  exception  exists  as  to  the  same  class 
of  obligations  issued  by  any  moneyed  corporation.  In  Massachusetts' 
the  same  exceptions  exist  as  in  Maine.  In  New  York'  the  same 
exceptions  exists  as  in  Vermont.  In  Michigan^  the  same  exception 
exists  as  in  Maine.  In  Arkansas^  the  same  exceptions  exist  as  in 
Vermont.  In  Iowa*  the  statute  does  not  apply  to  evidences  of  debt 
intended  to  circulate  as  money,  and,  as  will  be  seen  by  reference  to  the 
statutes  given  in  the  Appendix,  such  a  provision  exists  in  most  of  the 
States. 

Sec.  139.  WitneBaed  Notes.  —  In  some  of  the  States'  witnessed 
notes  are  expressly  excepted  from  the  operation  of  the  statute  and  left 
to  the  operation  of  the  common-law  presumption  of  payment  arising 
ttom  the  lapse  of  twenty  years.  In  Vermont,  while  ordinary  notes  are 
barred  in  six  years,  witnessed  notes  are  free  fh)m  its  operation  for  four- 
teen 3'ears  from  the  time  a  right  of  action  accrues  thereon.  In  Massa- 
chusetts this  class  of  notes  is  barred  in  twenty  years,  under  a  general 
clause  in  the  statute  extending  to  all  personal  actions  not  otherwise 
provided  for.  But,  in  order  to  come  under  this  head,  the  action  must 
be  brought  by  the  original  payee  or  his  executor  or  administrator.  But 
under  this  statute  the  holder  of  such  a  note  may  bring  an  action 
thereon  in  the  name  of  the  payee  or  his  executor  or  administrator,  with 
their  assent,  and  that  such  assent  may  be  implied.'  But  it  would  seem 
that,  if  the  note  is  given  for  the  use  of  the  payee,  or  of  the  indorser  of 
the  maker,  such '  a  right  cannot  be  implied  in  favor  of  the  indorsee 
of  the  first  indorsee ;  *  and  where  such  a  note  was  made  payable  to  the 
maker's  own  order,  and  was  signed  and  indorsed  by  him  in  blank,  the 
signing  was  witnessed  but  the  indorsement  was  not,  it  was  held  not  to 
be  a  witnessed  note  within  the  saving  of  the  statute.*^  Where  a  wit- 
nessed note  is  sold  by  an  assignee  in  bankruptcy,  the  purchaser  may 
maintain  an  action  in  the  name  of  the  payee  or  his  executor  or  admin- 
istrator, the  law  implying  the  requisite  assent.^ 


4 
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1  Appendix,  Vermont. 

2  Appendix,  Massachusetts. 
•  Appendix,  New  York. 

Appendix,  Michigan. 

Appendix,  Arkansas. 

Appendix,  Iowa. 

Maine,  Massachusetts,  and  Wisconsin. 
8  Rockwood  V.  Brown,  1  Gray  (Mass.), 
261.  But  an  action  cannot  be  brought 
in  the  name  of  an  indorsee  against  the 
consent  of  the  payee,  nor  can  an  indorsee 
of  the  original  indorsee  bring  an  action 
thereon  in  the  name  of  such  indorsee  even 
with  his  consent,  so  as  to  save  the  statute. 
The  authority  must  be  derived  from  the 
payee  or  his  executor  or  administrator. 


Therefore  where  a  witnessed  note  was  given 
to  a  creditor  payable  at  a  bank,  and  the 
bank  subsequently  sold  it  to  a  third  per- 
son who  kept  it  for  fifteen  years  and  tiien 
brought  an  action  upon  it  in  the  name  of 
the  bank,  by  and  with  its  consent,  against 
the  maker's  executors,  it  was  held  that  the 
note  was  barred  by  the  six  years*  clause. 
Village  Bank  v,  Arnold,  4  Met  (Mass.) 
687;  Fay  v.  Barker,  4  Pick.  (Mass.)  884. 
In  Maine  an  assignee  may  sue  in  his  own 
name.  Quimby  v.  Buzzle,  17  Me.  470. 
0  Houghton  V.  Mann,  4  Met.  (Mass.) 

687. 
10  Kin8manv.Wright,4Met.(Mass.)219. 
u  Drury  v,  Yanuevar,  6  Gush.  (Mass.) 
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A  note,  in  order  to  amount  to  a  witnessed  note  within  the  meanifig 
of  the  statute,  must  be  attested  by  a  person  who  at  that  time  was 
legally  comi)etent  to  testify  to  the  fact  in  court ;  ^  and  under  this  rule, 
where  a  note  was  attested  by  the  wife  of  the  payee,  who  at  that  time 
was  not  a  competent  witness  for  or  against  her  husband,  but  who  by 
statute  was  made  competent  before  the  action  was  tried,  it  was  held 
that  the  note  was  not  a  witnessed  note  within  the  meaning  of  the  stat- 
ute.' So,  too,  the  witness  must  have  signed  it  as  such  with  the  maker's 
assent,  and  as  a  part  of  the  same  transaction,  and  must  either  have 
seen  it  signed  b}'  him,'  or  subsequently  have  signed  it  as  witness  at  the 
maker's  request/  The  fact  that  a  person  saw  the  maker  sign  a  note 
does  not  warrant  him  in  signing  the  note  as  witness  at  another  time 
when  the  maker  is  not  present,  and  without  his  knowledge  or  assent, 
and  a  note  so  attested  is  not  a  witnessed  note  within  the  meaning  of 
the  statute.^ 

The  attestation  of  the  signature  of  one  maker  of  a  note,  which  is 
subsequently  signed  by  another  person  as  maker,  whose  signature  is  not 
attested,  does  not  make  the  note  a  witnessed  note  as  to  the  last  maker, 
but  only  as  to  the  first.^  In  order  to  bring  the  note  within  this  statute 
as  to  all  the  makers,  it  must  have  been  signed  by  him  as  witness  in 
presence  of  all  the  makers.^  A  payment  upon  a  witnessed  note  within 
twenty  3'ears  from  its  date,  renews  It  for  twenty  years  from  the  date  of 
the  payment ; '  except  in  Vermont,  where  the  statute  runs  in  fourteen 
years. 

No  particular  form  is  requisite  to  make  a  witnessed  note,  nor  is  it 
necessary  that  any  words  indicating  the  capacity  in  which  the  witness 
signs  the  note  should  be  written  there.*  But  the  fact  that  his  name 
was  placed  there  as  witness  may  be  shown  by  proof  cUiunde.  Thus, 
where  a  person  put  his  name  upon  a  note  as  witness  just  below  the 
body  of  the  note,  and  directly  above  the  date,  it  was  held  to  apply  to 

442;  Pitt  V.  Holmefl,  10  Cash.  (Mass.)  92;  «  Swazey   v.  Allen,    115  Mass.   694; 

Fritchaid  v.  Chandler,  1  Curtis  (U.S.C.C.),  Boody  v.  Lunt,  19  Me. 

448;  and  the  same  role  seems  to  apply  to  ^  Smith  v,  Dunham,  ante ;  Trustees, 

any  bona  fide  purchaser.     Rockwood  v.  &c.  v.  Rowell,  49  Me.  830. 

Brown,  ante.    The  holder  of  a  note  pay-  •  Walker  v,  Warfield,  6  Met.  (Mass.) 

able  to  a  certain  person  or  bearer  may  466.     In  Stone  v,  Nichols,  20  Me.  49,  a 

bring  an  action  thereon  in  the  name  of  note  was  signed  by  the  maker  in  the  pre- 

the  executor,  &c.,  of  the  payee,  with  the  sence  of  a  witness,  and  duly  attested,  and 

consent  of  such  executor,  &c    Sigoumey  subsequently  it  was  signed  on  the  back  by 

V,  Seveiy,  4  Cush.  (Mass.)  176.  another  person,  but  not  in  the  presence  of 

^  Jenkins  v,  Dawes,  115  Mass.  599.  the  witness,  but  in  pursuance  of  an  orig- 

'  Jenkins  17.  Dawes,  ante.  inal  agreement  to  that  effect,  and  it  was 

'  Smith  V,  Dunham,  8  Pick.  (Mass. )  held  not  a  witnessed  note  as  to  the  latter. 

249;  Lampson  v.  Fisher,  128  Mass.  559.  '^  Lapham  1;.  Briggs,  27  Yt.  26. 

The  question  as  to  whether  a  note  was  ^  Estes  v,  Blake,  30  Me.  164 ;  Howe 

signed  at  the  maker's  request  and  is  a  part  v,  Saunders,  88  id.  350;  Lincoln  v.  New- 

of  the  same  transaction  is  for  the  jury,  hall,  88  id.  179. 

Id. ;  Lapham  v.  Briggs,  25  Yt  26.  '  Faulkner  v.  Jones,  16  Mass.  269. 
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the  whole  note  if  shown  to  have  been  placed  there  for  that  purpose 
after  the  note  was  completed.^  An  indorsement  written  upon  a  note 
acknowledging  it  to  be  due,  signed  by  the  maker,  and  witnessed,  does 
not  amount  to  a  witnessed  note ;  *  but  a  memorandum  thereoh  as  follows : 
''For  value  received  I  hereby  acknowledge  this  note  to  be  due,  and 
promise  to  pay  the  same  on  demand;"'  or,  '*I  hereby  renew  the 
within  note,"  witnessed,  have  been  held  to  amount  to  witnessed  notes/ 
An  instrument  as  follows :  ''  On  demand  with  interest  please  pay  J.  S. 
or  order  fifty-five  dollars,"  witnessed,  has  been  held  to  come  within  the 
statute  as  a  witnessed  note/ 

Sec.  140.  Checks.  — When  a  check  is  given  upon  a  bank  in  which 
the  drawer  has  no  fbnds,  and  in  which  he  had  none  during  the  ensuing 
six  years,  the  statute  of  limitations  begins  to  run  ftom  the  time  when  the 
check  was  given ;  ^  and  in  such  cases  no  demand  or  presentment  need 
be  shown,^  and  even  though  the  want  of  fhnds  is  shown  to  have  resulted 
from  the  fraudulent  act  of  the  maker,  he  is  not  thereby  estopped  from 
setting  up  the  statute.  The  breach  of  contract  is  the  cause  of  the 
action,  even  though  there  is  fraud  on  the  maker's  part,  and  the  con- 
tract is  broken  tnstanter^  as  in  all  cases  where  a  check  is  drawn 
upon  a  bank  where  the  maker  has  no  funds  it  is  due  without  present- 
ment and  demand.^  But  where  the  drawer  of  the  check  has  funds  in' 
the  bank  upon  which  it  is  drawn,  the  statute  does  not  begin  to  run 
until  it  has  been  presented  for  payment  and  payment  has  been  refused. 
Indeed,  at  law  a  check  is  treated  as  an  inland  bill  of  exchange ;  and,  if 


1  WaxTen  v.  Chapman,  115  Mass.  584. 
«  Gray  v,  Bowden.  23  Pick.  (Mass.)  282. 

•  Commonwealth  v,  Whitney,  1  Met 
(Mass.)  21. 

•  Daggett  V.  Daggett,  124  Mass.  14. 
B  Almy  V,  Winslow,  126  Mass.  S42. 

•  In  Brush  v.  Barrett,  16  Hun  (N.  Y.), 
409,  the  defendant  gave  a  check  upon  a 
bank  where  he  had  no  funds  at  the  time  or 
for  more  than  six  years  thereafter.  The 
check  was  not  presented  for  payment  until 
ten  years  after  it  was  made.  Held,  that 
the  statute  of  limitations  began  to  run  at 
the  time  the  check  was  made,  and  an  ac- 
tion thereon  against  the  maker  was  barred 
afber  six  years.  The  rule  is  well  estab- 
lished that  if  the  drawer  has  no  funds  in 
the  hands  of  the  drawee  an  action  can  be 
maintained  against  the  fonner  without  pre- 
sentment or  notice  of  non-payment.  Mo- 
hawk Bank  v.  Broderick,  10  Wend.  (N.Y.) 
304 ;  Fitch  v.  Redding,  4  Sandf.  (N.  Y.) 
130  ;  Healy  v.  Oilman,  1  Bosw.  (N.  Y.) 
235 ;  Johnson  v.  Bank  of  North  America, 
5  Robt.  (N.  Y.)  554.     The  circumstance 


that  the  want  of  funds  was  the  result  of 
the  fraudulent  act  of  the  drawer  would 
not  estop  him  from  setting  up  the  defence 
of  the  statute.  In  such  a  case  the  check 
is  due  without  presentment  and  demand. 
The  breach  of  the  contract  is  the  cause  of 
the  action,  and  the  statute  begins  to  run 
from  the  time  of  such  breach,  even  if  there 
is  fraud  on  the  part  of  the  defendant 
East  India  Co.  «.  Paul,  7  Moo.  P.  C.  C. 
89;  Battley  v.  Faulkner,  8  B.  &  Aid.  288; 
Whitehouse  v.  Fellows,  10  C.  B.  N.  8. 
765 ;  Wilkinson  v.  Verity,  L.  R.  6  C.  P. 
206.  Affidavit  by  Court  of  Appeals,  Nov. 
9,  1880. 

7  Johnson  v.  Bank  of  North  America, 
6  Robt.  (N.  Y.)  554  ;  Mohawk  Bank  v. 
Broderick,  10  Wend.  (N.  Y.)  804;  Healy 
V.  GUman,  1  Bos.  (N.  Y.)  236;  Fitch  v. 
Redding,  4  Sandf.  (N.  Y.)  180. 

8  Wilkinson  v.  Verity,  L.  R.  6  C.  P. 
206 ;  East  India  Co.  v.  Paul,  7  Moo. 
P.  C.  C.  85 ;  Whitehouse  v.  Fellowes,  10 
C.  B.  N.  8.  765  ;  Battley  v,  Faulkner,  3 
B.  &  Aid.  288. 
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a  loan  is  made  by  meaDS  of  a  check,  a  cause  of  action  does  not  arise 
against  the  debtor  until  the  check  is  cashed.  This  rule  was  illustrated 
in  an  English  case,^  where,  in  an  action  for  a  loan  made  by  a  check 
for  £45,  June  14,  1861,  the  writ  was  not  issued  until  June  21,  1867 
and  the  defendant  set  up  the  statute  of  limitations.  It  appeared  that 
the  defendant  paid  the  check  into  his  bank  on  the  day  following  June 
15,  and  i-eceived  credit  for  it  The  defendant  having  omitted  to 
indorse  the  check,  though  payable  to  order,  it  was  returned  to  him  for 
signature,  and  was  not  presented  to  the  plaintiffs  and  paid  by  them  till 
the  21st  June,  1861.  It  was  held  by  the  Court  of  Common  Pleas,  as 
being  too  clear  for  argument,  that  the  statute  was  not  a  bar.  The 
question,  according  to  Keating,  J.,  was.  When  could  the  plaintiff  have 
first  sued  the  defendant  for  money  lent?  And  he  was  of  the  opinion 
that  the  plaintiff  could  not  have  done  so  till  he  had  lent  the  money, 
which  was  when  the  check  was  cashed,  on  the  21st  June. 

Where  a  check  is  certified,  or  marked  ^  good  ^'  by  the  bank  on  which 
it  is  drawn,  the  holder  stands  in  the  place  of  the  original  depositor  as 
to  the  amount  covered  by  it,  and  the  statute  does  not  begin  to  run 
against  him  until  an  actual  demand  has  been  made  by  him  upon  the 
bank  for  payment.*  As  stated  in  a  New  York  case,^  a  bank  by  certi- 
fying <a  check  to  be  good  creates  a  simple  and  unconditional  obligation 
on  its  part  to  pay  the  same  on  demand,  and  demand  may  be  made  at 
any  time  suiting  the  convenience  of  the  party  entitled  to  payment,  and 
no  laches  can  be  imputed  to  him  because  of  delay. 

If  a  bank  upon  which  a  check  is  drawn  payable  to  a  particular 
person  or  order,  pays  the  amount  of  the  check  to  one  presenting  it  with 
a  forged  indorsement  of  the  payee's  name,  both  parties  supposing  the 
indorsement  to  be  genuine,  the  right  of  action  to  the  bank  to  recover 
back  the  money  iVom  the  person  so  obtaining  it  accrues  immediately 
upon  the  payment  of  the  money .^ 

1  Garden   v.   Brace,   L.  R.    8  0.   P.  receive  the  money  paid,  when  in  fact  he 

800.  has  no  such  title  or  authority,  then,  al- 

'  Girard  Bank  v.  Bank  of  Penn.  Town-  though  there  be  no  fraud  or  intentional 

ship,  89  Penn.   St.  92;   Meads  v,  Mer-  misrepresentation  on  his  part,  yet  there 

chants'  Bank,  26  N.  Y.  148  ;    Atlantic  is  no  consideration  for  the  payment ;  and 

Bank  v.  Merchants'  Bank,  10  Gray  (Mass),  the  money  remains,  in  equity  and  good 

582;  Bank  of  the  Republic  v.  Baxter,  81  conscience,  the  property  of  the  payer,  and 

Vt.  104.  may  be  recovered  back  by  him,  without 

*  Willets  V.  Phenix  Bank,  2  Dner  any  previous  demand,  as  money  had  and 
(N.  Y.  Superior  Ct. ),  121.  received  to  his  use.    His  right  of  action 

*  Leather  Manufacturers'  National  accrues,  and  the  statute  of  limitations 
Bank  v.  Merchants'  Nat  Bank,  128  U.  S.  begins  to  ran  immediately  upon  the  pay- 
26 ;  Gray,  J.,  in  delivering  the  opinion  of  ment. 

the  court    said  :    *'  Whenever   money  is  Thus,  in  the  early  case  of  Bree  r.  Hoi* 

paid  upon  the  representation  of  the  re-  beck,  2  Doug.  654,  where  an  administrator 

ceiver  that  he  has  either  a  certain  title  in  received    the    amount   of  the    mortgage 

property  transferred  in  consideration    of  money  upon  his  assignment  of  a  mortgage 

the  payment,  or  a  certain   authority  to  purporting  to  be  made  to  the  deceased. 
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bat  in  fact  a  forgery,  of  which  both  parties  of  action  to  recover  the  money  (had  it 

were  ignorant,  it  was  held  by  Lord  Mans-  been  well  founded)  accrued  at  the  time 

field  and  the  Court  of  King's  Bench,  that  the  mistaken  payment  was  made,  which 

the  right  of  action  to  recover  back  from  could  have  been  rectified  in  equity,  or  the 

the  administrator  the  money  so  paid  was  money  recovered  back  by  a  suit  at  law." 

barred  by  the   statute  of   limitations  in  In  Dill  v.  Wareham,  7  Met  438,  the 

six  years  from  the  time  of  the  payment.  Supreme  Judicial  Court  of  Massachusetts, 

So,  in  Utica  Bank  v.  Van  Gieson,  18  speaking  by  Chief  Justice  Shaw,  held 

Johns.  485,  where  a  promissory  note  pay-  that  a  purty  receiving  money  in  advance 

able  at  the  bank  of  Geneva  was  left  by  on  a  contract  which  he  had  no  authority 

the  indorsers  with   the  Utica  Bank  for  to  make,  and  afterwards  refused  to  fulfil, 

collection,  and  sent  by  it  to  the  Bank  of  was.liable  to  the  other  jmrty  in  an  action 

Geneva  for  that  purpose,  and  the  amount  for  money  had  and  received,  without  aver- 

was  afterwards  paid  by  the  Utica  Bank  ment  or  proof  of  any  previous  demand, 

to  the  indorsers  upon  the  mistaken  sup-  And  in  Stuigis  v.  Preston,  134  Mass.  372, 

position  that    it    had  been  paid  to  the  where  land  was  sold  for  a  certain  ^m  by 

Bank  of  Geneva  by  the  maker,  when  in  the  square  foot,  and  the  purchaser,  relying 

fact  it  had  not,  and  it  was  not  pretended  on  the  vendor's  statement  of  the  number 

that  the  Utica  bank  had  been  guilty  of  of  feet,   made  payment  accordingly,  and 

any  negligence,   the    Supreme   Court   of  afterwards   discovered  that   the   number 

New  York  hold  that  notice  of  the  fact  had  been  overstated,  but  disclaimed  all 

that    the   note    had   not   been  paid  by  charge  of  fraudulent  concealment  on  the 

the  maker  was  unnecessary  to  maintain  part  of  the  vendor,  it  was  held  that  the 

an  action  by  the  Utica  bank  to  recover  right  of  action  to  recover  back  the  excess 

back  the  money  from  the  indorsers ;  and  paid  accrued   immediately,  without  any 

Chief    Justice    Spencer   said:    "The  previous  demand,  and  was  barred  by  the 

plaintiff's  ground  of  action,  then,  is  that  statute  of  limitations  in  six   years  from 

the  money  was  paid  to  the  defendants  the  date  of  the  payment.     See  also  Earle 

under  a  mistake  of  facts.    The  defendants  v,   Bickford,   6  Allen,    649 ;    Blethen  v, 

are  not  bailees  or  trustees  of  the  money  Levering,  58  Me.  487. 

thus  received.    It  was  paid  and  received  The  judgment  of  the  circuit  court  in 

OS  their  money,  and  not  as  money  to  be  the  present   case   appears  to  have  been 

kept  for  the  plaintiffs.     In  such  case  it  based   upon  the   decisiou  in  Merchants' 

was  not   necessary  to    make   a  demand  National  Bank  v.  First  National  Bank, 

prior  to  the  suit ;  for  a  request  was  not  4  Hughes,  9,  which  proceeds  upon  grounds 

essential  to  the  maintenance  of  the  action;  inconsistent  with  the  principles  and  au- 

nor  did  the  defendants'  duty  to  return  the  thorities  above  stated,   and  cites  no  casa 

money  erroneously  paid   arise   upon   re-  except  the  very  peculiar  one  of  Cowper  v, 

quest."  Godmond,   9  Bing.   748  ;    s.  c.  8  Moore 

In  Bank  of  United  States  v,  Daniel,  12  &  S.  219 ;  in  which  the  right  of  action 

Pet.  32,  the  acceptor  and  indorsers,  upon  to  recover  back  money  paid  for  a  grant  of 

taking  up  a  bill  of  exchange  for  $10,000,  an  annuity,  the  memorial  of  which  was 

which  had  been  duly  protested  for  non-  defective,  was  held  not  to  accrue  until  the 

payment,  paid  ten  per  cent  as  damages,  grantor  elected  to  avoid  it  on  that  ground, 

under  a  mistake  as  to  the  local  law  upon  the  annuity  apparently  being  considered 

the  subject.     Upon  a  bill*  in   equity  to  as  not  absolutely  void,  but  as  voidable 

relieve  against  the  mistake,  and  recover  only  at  the  election  of  the  grantor.     See 

back  the  money,  this  court,  while  holding  Churchill  v,  Bertrand,  8  Q.  B.  N.  8.  568 ; 

that  such  a  mistake  gave  no  ground  for  s.  c.  2  Gale  &  D.  548. 

relief,  also  held  that,  if  it  did,  the  statute  Although  some  of  the  opinions  of  the 

of  limitations  ran,  in  equity  as  well  as  at  Court  of  Appeals  of  New  York,   in  the 

law,  from  the  time  of  the  payment,  say-  cases  cited  at  the  bar,  contain  dicta  which, 

ing:  "If  the  $1,000  claimed  as  damages  taken  by  themselves  and  without  regard 

were  paid  to  the  bank  at  the  time  the  bill  to  the  facts  before  the  court,  might  seem 

of  exchange  was  taken  up,  then  the  cause  to  support  the  position  of  the  defendant 
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in  error,  yet  the  judgments  in  those  cases,  mistake,  or  upon  any  demand  by  the  plain* 

upon  full  examination,  appear  to  be  quite  tiff  upon  the  defendant,   or  by  the  de- 

in  accord  with  the  views  which  we  have  positor   or   any  other  person    upon   the 

expressed.  plaintiff;  bat  it  was  to  recover  back  the 

The  cases    of  Thomson  v.    Bank   of  money,  as  paid  without  consideration,  and 

British  North  America,  82  N.  Y.  1,  and  had  and  received  by  the  defendant  to  the 

Bank  of  British  North  America  v,  Mer-  plaintiff's  use.    That  right  accrued  at  the 

chants'  National  Bank,   91   N.  Y.   106,  date  of  the  payment,  and  was  barred  by 

were  actions  by  depositors  against  their  the  statute  of  limitations  in  six  years  from 

respective   bankers,    and   were   therefore  that  date. 

held  not  to  be  barred  until  six  years  after  A  person  who  presents  forged  paper  to 

demand.  a  bank  and  procures  the  payment  of  the 

In  Southwick  v.  First  National  Bank,  amount  thereof  to  him,  even  though  he 

84  N.  Y.  420^  the  decision  was  that  there  makes  no  express  warranty,  yet,  in  law^ 

was  no  such  mistake  as  entitled  the  party  he   is  treated  as  representing   that   the 

paying  the  money  to  reclaim  it;  and  in  paper  is  genuine,  and  even  though  the 

Sharkey  v.  Mansfield,  90  N.  Y.  227,  it  payment  is  made  to  him  in  ignorance  of 

was  adjudged  that  money  paid  by  mis-  the  foi^ery,  he  is  liable  to  an  action  to 

take,  but  received  with  full  knowledge  of  recover  back  the  money  which  in  equity 

all  the  facts,  might  be  recovered  back  and  good  conscience  has  never  ceased  to  be 

without  previous  demand ;  and  what  was  the  property  of  the  payer.    Under  these 

said  in  either  opinion  as  to  the  necessity  circumstances  there  is  never,  at  any  stage 

of  a  demand  where  both  parties  act  under  of  the  transaction,  any  consideration  for 

mistake  was  obiter  dictum.  the  payment,  and  the  statute  of  limita- 

Two   other   cases  in  that  court  were  tions  begins  to  run  immediately  upon  the 

decided  together,  and  on  the  same  day  as  payment.    A  right  of  action  under  such 

Bank  of  British  North  America  v,  Mer-  circumstances  does  not  depend  upon  any 

chants'  National  Bank,  above  cited.  express   promise  of  the  defendant   after 

In  one  of  them,  the  defendants,  who  the  discovery  of  the  mistake,  or  upon  any 
had  innocently  sold  to  the  plaintifis  a  demand  by  the  plaintiff,  but  accrues  at 
forged  note  as  genuine,  and,  upon  being  the  date  of  the  payment 
informed  of  the  forgery,  and  requested  to  In  Bank  of  British  N.  America  v. 
pay  back  the  purchase-money,  had  ex-  Merchants',  &c.  Bank,  91  N.  Y.  106,  the 
pressly  promised  to  do  so  if  the  plaintiffs  plaintiff  bank  in  March,  1870,*  was  a  de- 
should  be  obliged  to  pay  a  third  person  to  positor  with  defendant  bank.  On  the  9th 
whom  they  had  in  turn  sold  tiie  note,  of  that  month  it  drew  a  check  on  defend- 
were  therefore  held  not  to  be  discharged  ant  for  $17,500,  which  was  less  than  its 
from  their  liability  to  refund  by  the  plain-  then  deposit,  payable  to  the  order  of  one 
tiffs  having  awaited  the  determination  of  H.  That  check  was  on  the  same  day  certi- 
a  suit  by  that  person  against  themselves,  fied  to  be  good  by  defendant;  at  whose  re- 
before  returning  the  note  to  the  defend-  quest  did  not  appear.  On  the  next  day 
ants.     Frank  v.  Lanier,  91  N.  Y.  112.  the  check  with  the  forged  indorsement  of 

In  the  other  case,  a  bank  which  had  H.  was  presented  by  some  persoiL  other 

paid  a  check  upon  a  forged  indorsement,  than  H.  to  defendant,  and  paid  by  u,  and 

supposed  by  both  parties  to  be  genuine,  the  payment  chaiged  to  plaintiff.    On  the 

was  held  entitled  to  recover   back    the  17th  of  said  month  a  pass-book,  wherein 

money,  with  interest  from  the  time  of  were  the  credits  to  and  charges  against  the 

payment,  —  necessarily  implying  that  the  plaintiff,  was  returned  by  defendant  to 

right. of    action   accrued   at  that  time,  plaintiff  in  the  usual  course  of  business 

Com  Exchange  Bank  v.  Nassau  Bank,  with  the  checks  paid  by  defendant.    It 

91  N.  Y.  74.  contained  the  charge  of  $17,600,  and  the 

In  the  case  at  bar,  as  in  the  case  last  check  as  a  voucher  was  also  returned  to 

cited,  the  plaintiff's  right  of  action  did  plaintiff.    The  deposit  account  has  always 

not  depend  upon  any  express  promise  by  continued  between  the  parties,  and  still 

the  defendant  after  the  discovery  of  the  exists.    Plaintiff  had  no  knowledge  that 
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the  indoTsement  of  H.  had  been  forged  Bach  debt  until  after  aetnal  demand.  It 
until  the  24th  of  January,  1877,  and  there-  was  also  held  that  the  certification  did  not 
after,  on  the  26th  of  May,  1877,  it  notified  make  the  check  due  without  demand.  A 
defendant  thereof,  and  still  later  farther  certified  check  cannot  be  sued  upon  with- 
notified  defendant  that  suit  had  been  out  demand.  The  mere  drawing  of  the 
brought  against  plaintiff  for  the  recoveTj  check  was  not  demand.  It  only  author- 
of  the  amount  of  the  check,  and  on  the  izedH.,  or  some  person  in  the  behalf  of  H., 
20th  of  June,  1877,  demanded  from  the  to  make  the  demand,  and  this  was  nerer 
defendant  repayment  of  the  amount  of  done.  The  payment  of  the  check  by  the 
the  check,  tendering  back  the  check,  and  defendant  discharged  no  part  of  its  in- 
payment having  been  refused,  commenced  debtedness  to  plaintiff,  and  the  latter  lost 
this  action  Not.  7, 1877.  It  was  held  that  none  of  its  rights  by  receiving  under  a  mia- 
the  defence  of  the  statute  of  limitations  take  as  to  the  facts,  the  check  as  properly 
was  not  available  to  the  defendant.  The  paid  and  charged  to  its  account.  The  loss 
defendant  was  a  debtor  to  the  plaintiff  for  as  between  the  defendant  and  the  plaintiff 
all  the  moneys  deposited  with  it  by  the  as  to  a  wrongful  payment  must  fall  on  the 
plaintiff,  and  that  the  debt  on  account  of  defendant  Weisser  v.  Denuison,  10  N.  Y. 
the  moneys  so  deposited  did  not  become  68;  Howell  v.  Adams,  68  id.  814;  Wabh 
due  until  demand  was  actually  made,  and  v.  Qerman  Am.  Bk.,  78  id.  424;  Thomp- 
that  a  depositor  has  no  cause  of  action  for  son  v.  Bank  of  Brit  K.  Amer.,  88  id.  1. 
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145.  Sureties,  Indorsers,  &c.  paid  under. 

146.  Contract  of  Indemnity,  Guaian-  161.   Against  Heirs,  when  Tenancy 

ties,  &c.  by  Curtesy  or  Dower  exists. 

147.  Money  paid  for  Another.  162.   Actions  against  Sureties  on  Ad- 

148.  Action  under  Enabling  Acts.  ministrator's  Bonds,  &c. 

149.  Actions  against  Stockholders  of  168.   Actions  af;ainst  Guardians,  by 

Corporations.  Wards. 

150.  Stock  Subscriptions.  164.   Assessments,  Taxes,  &c. 

151.  Money  payable  by  Instalments.  165.   Agreement  to  pay  Incumbrances. 

152.  Over-payments.  Money  paid  by  166.  General  Provisions. 

Mistake.  167.   For  Advances  upon  Property. 

153.  Failure  of  Consideration.  168.    Usurious  Interest. 

154.  Sheriffs,  Actions   against,    for  ,       169.  Between  Tenants  in  Common  of 

Breach  of  Duty.  Property. 

155.  Fraudulent  Representations  in  170.   When  the  Law  gives  a  Lien  for 

Sales  of  Property.  Property  sold. 

156.  When  Leave  of  Court  to  sue  is  171.  Co-purchasers,  Co-Sureties,  &c. 

necessary.   Effect  of,  on  Com- 
mencement of  Limitation. 

Ssq.  141.  Contracts,  Express  and  Implied.  —  Upon  contracts  of  all 
classes,  whether  written  or  verbal,  the  statute  begins  to  run  fh>in  the 
time  when  a  right  of  action  accrues.^    Thus,  where  goods  or  property 

1  Baxter  v.  Gay,  14  Conn.  119;  Tisdale  89  Barb.  (N.  Y.)  684;  Turner  o.  Martin, 

V.  Mitchell,  16  Tex.  480  ;  Jones  v,  Lewis,  4  Robt.  (N.  7.  Superior  Ct.)  661 ;  Peck 

11  id.  869  ;  Sprague  v,  Sprague,  80  Vt.  o.  New  York,  &c.  Steamboat  Co.,  5  Bosw. 

488  ;  Rahsuhl  o.  Lusk,  85  Mo.  816  ;  Jus-  (N.  Y.  Superior  Ct.)  226  ;  Murray  v.  Cos- 

tice,  &c.  V,  Orr,  12  Ga.  187;  Clarke  o.  ter,  20  Johns.  (N.  Y.)  576.     In  Catholic 

Jenkins,  8  Rich.  (S.  C.)  £q.  818  ;  Hayes  Bishop  of  Chicago  v.  Bauer,  62  III.  188, 

V.  Goodwin,  4  Met.  (Ey.)  80 ;  Guignard  where  plans  of  a  church  were  completed 

t;.  Parr,  4  Rich.  (S.  C.)  184 ;  Sims  v.  Gou-  more  than  five  years  before  suit  brought, 

delack,  6  id.  100  ;  Payne  v.  Gardner,  29  but  the  architect  furnishing  them  con- 

N.  Y.  146  ;  Hikes  v.  Crawford,  8  Bush  tinned  to  superintend  the  work  until  with- 

(Ky.),  19  ;  Pittsburgh,  &c.  R.  R.  Co.  o.  in  five  years  of  bringing  the  suit,  when  he 

Plummer,  87  Penn.  St.  418;  Taggart  v,  was  discharged,  it  was  held  that  the  statute 

Western,  &c.  R.  R.  Co.,  24  Md.  568 ;  did  not  begin  to  run  until  the  architect 

Dayies  v.  Cram,  4  Sanf.  (N.  Y.)  855  ;  was  discharged,  and  that  a  suit  brought 

Paniel  v.  Whitfield,  Bnsb.  (N.  C.)  L.  294;  within  five  years  of  that  time  was  in  season 

Berry  o.  Doremus,  80  N.  J.  L.  899;  Waul  to  saye  the  debt  from  the  statute. 
V.  Kirkman,  25  Miss.  609;  Payne  «.  Skte,        In  Clark  v.  L.  S.  &  M.  S.  R'y  Co.,  94 
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of  any  description  are  sold,  and  no  time  is  fixed  for  payment,  the  law 
implies  a  promise  to  pay  when  the  purchase  is  made ;  and  the  plaintiff 
cannot,  b}'  showing  a  custom  on  his  part  to  give  one  year's  credit,  pre- 
vent the  running  of  the  statute  from  the  day  of  sale.^  Where  the  terms 
of  a  contract  are  ezpi'ess,  and  the  time  of  payment  is  agreed  upon,  of 
coui*se  the  statute  begins  to  run  from  that  time,  unless  the  time  has 
been  extended  by  the  agreement  of  the  parties ;  and  when  a  contract 
has  been  made,  and  the  time  of  payment  has  been  fixed,  and  more 
property  is  delivered  than  was  to  be  delivered  under  the  contract,  or 
more  or  extra  work  is  done,  and  no  contract  is  made  as  to  the  time  of 
payment  for  the  extra  goods  or  extra  work,  the  statute  begins  to  run 
as  soon  as  the  goods  are  delivered  or  the  extra  work  is  completed. 
Thus,  when  a  contract  was  entered  into  to  build  a  ship  at  an  agreed 
price,  and  afterwards  the  ship  was  built  larger,  but  without  any  further 

N.  Y.  217,  it  was  held  that  the  provision         In  Roberts  v.  Ely,  118  N.  Y.  128,  the 

of  the  code  exempting  from  the  operation  plaintiff  brought  an  action,  in  1881,  to  re- 

of  the  statute  limiting  the  time  for  the  cover  a  specific  portion  of  certain  insnr- 

commencement  of  actions,  a  case  where  a  snce  money  collected  by  £.,  the  defend- 

person  was  entitled  to  commence  an  action  ant*s  testator,  in  1872,  of  which  portion 

when  the  code  took  effect,  and  declaring  the  plaintiff  claimed  he  was  the  equitable 

that  in  such  a  case,  "the  provisions  of  owner.    It  was  held  that  the  alleged  cause 

law  applicable  thereto  immediately  before  of  action  was  a  liability  implied  by  law, 

this  act  takes  effect,  continue  to  be  so  ap-  which  arose  when  the  mouey  was  received 

plicable,  notwithstanding  the  repeal  there-  by  £. ;  that  it  was  subject  to  the  six  years' 

of,"  does  not  refer  simply  to  statutory  statute  of  limitations  then  in  force,  and  so 

provisions,  but  within  the  meaning  of  said  was  barred. 

exception  a  rule  or  doctrine  established  by         Money  in  the  hands  of  one  person,  to 

judicial  decision  is  a  "  provision  of  law  "  which  another  is  equitably  entitled,  may 

equally  with  one  enacted  by  the  legislature,  be  recovered  by  the  latter  in  a  common 

Accordingly  held,  where  the  plaintiff  law  action  for  money  had  and  received, 

was  entitled  to,  and  had  commenced  his  subject  to  the  restriction  that  the  mode  of 

action  before  the  code  went  into  effect,  trial  and  the  relief  which  can  be  given  in 

that  the  provision  of  the  code,  making  the  a  legal  action  is  adapted  to  the  exigencies 

statute  of  limitations  of  the  place  of  real-  of  the  case,  and  is  capable  of  adjustment 

dence  of  a  non-resident  defendant  available  in  such  an  action,  without  prejudice  to 

as  a  defence  in  certain  cases,   did  not  the  interests  ,of  other  parties.    Ko  privity 

apply  ;  but  that  the  case  was  governed  by  of  contract  is  required  to  sustain  such  an 

the  rule  in  force  when  the  code  went  into  action,  except  that  which  results  from  the 

effect,  i,  «.,  that  the  statute  of  limitations  circumstances;  and  it  is  immaterial  whether 

of  a  foreign  State  constituted  no  defence  in  defendant's  original  possession  was  right- 

an  action  brought  here.  ful  or  wrongful. 

1  Brent  v.  Cook,  12  B.  Mon.  (Ky.)  267.         The  fact  that  the  relation  between  the 

In  Hursh  v.  North,  40  Penn.  St.  241,  evi-  parties  has  a  trust  character  does  not,  ipto 

dence  of  a  custom  of  the  plaintiff  to  give  a  Jfaeio,  in  all  cases,  exclude  the  jurisdiction 

credit  of  six  months  was  held  not  admis-  of  a  court  of  law.    It  seems  that  if  an 

sible  for  the  purpose  of  proving  that  the  equitable  action  could  have,  and  had,  been 

price  was  not  to  be  paid  when  the  goods  brought  to  enforce  the  alleged  liability,  it 

were  sold,  but  on  a  certain  date  thereafter,  would  still  have  been  subject  to  the  legal 

so  as  to  avoid  the  statute  by  showing  that  limitation  of  six  years, 
the  bill  was  not  due  until  within  the 
statutory  period. 
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agreement  as  to  the  time  of  payment  for  the  extra  labor,  it  was  held 
that  the  statute  began  to  run  as  soon  as  the  work  was  completed.^ 
Where  a  term  of  credit  is  agreed  upon,  of  course  the  statute  does  not 
begin  to  run  until  the  time  of  credit  has  expired,^  and  in  this  class  of 
contracts  little  or  no  difficulty  in  determining  the  time  when  the  statute 
begins  to  run  exists.  The  only  difficulty  arises  with  that  class  of 
contracts  where  the  time  for  payment  is  not  fixed,  but  is  left  to  legal 
inference.  In  a  contract  for  services,  if  the  work  is  done  under  a  con- 
tinuous contract,  and  no  time  for  paj^ment  is  fixed,  a  right  of  action 
does  not  accrue  until  the  work  is  completed ; '  but  although  the  work  is 
continuous,  yet  if  it  is  done  under  distinct  contracts,  a  right  of  action 
accrues  under  each  contract,  and  the  statute  begins  to  run  from  the 
time  when  it  is  completed.^ 

1  Peck   V.    New   York    &    Liverpool  money.    J.  sold  part  of  the  land  so  pur- 

Steamship  Co.,  5  Bosw.  (N.  Y.)  226.  chased   and  received  a   mortgage    for  a 

*  Tisdale    v.   Mitchell,    12    Tex.  68 ;  portion  of  the  purchase  price.     This,  by- 
Bash  V.  Bash,  9  Penn.  St.  260.  the  direction  of  D.,  he  assigned,  without 

*  Eliot  V.  Lawton,  7  Allen  (Mass.),  consideration,  to  defendant  H.,  who  had 
274.  In  Litter  v.  Smiley,  9  Ind.  116,  knowledge  of  the  fraud,  and  also  deeded 
where  in  an  action  for  work  done  for  the  to  her  the  balance  of  the  property.  Plain- 
plaintiffs  intestate  no  time  for  payment « tiff  obtained  several  judgments  against  D.. 
was  specified,  and  no  time  of  service  was  for  instalments  of  annuity  not  paid,  and, 
agi'eed  on,  it  was  held  that  the  stiitute  did  after  returns  of  executions  issued  thereoa 
not  begin  to  run  as  to  any  of  the  work  unsatisfied,  brought  this  action  in  the  na- 
until  the  work  was  fully  completed,  al-  ture  of  a  creditor's  bill  to  reach  the  prop- 
though  it  extended  through  a  series  of  erty  so  transferred  to  H.  Held,  that  & 
years.  But  in  Davis  v.  Gorton,  16  N.  Y.  judgment  was  proper,  adjudging  plaintiff*s- 
255,  where  a  person  entered  into  the  de-  mortgage  to  be  a  lien  on  the  premises  so* 
fendant's  employment  at  a  fixed  salary,  conveyed  to  H.,ahd  directing  a  foreclos- 
but  for  no  definite  time,  and  no  time  for  ure  sale;  also,  directing  a  judgment  against 
payment  was  agreed  on,  it  was  held  to  be  H.  for  any  deficiency  not  exceeding  the- 
a  general  hiring  from  year  to  year,  the  amount  of  the  bond  and  mortgage  so  as- 
pay  for  each  year's  service  becoming  due  signed  to  her. 

at  the  end  thereof,  so  that  the  statute  It  was  claimed,  on  appeal,  that  the  rep- 
began  to  run  on  each  year's  wages  from  resentatives  of  J.,  who  died  before  the 
the  end  of  each  year.  McLaughlin  v.  commencement  of  the  action,  should  have 
Maund,  55  Ga.  689 «  Pursell  v.  Fry,  19  been  made  parties.  Held,  that  if  ther& 
Hun  (N.  Y.),  595.  w^  a  defect  of  parties,  the  objection  should 

*  Davis  V.  Gorton,  ante,  have  been  taken  by  demurrer  or  answer. 
In  Decker  v.  Decker,  108  N.  Y.  128,  and,  not  having  been  so  taken,  was  waived. 

it  appeared  that  D.  entered  into  an  agree-  The  statute  of  limitations  was  pleaded  a» 

ment  with  the  plaintiff,  his  wife,  to  pay  a  defence.     It  was  claimed  by  the  defend- 

her  a  stipulated  annuity  for  her  support  ants  that  the  purchase  by  J.  left  a  resulting 

and  maintenance,  and  gave  his  bond  and  a  trust  in  favor  of  the  creditors  of  D. ;  that 

mortgage  on  certain  real  estate  as  security,  this  action  was,  in  substance,  one  for  the 

Subsequently,  for  the  purpose  of  defraud-  enforcement  of  the  trust,  and  so  was  barred 

ing  the  plaintiff,  D.  caused  the  mortgaged  by  the  ten  years'  limitation.    Held,  unten- 

property  to  be  sold  on  execution  issued  on  able  ;  that  no  trust  resulted,  as  the  pur- 

a  prior  judgment  and  bid  off  by  one  J.,  chase  by  J.  was  on  his  own  credit,  and  the 

under   an   arrangement   that   the   latter  transaction  could  only  be  aasailed  on  the 

should  advance  the  purchase-money  and  ground  of  fraud,  and  could  only  be  barred 

hold  the  property  for  the  benefit  of  D.,  by  the  lapse  of  six  years  after  discovery  of 

who   subsequently  repaid^  the  purchase-  the  fraud. 
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The  statate  begins  to  run  upon  a  claim  for  the  taking  of  usurious 
interest  from  the  time  when  such  interest  is  paid.^  And  each  pajment 
of  usury  furnishes  a  distinct  cause  of  action  against  which  the  statute 
immediately  commences  to  run.* 

In  Louisiana,  it  is  held  that  the  statute  does  not  run  against  the  debt 
secured  by  a  pledge  as  long  as  the  creditor  has  possession  of  the  pledge. 
The  definition  of  it  being  treated  as  a  constant  recc^nition  of  the  debt, 
a  remuneration  or  prescription  which  prevents  the  statute  from  begin- 
ning to  run.3 

Sec.  142.  Deposits,  Certifioates  of  Deposits,  &o,  —  In  England  a  gen- 
eral deposit  in  a  bank  is  treated  as  a  loan,  and  the  statute  begins  to  run 
instanter;^  but  in  this  country  it  has  been  held  that  an  action  cannot  be 
maintained  for  such  a  deposit  without  an  actual  demand ; '  and  from  these 
cases  it  follows  that,  as  a  right  of  action  does  not  accrue  until  there  has 
been  a  demand,  the  statute  of  limitations  does  not  begin  to  ruu  until  a  de- 
mand or  something  equivalent  thereto  has  been  made.*  If  a  special  deposit 
is  made,  payable  at  a  specific  time,  or  upon  notice  of  a  certain  duration, 
of  course  the  statute  does  not  begin  to  run  until  the  time  has  expired 
or  the  notice  been  given  and  expired.  Thus,  in  a  Massachusetts  case  J 
it  was  held  that  where  a  balance  was  struck  monthly  on  a  savings-bank 
book  of  a  depositor  the  statute  began  to  run  fh>m  the  time  the  balance 
was  struck.  Where  money  or  property  is  deposited  with  a  bank  or  in- 
dividual to  be  paid  or  returned  upon  demand,  it  is  not  payable  or 
returnable,  so  that  an  action  will  lie  therefor,  until  a  demand  has  first 
been  made  therefor,  consequently  the  statute  does  not  begin  to  run  until 
after  demand ; '  so  where  money  is  deposited  with  an  individual  who  is  to 
pay  interest  entered  thereon,  with  an  agreement  that  it  is  tiot  to  be  with- 
drawn except  by  draft  at  thirty  days  after  sight,  the  statute  does  not 
begin  to  run,  nor  does  the  presumption  of  pa3'ment  arise  until  a  draft 
therefor  has  been  presented  aud  dishonored.  Thus,  in  a  New  York  case,* 
a  person  deposited  with  the  defendant,  a  private  individual  and  not  a 
banker,  $4,000  upon  the  terms  stated.   The  deposit  was  made  by  means 

1  Rahway  National  Bank  v.  Carpenter,  payable,   and  the  statute  began  to  ran 

52  N.  J.  L.  161.  thereon  from  its  date. 

3  Albany  v,   Abbott,   61  N.  H.  157;  »  Johnson  v.  Farmers*  Bank,  1  Harr. 

Barker  v,  Strafford  Co.  Savings  Bank,  61  (Del)  117 ;   "Watson  v.  Phoenix  Bank,  8 

N.  H.  147.  Met  (Mass.)  217;  Downes  v.  Phenix  Bank, 

3  Citizens*  Bank  v,  Hyams,  42  La.  An.  6  Hill  (S.  C),  297. 

729.  *  In  Bnckner  v,  Patterson,  Litt.  Sel.Cat. 

«  Pott  V.  Clegg,  16  M.  &  W.  821.     In  (Ky.)  284,  it  was  held  that' when  money  is 

Wright  V.  Paine,  62  Ala.  840,  where  money  deposited  with  a  person  for  the  use  of  an- 

was  deposited  with  an  individual  under  a  other,  the  statate  begins  to  run  from  the 

writing  by  which  the  depositary  acknowl-  date  of  the  deposit, 

edges  the  receipt  of  a  certain  number  of  ^  Union  Banko.  Knapp,  SPick.  (Mass.) 

dollars  in  gold,  " on  deposit  to  bo  paid  "  to  96  ;  Sullivan  r.  Fosdick,  10  Hun  (N.  Y. ), 

the  depositor  **on  demand,"  it  was  held  178. 

that,  in  the  absence  of  any  evidence  of  ez-  *  Finkbone's  Appeal,  86  Penn.  St.  868. 

tiinsic  facts  to  aid  its  construction,   it  ^  Sullivan  v.  Fosdick,  10  Hun  (N.  Y.), 

would  be  treated  as  a  loan  rather  than  a  178. 
bailment,  and  thei'efore  became  due  and 


§  142.]  •  MISCELLANEOUS  CAUSES  OF  ACTION.  387 

of  two  drafts,  which  were  realized  the  last  of  February,  1853.  The 
person  making  the  deposit  died  in  Hayti,  of  which  country  he  was  a 
resident,  in  1856  or  1857,  having  left  the  whole  of  his  property,  includ- 
ing this  money,  to  one  Rosmonde  Gaveau,  and  this  will  was  duly  proved 
in  Hayti  in  1875,  and  later  in  New  York  in  November,  1875,  and  the 
plaintiff  was  appointed  administratoi  cun  testamento  annexe.  The  de- 
fendant set  up,  1st,  the  statute  of  limitations  in  bar  of  the  claim  ;  and, 
2d,  presumption  of  payment.  But  the  court  held,  upon  the  authority 
of  a  previous  case,^  that  a  demand  was  necessary  before  the  statute  was 
put  in  motion.  '^  In  this  case,"  said  Davis,  P.  J.,  ''A  demand  was 
required  by  the  express  agreement  between  the  parties,  and  the  previous 
form  of  demand  was  specified  by  the  agreement  to  be  a  draft  at  thirty 
or  sixty  days'  sight.  In  such  a  case  we  see  no  reason  to  doubt  that  the 
defendant's  testator  could  have  protected  himself  against  any  action 
brought  by  the  plaintiffs  testator  at  any  time  prior  to  such  demand.  In 
respect  to  the  presumption  that  such  a  demand  had  been  made,  so  that  the 
statute  had  commenced  to  run  long  enough  before  the  beginning  of  this 
action  to  bar  the  recovery,  it  ma}*  be  suggested  that  it  does  not  appear 
in  the  case  that  any  person  was  authorized  to  make  the  demand  from  the 
time  of  the  testator's  death  until  the  probate  of  the  will  before  tlie  courts 
of  U&yii  in  1875.  Upon  such  a  state  of  facts  it  is  very  questionable 
whether  the  presumption  of  a  demand  has  any  ground  to  stand  upon,  not- 
withstanding the  great  lapse  of  time  since  the  deposit  of  the  money.'* 

Where  money  is  deposited  with  one  man  for  the  use  of  another,  it  is 
held  that  a  cause  of  action  accrues  to  the  person  for  whose  use  it  was 
deposited,  from  the  time  of  deposit,  unless  a  time  within  which  it  is  to 
be  paid  is  fixed  upon ;  ^but  this  would  seem  to  depend  upon  the  nature 
of  the  contract  to  be  implied  from  the  circumstances  of  the  case.  If  the 
money  was  left  with  the  third  person  at  the  request  of  the  person 
for  whom  it  was  intended,  the  rule  stated  above  would  doubtless  be  cor- 
rect ;  but,  if  not,  the  period  from  which  the  statute  would  run  would  seem 
to  be,  according  to  the  cases,  from  the  time  when  a  demand  was  made 
for  the  mone}',  unless  the  circumstances  are  such  as  to  raise  an  implied 
promise  on  the  part  of  the  depositary  to  seek  the  beneficiary  and  pay 
him  the  money  at  all  events.'  Where  a  certificate  of  deposit  is  issued,  its 
terms  may  be  decisive  of  the  period  when  the  statute  attaches  thereto. 
Thus  where  a  certificate  of  deposit,  in  the  following  terms,  was  issued,  — 

Certificatb  of  Deposit  No.  20,186. 

•Washington  County  Bank,  Union  Village,  N.  Y., 

April  4,  1863. 
'  This  certifies  that  J.  R.  Sanborn,  agent  of  Greor^e  Paige,  has  deposited  in 
this  bank  five  hundred  dollars  to  the  credit  of  said  agent  payable  on  the  return 
of  this  certificate,  properly  indorsed. 
9500.  Edwin  Andrews,  Cashier. 

^  Payne  v.  Gardner,  29  N.  Y.  146.  •  Hatchings    v.    Oilman,    9    N.    H. 

*   Backner  9.  Patterson,  Litt  Sel.  Cas.    859. 
(Ky.)  284. 
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it  was  held  that  the  statate  did  not  begin  to  run  thereon  until  a  demand 
had  been  made  for  the  money.^  In  this  case  the  certificate  was  not 
transferred  to  the  plaintiff  until  Oct.  20,  1870,  more  than  seven  3'ears 
after  its  issue.  The  court  held  that  the  statute  had  not  run  thereon, 
because  it  did  not  attach  to  such  instruments  until  a  demand  had  been 
made  therefor.  "  In  the  strict  meaning  of  the  word,  borrowed  from 
the  civil  law,  *  de|>osit '  is  the  delivery  of  a  thing  for  custody,  to  be  rede- 
livered on  demand,  without  compensation/'  said  Larned,  P.  J.  '^  Such 
are  deposits  of  securities  or  valuables  in  a  bank,  for  safe-keeping.  But 
ordinar}'  money  deposits  in  banks  are  clearly  different  in  this  respect : 
the  identical  money  deposited  is  not  to  be  returned,  —  only  its  equivalent ; 
and  the  money  deposited  becomes  the  monej'  of  the  bank.  The  bank 
really  becomes  debtor  to  the  depositor.  Still,  however,  the  bank  is,  in 
theory,  supposed  to  have  the  monej'  on  hand,  ready  to  deliver  when  called 
for ;  and  hence  it  is  that,  as  in  the  case  of  a  true  deposit,  an  actual  de- 
mand must  be  made  before  the  bank  can  be  required  to  pay.  This  is 
the  plain  and  undoubted  understanding  of  all  parties.  The  depositor 
puts  his  money  in  the  bank  for  better  securitj*,  instead  of  keeping  it 
himself.  And  when  he  actually  demands  it,  the  bank  is  to  pay ;  not  be- 
fore. The  bank  may  also  give  a  certificate  of  deposit.  When  they  do 
this,  and  when,  as  in  this  case,  they  make  the  certificate  payable  on  its 
return,  properly  indorsed,  they  have  then  added  to  their  original  under- 
taking as  a  depositary  an  agreement  that  they  will  pay  the  deposit  to 
the  holder  of  that  certificate,  properly  indorsed.  They  are,  therefore, 
under  a  liability  as  depositary,  to  be  ready  to  redeliver  the  money 
whenever  demanded ;  and  further,  to  deliver  it  to  a,ny  holder  of  that 
certificate,  properly  indorsed.  It  follows,  therefore,  that  they  are  liable 
to  a  bona  fide  holder  of  the  certificate,  notwithstanding  a  paj^ment  to 
the  original  depositor.  It  was  urged  by  the  defendants  that  the  certifi- 
cate was  payable  forthwith ;  that,  after  the  lapse  of  an  unreasonable 
time  (in  this  case  seven  years),  it  was  presumed  to  be  dishonored,  and 
therefore  that  the  assignee  took  it  subject  to  all  equities.  We  think 
not.  The  very  nature  of  the  instrument  and  the  ordinary'  modes  of 
business  show  that  a  certificate  of  deposit,  like  a  deposit  credited  in  a 
pass-book,  is  intended  to  represent  moneys  actually  left  with  the  bank 

1  National  Bank  of  Fort  E«lward  ».  deposited  with  ns,  and  is  distinct  from 
Washington  Co.  Bank,  5  Hun  (N.  Y.),  other  transactions  with  said  Ashton."  In 
605.  an  action  upon  the  same  wherein  the  stat- 
in Smiley  o.  Fry,  100  N.  T.  262,  it  ute  of  limitations  was  set  up  as  a  defence, 
was  held  that  a  firm,  of  which  defendant  held,  that  it  was  in  the  nature  of  a  cer- 
is  the  surviving;  partner,  in  May,  1864,  ex-  tificate  of  deposit,  not  a  promissory  note ; 
ecuted  and  delivered  to  the  plaintiffs  as-  that  no  cause  of  action  arose  thereon  until 
signor,  upon  receipt  of  the  sum  specified  a  demand  was  made  for  the  sum  deposited; 
therein,  an  instrument,  the  body  of  which  and,  as  the  jury  found  from  evidence  jus- 
is  as  follows  :  "  Due  S.  E.  Ashton,  M.  D.,  tifying  the  finding  that  no  demand  was 
Trustee,  |4,000,  returnable  on  demand,  made  until  1880,  that  the  action  was  not 
It  is  understood  that  this  sum  is  specially  barred  by  the  statute. 
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for  safe-keeping,  which  are  to  be  retained  until  the  depositor  actually 
demands  them.  Such  a  certificate  is  not  dishonored  until  presented.''  ^ 
But,  where  money  is  deposited  in  a  bank  from  time  to  time,  subject  to 
check  at  sight,  the  relation  between  the  parties  is  not  that  of  trustee  and 
cestui  que  trust,  but  of  debtor  and  creditor.  When  received,  in  the 
absence  of  any  express  stipulation  to  the  contrary,  the  money  at  once 
becomes  the  property  of  the  bank,  and  the  bank  becomes  the  debtor  of 
the  depositor,  under  an  implied  contract  to  discharge  the  indebtedness 
by  honoring  the  checks  drawn  thereon  bj'  the  depositor,^  and  also  to  re- 
pay on  the  demand  of  the  depositor  any  balance  which  may  be  due  at  the 
time  of  demand.*  But  this  rule  does  not  apply  where  the  thing  deposited 
is  a  commodity,  such  as  '^  Confederate  notes,"  and  the  agreement  was 
that  the  collection  should  be  made  in  like  notes  ;  ^  nor  does  it  apply  to 
lands  or  other  securities  or  packages  of  money  deposited  with  it 
under  a  special  contract  that  the  same  shall  be  returned.'    But,  while 

1  Hamell  v.  Adams,  68  N.  Y.  814  ;  Real  Estate  Bank,  5  Ark.  283 ;  Foster  v. 
Pajme  V.  Gardner,  29  N.  Y.  167  ;  Farm-  Essex  Bank,  17  Mass.  479;  Coffin  t;.  Ander- 
ers'  &  Mechanics'  Bank  t;.  Butchera'  &  son,  4  Blackf.  (Ind.)  895;  Bank  of  Ken- 
Drovers'  Bank,  14  N.  Y.  627.  Such  tuckyr.Wister,  2  Pet.  (U.  S.)  818;  Albany 
also  is  the  role  in  Indiana.  Brown  t;.  Commercial  Bank  v.  Hnghes,  17  Wend. 
McElroy,  52  Ind.  404.  But  in  Georgia,  m  (N.  Y.)  94;  Keene  v.  Collier,  1  Met.  (Ky.) 
Meadow  v.  Dollar  Savings  Bank,  56  Ga.  415;  Corbett  v.  Bank  of  Smyrna,  2  Harr. 
605,  it  was  beld  that  a  certificate  of  deposit  (Del.)  235;  Matter  of  Franklin  Bank,  1 
payable  to  the  order  of  the  depositor,  but  Paige  (N.  Y.)  Ch.  249;  Graves  v.  Dudley, 
containing  no  other  indication  of  the  time  20  N.  Y.  74 ;  Marsh  v.  Oneida  Central 
of  payment  than  was  to  be  derived  from  the  Bank,  84  Barb.  (N.  Y.)  298;  Lund  v. 
woixls,  "  with  interest  at  the  rate  of  seven  Seaman's  Savings  Bank,  87  id.  129;  Wray 
per  cent  on  call  and  ten  per  cent "  per  an-  v.  Tuskege  Ins.  Co.,  34  Ala.  58;  Bank  of 
num  is  payable  on  demand,  and  therefore  Northern  Liberties  v.  Jones,  42  Penn.  St. 
due  immediately.  So  also  in  Illinois.  536;  Downes  v,  Phenix  Bank,  6  Hill 
Brahm  v.  Adkins,  77  111.  268;  Adams  t;.  (N.  Y.),  297 ;  Chapman  v.  White,  6  N.  Y. 
Orange  Co.  Bank,  17  Wend.  (N.  Y.)  514;  412;  Ellis  t;.  Linck,  8  Ohio  St.  66.  It  is 
Girard  Bank  r.  Bank  of  Penn  Township,  held  that  a  bank,  having  without  ohjec- 
89  Penn.  St.  92;  Brummagin  v.  Tallant,  tion  received  the  bills  of  other  banks, 
29  Cal.  503.  And  a  certificate  of  deposit  without  diminution  or  discount,  notwith- 
payable  "  on  return  of  this  certificate  "  is  standing  that  at  the  time  of  the  deposit, 
payable  on  demand.  Tripp  v.  Curtenius,  or  subsequently  thereto,  they  were  worth 
36  Mich.  494.  The  demand  need  not  be  less  than  par,  is  liable  to  pay  the  par 
made  by  the  depositor  in  person.  Bank  value  therefor.  Marine  Bank  of  Chicago 
of  Kentucky  t;.  Wister,  2  Pet.  (U.  S.)  v.  Chandler,  27  111.  525.  The  Bank  of 
318.  A  demand  is  not  necessary  after  the  Kentucky  v.  Wister,  anU,  is  a  strong  case 
bank  has  rendered  an  account  claiming  upon  this  point. 

it  as  paid.  Bank  of  Missouri  v.  Benoist,  '  Boyden  v.  Bank  of  Cape  Fear,  65 
10  Mo.  519.  And  consequently  the  stat-  N.  C.  13.  And  this  rule  is  applied  be- 
ate  would  run  from  the  time  when  by  tween  hanks  where  one  becomes  a  deposi- 
its  acts  the  bank  had  rendered  a  demand  tary  for  another.  Phelan  v.  Iron  Mountain 
unnecessary  (probably),  or  when  it  has  Bank,  16  Bankr.  Reg.  (TJ.  S.)  308. 
given  the  depositor  notice  that  his  claim  *  Planters'  Bank  v.  Union  Bank,  16 
will  not  be  paid.  Farmers'  Bank  v.  Plant-  Wall.  (U.  S.)  484;  Ruffin  v.  Commission- 
ers' Bank,  10  G.  &  J.  (Md.)  422.  ers,  Jcc,  69  N.  C.  498;  Litty  v.  Same,  69 

s  Bank  of  the  Republic  v.  Mills,  10  id.  300. 
Wall.  (tJ.  S.)  152 ;  Buchannan  &  Co.  v.         »  Hall  v.  Rawallie,  8  Kan.  187;  Smith 

Woodman,  1  Hun  (N.  Y.),  689;  Dawson  v,  v.   First  National  Bank,  99  Mass.  605  ; 
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the  bank  becomes  a  debtor  to  the  extent  of  the  deposit,  it  is  not  liable 
to  pay  interest  thereon  in  the  absence  of  amy  contract  to  that  effect.^ 
Where  money  is  paid  into  coart,  and  is  placed  in  the  custody  of  the 

clerk  or  other  officer  designated  by  law  to  have  the  custody  of  it,  the 
statute  does  not  begin  to  run  against  the  party  mutuallj'  entitled  there- 
to until  a  demand  has  been  made  for  the  money.*  And  the  same  rale 
has  been  applied  where  money  has  been  paid  to  a  commissioner  in  equity.* 

Lancaster  Co.  National  Bank  r.  Smith,  62  was  presented  to  defendant  for  payment 

Peun.  St.  47 ;  Maury  v.  Coyle,  84  Md.  and  refused.     On  March  8th,  B.  was  mar- 

235.  ried  to  £.    The  other  check  was  presented 

^  Parkersburgh  National  Bank  v.  Als,  and  payment  refused  August  28,   1871. 

5  W.  Ya.  50.  In  an  action  to  recover  the  amount  so 

^  In  Lynch  v,  Jennings,  44  Ind.  276,  deposited,  held,  that  as  the  money  be- 
an action  was  brought  for  the  specific  per-  longed  to  B.,  when  deposited,  although 
formance  of  a  contiuct  to  convey  certain  the  deposit  was  in  plain tifi*s  name,  it  still 
lands.  Ill  his  complaint  A.  alleged  a  ten-  remained  the  property  of  B.  and  the  pay- 
der  and  refusal  of  the  purchase-money,  and  ment  to  the  committee  was  a  legal  pay- 
brought  it  into  court,  and  it  remained  in  ment  which  dischaiged  defendant ;  that, 
the  hands  of  the  clerk.  After  years  of  assuming  there  was  an  equitable  right  in 
litigation  a  final  decree  was  entered  in  A.'s  £.  to  the  money,  arising  out  of  the  ante- 
favor.  The  executors  of  B.  then  demanded  nuptial  contract^  such  equity  could  not  be 
the  money  of  the  administrators  of  the  invoked  against  the  bank,  it  having  no 
clerk,  who  had  died,  and  on  their  refusal  notice  of  the  same  when  it  made  payment, 
to  pay  brought  an  action  for  its  recovery.  If  any  such  equitable  claim  existed,  it 
The  defendants  set  up  the  statute  of  limi-  could  only  be  enforced  in  an  action  against 
tations.    The  court  held  that  the  statute  the  committee. 

did  not  begin  to  run  in  such  cases  until  a  The  committee  so  appointed  brought  an 

demand  upon  the  defendants  for  the  money,  action  against  K  to  set  aside  the  marriage 

«  Heriot  V.   McCauley,  Riley  (S.   C. )  on  the  ground  of  the  alleged  limacy  of  B. 

Ch.  19.  The  trial  resulted  in  a  finding  that,  at  the 

In  Viets  v.  Union  Nat.  Bank  of  Troy,  time  of  the  marriage,   B.  was  of  sound 

101  N.  Y.  663,  reversing  81  Hun,  484,  mind  and  capable  of  entering  into  a  mar- 

the  plaintiff  at  the  request  of  B.,  deposited  rioge  contract,  and  judgment  was  entered 

certain  moneys  belonging  to  the  latter,  in  favor  of  £.     Held,  that  this  did  not 

with  defendant ;    he  made  the    deposit,  affect  the  validity  of  the  appointment  of 

however,  in  his  own  name,  to  the  credit  of  the  committee  or  of  the  payment  by  de- 

a  deposit  account  he  then  had  with  the  fendant. 

defendant,  and  gave  to  B.  two  checks  for  This  action  was  brought  in  1878.    It  was 

the  amount,  which  the  latter  on  Feb.  22,  held  that  the  right  of  action,  if  any  existed, 

1869,   indorsed  and  delivered  to  E.,   as  was  barred  by  the  statute  of  limitations ; 

part  consideration  for  her  promise  to  marry  and   this,  although  the  defendant  had, 

him.     On  the  next  day,  proceedings  de  within  six  years,  paid  checks  drawn  by 

lunatico  inquirendo  were  instituted  against  the  plaintiff  for  the  balance  due  him  for 

B. ,  and  an  inquisition  therein  held  March  moneys  deposited  on   his  own  account, 

10th,  adjudging  him  to  be  of  unsound  aside  from  the  moneys  in  question, 

mintl  and  that  he  had  been,  for  a  period  While  a  check  drawn  by  a  depositor 

of  six  months.     Pending  the  proceeding,  against  a  general  bank  account  does  not 

an  order  was  made  enjoining  the  defeu-  operate  as  an  assignment  of  so  much  of 

dant  from  paying  over  the  moneys   to  the  account,  it  authorizes  the  payee,  or 

any  one.     On  March  31  st,  an  order  was  one  to  whom  he  has  indorsed  and  deliv- 

made  confirming  the  inquisition  and  di-  ered  it,  to  make  a  demand,  and  a  refusal 

recting  defendant  to  pay  the  said  moneys  of  the  bank  to  pay  on  presentation  gives 

to  the  committee  hereby  appointed,  and  the  drawer  a  right  of  action,  in  case  he 

April  15th  defendant  complied  with  the  has  funds  in  bank  to  meet  the  check  and 

order.     On  March  6th,  one  of  the  checks  the  refusal  was  without  his  authority. 
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Sec.  142  a.  Money  reoeived  by  one  for  use  of  another.  —  Where 
money  is  received  bj  one  to  and  for  the  use  of  another,  under  such 
circumstances  that  it  is  ^  the  duty  of  the  former  to  pay  it  over,  an  ac- 
tion for  money  had  and  received,  may  be  brought  to  recover  it  without 
a  demand,  and  the  statute  of  limitations  begins  to  run  from  the  day 
of  the  i*eceipt  of  the  money.  Thus,  in  a  New  York  case,^  T.,  the 
plaintiffs  intestate,  deeded  certain  lands  to  the  defendant,  and  as- 
signed to  him  a  mortgage  as  security  for  indebtedness,  with  the  un- 
derstanding that  the  latter  might  sell  the  lands,  collect  the  mortgage, 
and  reimburse  himself,  by  agreeing  to  re-convey  on  payment  of  the  debt 
and  expenses  and  all  subsequent  loans.  During  the  life  of  T.,  who 
died  in  1871,  defendant  sold  all  the  lands  and  received  the  proceeds, 
except  one  item,  which  was  received  in  1872.  In  an  action  brought  in 
1881,  for  an  accounting  and  payment  over  of  any  surplus,  held,  that  the 
proceeds  of  the  lands  which  came  to  defendant's  hands  after  he  had 
been  ftiUy  reimbursed,  were  received  by  him  to  and  for  the  use  of  T. ; 
it  was  his  duty  at  once  to  pay  them  over,  and  upon  his  failure  to  do  so, 
he  was  liable  without  demand ;  that,  therefore,  the  six  years'  statute  of 
limitations  applied,  and  the  action  was  barred ;  that  this  result  was  pot 
affected  by  the  fact  that  an  accounting  was  required,  as  whatever  might 
be  the  form  of  the  action  the  legal  rule  of  limitations  applied ;  also,  as 
there  was  no  unlawful  interference  by  him  with  the  estate  of  the  intes- 
tate after  his  death,  that  defendant  could  not  be  held  as  executor  de 
son  tort. 

A  mortgagee  who  has  received  moneys,  the  proceeds  of  sale  of  the 
mortgaged  property,  is  not  trustee  of  an  express  trust ;  if  in  any  sense 
a  trustee,  it  is  simply  an  implied  trust,  and,  as  to  the  liability  growing 
out  of  such  a  trust,  the  ordinary  rules  of  limitation  apply. 

Sec.  143.  Money  misappropriated.  —  When  money  is  paid  to  a 
person  for  a  special  purpose,  and  is  by  him  applied  to  another,  the 
statute  begins  to  run  from  the  date  of  such  misappropiiation.    Thus, 

The  presnmption  is  that  a  third  person  tations  begins  to  ran  as  against  the  instal- 

presenting  a  check  payable  to  the  order  of  ment  so  made  due  and  payable, 

and  Indorsed  by  the  payee  has  aathority  The  provision  of  the  code,  excepting 

to  present  it,  at  least  so  far  as  the  drawer  from  the  limitations,  contained  therein  a 

is  concerned.  case  where  a  person  who,  at  the  time  said 

The  implied  contract  between  a  bank  code  took  effect,  was  entitled  to  commence 
and  its  depositors  is  that  it  will  pay  the  an  action  or  proceeding,  and  who  corn- 
deposits  when  and  in  snch  sums  as  are  de-  menced  the  same  within  two  years  there- 
manded,  the  depositor  haying  the  election  after,  and  making  the  provision  of  law 
to  make  the  whole  payable  at  one  time  by  previously  in  force,  although  then  re- 
demanding  the  whole,  or  in  instalments  pealed,  still  applicable  thereto,  did  not 
by  demanding  portions  ;  and  whenever  operate  to  extend  the  time  for  the  bar  of 
demand  is  made  by  presentation  of  a  gen-  the  statute  of  limitations  to  take  effect ;  it 
nine  check  in  the  hands  of  a  person  en-  merely  left  actions  or  proceedings  brought 
titled  to  receive  the  amount  thereof,  for  a  within  two  years  to  be  governed  by  the 
portion  of  the  amount  on  deposit,  and  law  in  force  when  the  code  went  into  effect, 
payment  is  refused,  a  cause  of  action  im-  ^  MiUs  v.  Mills,  115  N.  Y.  80,  reversing 
mediately  arises,  and  the  statute  of  limi-  48  Hun,  97. 
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in  a  New  York  caae/  a  oooDtj  treasarer  instead  of  applying  taxes 
assessed  on  the  property  of  a  railroad  corporation  in  a  town,  Uf 
the  payment  or  redemption  of  bonds  of  the  town,  issued  in  aid 
of  the  constmction  of  the  road  of  soch  corporation,  as  required  by 
the  act  of  1869,  as  amended  in  1871,  applied  them  in  payment  of 
county  and  State  taxes,  with,  and  as  part  of,  other  moneys  raised  by 
the  town  for  those  purposes,  and  it  was  held  that  an  action,  as  for 
money  had  and  received,  was  maintainable  on  behalf  of  the  town  against 
the  county  to  recoyer  the  money  so  misappropriated ;  that  the  liability  in- 
cluded as  well  the  portion  of  the  funds  applied  in  payment  of  the 
State  taxes  as  that  applied  for  other  county  purposes ;  also,  that  the 
action  was  properly  brought  by  the  supervisor  of  the  town  in  his  name 
as  its  representative.  The  cause  of  action  in  such  case  arises  when  the 
misappropriation  is  made ;  the  statute  of  limitations  tlien  begins  to  run 
against  it»  and  an  action  brought  more  than  six  years  thereafter  is 
barred. 

While  ever}'  duty  imposed  upon  a  public  officer  is  in  the  nature  of  a 
trust,  persons  injured  by  a  violation  of  the  duty  for  which  they  may 
maintain  an  action  of  law,  must  pursue  that  remedy  within  the  period 
of  limitation  of  legal  actions ;  and  tlie  fact  that  the  supervisors  of  the 
town  for  the  period  of  fourteen  years  were  apprised  from  year  to  year, 
while  sitting  as  members  of  the  board  of  supervisors  of  the  count}',  of 
the  misappropriation,  and  made  no  objection  thereto,  did  not  estop  the 
town  from  claiming  a  repayment  of  the  money. 

'  A  town  cannot  be  estopped  by  the  neglect  of  its  supervisors  to 
assert  a  claim  against  the  county,  the  grounds  of  which  are  equally 
known  to  all  the  members  of  the  board  of  supervisors.  A  county  trea- 
surer in  the  payment  of  State  taxes  to  the  State  comptroller  acts  as 
agent  for  the  county,  and  pays  on  its  behalf.* 

Sec.  143  a.  Forged  or  Invalid  Instnunents.  — Where  a  bank  pays  a 
draft  or  check  drawn  upon  it,  payable  to  the  order  of  A.,  to  an  indorsee 
thereof,  and  it  subsequently  transpires  that  the  indorsement  thereon 
was  forged,  the  statute  of  limitations  does  not  run  against  its  claim  for 
indemnity  against  the  indorsee  until  it  has  been  notified  by  the  drawer 
of  his  intention  to  insist  on  the  defect  of  title  and  cancel  the  credit 
given  it  on  the  draft.  Thus,  in  a  case  of  the  United  States  Court,*  it 
appeared  that  the  United  States  Treasurer  in  1867  made  a  draft  on  the 
First  National  Bank  of  B.  payable  to  the  order  of  O.  The  indorse- 
ment of  O.  was  forged,  and  the  check  was  sent  by  a  third  party  to  the 
M.  bank  for  collection.  The  M.  bank  indorsed  it  and  sent  it  to  the 
drawee,  by  which  it  was  paid  and  sent  to  the  United  States  Treasury, 
where  it  was  credited  to  the  drawee.    In  1877  the  United  States  sued 

1  Stronj^h  v.  Supervisors,  119  N.  Y.  portion  of  the  fund  applied  in  payment  of 

212  ;  50  Hun,  64.  State  taxes. 

«  Bridges  V.  Board  of  Supervisors,   92  «  Merchants'  National  Bank  of  Balti- 

N.  Y.  670,  distinguished,  so  far  as  it  re-  more  v.  First  National  Bank  of  Baltimore, 

lates  to  the  liability  of  the  county  for  the  8  Fed.  Reporter. 
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the  drawee  for  the  amount  of  the  draft,  upoD  the  ground  that  the 
indorsement  was  forged ;  of  which  suit  the  M.  bank  was  notified,  and 
employed  counsel  in  defending  the  suit  Judgment  was  rendered 
against  the  drawee.  In  an  action  by  the  drawee  commenced  against 
the  M.  bank,  after  it  had  paid  the  judgment  to  the  United  States,  the 
M.  bank  set  up  the  statute  of  limitations.  The  court  held  that  the 
action  was  not  barred,  as  the  statute  did  not  begin  to  run  at  the  time 
of  the  paymetit  of  the  draft,  nor  until  the  United  States  elected  to  insist 
on  the  defect  of  title  and  cancel  the  credit  given  to  the  drawee  on  the 
draft.  The  court  relied  upon  the  authority  of  an  English  case  ^  quite 
similar  in  principle.  In  that  case  the  question  was,  whether  a  plea  of 
the  statute  of  limitations  was  a  bar  to  an  action  for  monej'  had  and 
received  to  recover  the  consideration  money  of  a  void  annuity,  when 
the  annuity  was  granted  more  than  six  years  before  the  action  was 
brought,  but  was  treated  by  the  grantor  as  an  existing  annuity  within 
that  time.  ^'  That  question,^'  said  the  courts  ^^  depends  upon  another: 
At  what  time  did  the  cause  of  action  arise?  The  cause  of  action  com- 
prises two  steps :  the  first  is  the  original  advance  of  the  money  by  the 
grantee ;  the  second  is  the  grantor's  election  to  avail  himself  of  the 
defect  in  the  memorial  of  the  annuity.  The  cause  of  action  was  not 
complete  until  the  last  step  was  taken."  ' 

Sec.  144.  Money  had  and  received*  —  Where  an  action  is  brought 
for  money  had  and  received  by  the  defendant  to  his  use,  the  stat- 
ute only  begins  to  run  from  the  time  when  it  was  received  by  him. 
Thus,  in  a  New  York  case,*  when  a  municipal  corporation,  acting 
through  its  oflScers,  in  the  execution  of  a  power  conferred  upon 
it  to  collect  a  tax  assessed  upon  a  particular  citizen,  enforces  its 
collection  out  of  the  property  of  another,  in  nowise  liable  therefor, 
and  appropriates  the  proceeds  of  collection  to  its  own  use,  with 
full  knowledge  of  the  illegality  of  the  proceedings,  it  becomes  liable 
to  the  owner  for  the  spoliation  of  his  property.  In  .an  action  to  re- 
cover of  the  defendant  the  money  received  into  its  treasury  through 
proceedings  taken  to  collect  a  tax  assessed  upon  the  stockholders  of  a 
bank,  doing  business  within  its  corporate  limits,  it  appeared  that  the 
property  levied  upon  and  sold  by  the  defendant  was  not  the  propert}'  of 
the  stockholders,  but  of  the  bank.  By  the  defendant's  charter,  its 
mayor  is  its  executive  head  and  clothed  with  the  duty  and  power  of 
supervision  of  it  and  its  oflScers  in  all  departments.  Its  treasurer  and 
tax  receiver  are  intrusted  with  the  duty  and  power  of  collecting  taxes 
and  keeping  the  moneys  for  the  defendant.  The  collector  was  directed, 
when  he  received  the  warrant  ftom  the  treasurer  and  tax  receiver,  to  go 
to  the  bank  and  levy  upon  everything  in  the  bank,  to  make  the  levy  and 

^  Cowper  V,  Godmond,  9  Bing.  788.  warrant  did  not  accrue  until  the  certificate 

^  See  Ripley  v.  Withee,  27  Tex.  14,  had  been  presented  to  the  Court  of  Claims 

where  it  was  held  that  an  action  for  dam-  and  rejected  by  it. 

ages  arising  from  the  sale  of  a  forged  land-         *  Teall  v.  Syracuse,  120  N.  Y.  187. 
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Bale  of  its  property,  and  the  mayor  was  so  informed,  and  the  treasurer 
received  the  tax  from  the  collector,  knowing  that  it  was  obtained  by 
such  levy  and  sale.  It  was  held  that  the  plaintiff  was  entitled  to  recover ; 
that  the  proceedings  of  the  defendant's  officers  in  collecting  the  tax 
were  unlawful ;  and  that  knowledge  thereof  was  justly  imputable  to  the 
defendant ;  and  that  the  defendant's  knowledge  of  the  illegal  levy  and 
sale  relieved  the  plaintiff  from  demanding  the  money  before  bringing 
this  action ;  and  tiiat  the  action,  being  for  money  had  and  received,  the 
statute  of  limitation  did  not  begin  to  run  until  the  defendant  had  re- 
ceived the  money. 

Sec.  144  a.  Implied  Warranty.  —  Where  property  is  sold  under 
such  circumstances  that  the  law  will  imply  a  warranty,  the  statute  be- 
gins to  run  from  the  date  of  the  warranty.  Thus,  where  the  payee  of  a 
negotiable  note  indorses  the  same,  the  law  raises  an  implied  warranty 
that  the  note  was  given  for  a  valuable  consideration,  and  upon  this 
warranty  an  action  for  its  breach  accrues  and  the  statute  begins  to  run 
at  once.^  In  the  case  of  a  contract  for  the  mutual  exchange  of  lands 
which  contains  nothing  fh)m  which  it  can  be  inferred  that  one  convey- 
ance was  to  precede  the  other,  the  law  implies  that  the  conveyances  are 
to  be  made  concurrently,  and  that  the  mutual  covenants  of  the  parties 
are  dependent,  and  that  the  statute  does  not  begin  to  run  thereon 
against  the  vendor  until  he  has  performed  by  giving  a  deed,  nor  against 
the  purchaser  until  he  has  made  a  tender  of  the  price."  Where  a  party 
transfers  a  note,  knowing  it  to  be  affected  by  usury,  to  one  who  i& 
ignorant  of  the  fact,  he  instantly  becomes  liable  to  the  purchaser  for 
the  deceit ;  but  the  statute  only  b^ns  to  run  from  the  time  the  fraud 
was  discovered.*  Upon  an  implied  warranty  of  title  to  chattels  sold,  it 
has  been  held  that  the  statute  does  not  begin  to  run  until  the  vendee 
has  been  disturbed  in  his  title.* 

Sec.  145.  Sureties,  Indorsers,  Ac.  —  Where  a  surety  is  compelled  to 
pay  a  debt,  the  statute  begins  to  run  against  his  claim  from  the  day  of 
such  payment,  and  not  from  the  date  of  the  original  obligation,*  and  this 

»  Blithcn  V.  Levering,  58  Me.  487.  ter,  12  Ired.  (N.  C.)  L.  242 ;  Hale  v.  An- 

«  Brennan  v.  Ford,  46  Cal.  7.  drews,  6  Cal  (N.   Y. )   226  ;  Garrett  v. 

*  Persons  v.  Jones,  12  Ga.  871.  Garrett,  27  Ala.  687  ;  Presslar  v.  Stalls- 

*  Gross  r.  Kierski,  41  CaL  111.  worth,  87  id.  402  ;  Walker  v.  Lathrop,  6 
^  Hammond  p.  Myers,  80  Tez.  876 ;  Clarke  (Iowa),  616  ;  Bennett  v.  Ook,  45 

Burton  o.  Rutherford,  40  Mo.  255  ;  Reeves  N.  Y.  268  ;  Scott  v.  Nichols,  27  Miss.  94. 

V,  Pulliam,  7  Bax.  (Tenn.)  119  ;  Thayer  The  law  implies  a  promise  on  the  part  of 

V.  Daniels,  110  Mass.  345  ;  Bamsback  v,  the  principal  to  reimburse  the  surety  and 

Reiner,  8  Minn.  59 ;  Walker  v.  Lathrop,  the  action  is  upon  this  implied  promise. 

6  Iowa,  516  ;  Thompson  v.  Stevens,  2  N.  &  Ward  v.  Henry,  5  Conn.  596  ;  Powell  r. 

M.  (S.  C. )  493  ;  Scott  v,  Nichols,  27  Miss.  Smith,  8  Johns.  (N.  Y.)  249  ;  Hassinger  v. 

94.     InWesleyChurch©.  Moore,  10  Penn.  Solms,  5  S.  &  R.    (Penn.)  8;  Gibbs  v, 

St  273,  it  was  held  that  where  the  prop-  Bryant,   1  Pick.  (Mass.)  118;  Bunce  c. 

erty  of  a  surety  was  sold  on  an  execution  Bunce,  Eirby  (Conn. ),   187  ;  Hulett  v, 

to  pay  the  debt,  the  statute  began  to  run  Loullard,  26  Yt.  295  ;  Smith  v.  Hayward, 

from  the  date  of  the  sale.    Ponder  v.  Car-  6  Me.  504 ;  Lonsdale  v.  Cox,  7  T.  B.  Mon. 
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is  also  the  rale  as  to  contribution  against  a  oo-surety.^    No  action, 

(Ey.)  405;  Appleton  v.  Bascom,  3  Met.  has  paid  in  depreciated  bank  notes  taken  at 

(Mass.)  169  ;  Holmes  v.  Weed,  19  Barb,  par,  he  can  recover  only  the  actual  value 

(N.  Y. )  128.    It  is  not  necessary  that  he  of  the  bank  notes  so  paid  and  received.     If 

should  pay  in  money  ;  it  is  sufficient  if  he  he  has  paid  in  property,  he  can  recover 

pays  in  land  or  personal  property.    Bonny  only  the  value  of  the  property.     If  he  has 

V.  Seely,  2  Wend.  (N.  Y. )  481 ;  Randall  v.  compromised,  he  can  recover  only  what  the 

Rich,  11  Mass.  498  ;  Ainslee  v,  Wilson,  7  compromise  cost  him.    The  rule  is  that  he 

Cai.  (N.  Y.)  662.     But  the  implied  prom-  shall  not  be  allowed  to  **  speculate  out  of 

ise  is  only  to  indemnify  the  surety  ;  conse-  the  principal."    Brandt,  Sur.   Sec.   182, 

quently  it  secures  a  discharge  of  the  debt  and  cases  there  cited  ;  Estate  of  Hill,  67 

for  less  than  its  amount.    He  can  recover  Cal.  248. 

no  more  than  he  paid  ;  and,  if  he  paid  the  There  is  authority,  however,  and  per- 

debt  in  depreciated  currency  at  par,  he  haps  a  preponderance  of  authority,  to  the 

can  only  recover  the  amount  which  it  was  point,  that  if  a  surety,  by  giving  his  ne- 

worth  at  the  time  of  payment.     Owings  ^tiable   promissory   note,    satisfies    the 

V.  Owings,  S  J.  J.  Mar.  (Ey.)590;  Hall  v.  claim  of  the  creditor,  and  extinguishes 

Creswell,  12  G.  &  J.  (Md.)  86  ;  Jordan  v.  the  debt  of  the  principal  to  the  creditor, 

Adams,  7  Ark.  348  ;  Crozin  v.  Adams,  4  he  may  recover  from  the  principal  the 

J.  J.  Mar.  (Ky.)  514.     So  he  may  »ue  at  amount  of  the  debt  without  showing  that 

once  if  he  has  taken  up  the  original  note^  he  has  paid  his  promissory  note, 

and  given  his  own  in  lieu  of  it,  which  has  But  the  aul^orities  are  not  uniform 

been  accepted  in  payment.    Downer  v,  upon  the  subject.    In  Indiana  and  North 

Baxter,  30  Vt.  467  ;  Elwoodv.  Deifendorff,  Carolina,  and  some  o^er  States,  it  is  held 

6  Barb.  (N.  Y.)  398.     But  in  Indiana  it  that  the  surety  cannot  recover  of  the  prin- 

is  held  that  he  can  maintain  no  action  cipal  until  he  has  paid  the  money,  and 

until  he  has  actually  paid  a  note  given  in  that  the  giving  of  a  note  is  not  sufficient, 

lieu  of  the  original  note,  Pitzer  v,  Har-  Brisendine  v.  Martin,  1  Ired.  L.  286  ;  Now- 

mon,  8  Blackf.   (Ind.)  112  ;  Romine  v.  land  o.  Martin,  id.  807  ;  Romine,  59  Ind. 

Romine,  59  Ind.  846  ;  even  though  it  was  851,  and  cases  there  cited, 

secured  by  mortgage,  Bennett  v.  Buchan-  Many  of  the  cases  hold  that,  if  the 

an,  8  Ind.  47.    A  demand  is  not  necessary,  surety  discharges  the  debt  by  a  negoti- 

The  statute  attaches  at  once  upon  pay-  able  note,  he  cannot  maintain  an  action 

meut     Odin  v.  Greenleaf,  3  N.  H.  270  ;  against  the  principal,  while,  if  he  does  so 

Sikes  V.  Quick,  7  Jones  (N.  G.)  L.  19.  by  means  of  a  bond,  or  any  non-negotiable 

In  a  Odifomia  case,  Stone  v.  Hammell,  instrument,  he  cannot,  upon  the  theory 

832  Cal.  547,  McFarland,  J.,  inawellcon-  that  a  negotiable  note  is  analogous   to 

sidered  opinion,  says  :  "  The  general  rule  money,  —  a  distinction  which  is  founded 

is,  undoubtedly,  that  a  surety  can  recover  upon  no  apparent  good  reason.    Bulware 

of  the  principal  only  the  amount  or  value  v.  Robinson,  8  Tex.  327,  58  Am.   Dec. 

which  the  surety  has  actually  paid.    If  he  117  ;  Peters  v.  Bamhill,  1  Hill,  L.  327. 


^  Singleton  v.  Townsend,  45  Mo.  379  ;  beaume  v,  Sweeney,  17  Mo.  153 ;  Samuel 

Wood  V.  Leland,   1   Met.   (Mass.)   387;  v.  Zachary,  4  Ired.  (N.  C.)  L.  377;  SUU- 

Peters  v.  Bamhill,  1  Hill  (S.  C),  234  ;  worth  v.  Pressler,  84  Ala.  505  ;  Chaffee  v. 

>Ioxey  V,  Carter,  10  Yerg.  (Tenn.)  521  ;  Jones,  19  Pick.  (Mass.)  260;  Lee  v,  For- 

Lowndes  v.  Pickney,  1  Rich.  (S.  C.)  Eq.  man,   8  Met.   (Ey.)  114  ;   Pinkeston  v. 

155 ;   Sherwood  v,  Dunbar,  6  Cal.   53 ;  Taliaferro,  9  Ala.  547  ;  McDoual  v.  Ma- 

Enotts  V.  Butler,  10  Rich.  (S.  C.)  Eq.  143.  gruder,  3  Pet.  (U.  S.)  470  ;  Fletcher  v. 

An  action  for  contribution  arises  at  once  Jackson,  28  Vt.  581 ;  Foster  v.  Johnson,  5 

upon  the  payment  of  the  whole  debt  by  id.  64  ;  Stout  v.  Vanse,  I  Rob.  (Ya.)  169  ; 

one  surety  against  his  co-sureties  for  the  Cage  v.  Foster,  5  Yerg.  (Tenn. )  261.     And 

proportion  of  the  debt  each  should  pay.  he  is  not  first  bound  to  pursue  the  prin- 

Whitman  v.  Gaddy,  7  B.  Mon.  (Ey. )  591 ;  cipal.    Caldwell  v,  Roberts,  1  Dana  (Ey.), 

Paulin  V.  Eaighn,  29  N.  J.  L.  480 ;  La-  855. 


896                                  STATUTES  OF  LIMITATION.  [CHAP.  XUI. 

however,  can  be  maintained  until  the  surety  has  actually  paid  the  debt 

The  fact  that  a  judgment  has  been  rendered  against  him,  and  that  he 

has  been  committed  to  jail  upon  an  execution  thereon,  does  not  entitle 

The  rule  is  founded  on  the  reason  that  chaif^e  by  giving  said  notes.  The  original 
if  the  surety,  by  giving  his  own  obligation,  note  given  to  Stevens  had  itself  been  long 
discharges  the  original  debt  of  the  princi-  since  outlawed.  Therefore,  by  giving  said 
pal,  the  latter  is  as  much  benefited  as  if  notes,  plaintiff  acquired  no  cause  of  action 
he  had  discharged  it  by  actually  paying  against  the  defendant  herein, 
the  money.  Its  weakness  lies  in  the  pos-  We  think,  also,  that  the  cause  of  action 
sibility  of  the  surety  recovering  the  whole  averred  in  the  complaint  would  have  been 
amount  of  the  principal,  and  never  paying  barred  by  the  statute  of  limitations,  which 
his  own  note,  thus  violating  the  cardinal  was  pleaded  by  defendant,  even  though 
rule  that  the  surety  shall  not  speculate  out  plaintiff,  on  March  1,  1884,  had  actually 
of  the  principal.  But,  if  we  asftume  the  paid  Newell  the  $1,000  in  money.  Plain- 
rule  to  be  as  first  above  stated,  it  is  not  so  tiff  seeks  to  avoid  the  running  of  the  stat- 
clearly  commendable  as  to  deserve  pushing  ute  through  the  fact  that,  within  a  month 
further  than  adjudicated  cases  have  already  after  the  original  pote  to  Stevens  matured, 
carried  it ;  and  in  all  cases  to  which  our  he  left  the  State,  and  resided  out  of  the 
attention  has  been  called  the  rule  has  been  State  for  several  years.  His  contention  is 
enforced  against  the  principal  in  favor  that,  as  Newell's  cause  of  action  against 
only  of  the  surety  who  has  extinguished  him  for  contribution  would  not  be  barred 
the  debt  to  the  original  creditor.  We  while  he  remained  out  of  the  State,  there- 
have  seen  no  case  in  which  the  rule  has  fore  his  cause  of  action  which  he  had 
been  applied  to  a  surety  who  had  not  satis-  against  defendant,  or  which  he  proposed 
fied  the  original  debt,  but  had  only  given  at  some  future  time  to  have,  by  paying  h\a 
his  note  to  another  surety,  who  had  satis-  contribntive  share  to  Newell,  would  not 
fied  it.  Moreover  the  reason  of  the  rule,  be  barred  during  his  absence  from  the 
if  it  be  held  to  be  the  rule,  is  that  the  State,  though  such  absence  should  be  for 
principal  is  benefited  to  the  extent  of  the  50  years.  He  contends  that  by  returning 
original  debt  or  liability  which  has  been  at  any  time,  and  subjecting  himself  to 
extinguished  by  the  new  obligation  of  the  Newell's  claim,  and  paying  it,  he  could 
surety  ;  and  the  reason  ceases  when  there  recover  his  part  of  it  against  defendant,  al- 
ls no  such  benefit.  Now,  in  the  case  at  though  in  the  hands  of  Newell  it  had  been 
bar,  defendant  was  in  no  manner  benefited  outlawed  for  a  quarter  of  a  century.  We 
by  the  notes  given  by  plaintiff  to  Newell,  do  not  think  that  the  law  of  limitation  of 
nor  was  any  debt  or  liability  of  defendant  actions  contemplates  any  such  an  anomaly, 
thereby  extinguished,  because,  at  the  When  a  man  leaves  the  State,  the  statute 
time  the  notes  were  given,  there  was  no  of  limitations  does  not  run  during  his  ab- 
legal  liability  from  the  defendant  to  New-  sence  as  to  any  cause  of  action  against 
ell,  for  the  reason  that  any  cause  of  action  him,  but  his  absence  does  not  prevent  the 
which  the  latter  might  have  had  against  statute  from  running  as  to  any  cause  of 
the  defendant  for  moneys  which  he  had  action  in  his  favor.  At  any  time  within 
paid  to  Byron  Stevens  had  long  been  barred  two  years  after  Newell  had  paid  the  origi- 
by  the  statute  of  limitations.  The  last  nal  note,  plaintiff  could  have  paid  his 
payment  made  by  Newell  on  the  note  to  contribntive  share  to  Newell,  and  main- 
Stevens,  as  averred  and  found,  was  on  Jan.  tained  an  action  for  it  ^against  defendant 
10,  1881  ;  and,  as  his  cause  of  action  for  But  he  could  not  wait  an  til  the  whole  of 
the  payments  which  he  had  made  was  not  Newell's  cause  of  action  against  defendant 
"founded  on  a  written  instniment,"  it  was  barred,  and  then  revive  one  half  of  the 
was  barred  in  two  years,  —  that  is  on  Jan.  claim  by  coming  hack  years  afterwards, 
10, 1883.    Chipman  v.  Morrill,  20  Cal.  136.  and  making  a  real  or  pretended  payment 

But  plaintiff  did  not  give  his  notes  to  of  it  to  Newell.     The  whole  claim  was,  as 

Newell  until  March  1,    1884.     At  that  to  defendant,  dead,  and  the  breath  of  life 

time  defendant  was  under  no  legal  obliga-  could  not  be  blown  into  one-half  of  it  by 

tion  to  any  one  which  plaintiff  could  dis-  any  such  legal  hocus-pocus. 
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him  to  an  actioD  against  the  principal  for  money  paid;  ftc.^  Where 
money  is  paid  by  one  person  for  another,  and  no  time  is  fixed  for  pa}*- 
ment,  the  statute  attaches  ft*om  the  date  of  its  payment.^  The  statute 
begins  to  ran  against  the  right  of  sureties  to  be  subrogated  to  the 
payee's  right  to  securities,  &c.,  from  the  time  of  payment  of  the  debt 
by  them.*  So  strict  is  this  rule  and  so  rigidly  is  it  adhered  to  that, 
even  when  a  surety  procures  an  extension  of  time  from  the  holder,  and 
gives  collateral  security,  and  ultimately  pa3's  the  debt,  it  is  held  that 
the  statute  does  not  begin  to  run  against  him  until  he  has  actually  paid 
the  debt^  The  rule  may  be  said  to  be  that  so  long  as  any  liability  on 
the  maker's  part  upon  the  original  debt  remains  the  surety  has  no  right 
of  action  against  him,  and  consequently  the  statute  does  not  begin  to 
run  against  him ;  but,  although  the  surety  may  not  have  paid  the  debt 
in  money,  yet  if  he  has  in  an}'  manner  assumed  the  debt,  so  that  the 
maker's  liability  upon  it  is  at  an  end,  from  that  time  the  statute  begins 
to  run  against  the  suret}'/  •  If  the  note  or  obligation  is  pa^^able  by 
instalments,  the  statute  begins  to  run  against  the  suret}'  from  the  time 
when  each  instalment  was  paid  by  him.*  But  if  the  note  is  not  so  pa}*- 
able,  and  the  surety  in  fact  pa^'s  the  note  by  instalments,  the  statute 
does  not  begin  to  run  firom  the  date  of  each  pa3'ment,  but  from  the  date 
of  the  last  payment  made  b}*  him,  in  liquidation  of  the  note.^  When 
two  persons  execute  to  each  other  written  instruments  in  the  form  of 
deeds,  which  are  defective  as  conveyances  for  the  want  of  attestation 
or  acknowledgment,  each  instrument  being  the  consideration  of  the 
other,  and  possession  is  given  and  taken  by  each,  the  statute  at  once 
commences  to  run,  and,  after  the  lapse  of  the  statutory  period,  per- 
fect a  title  which  will  maintain  or  defeat  an  action  of  ejectment.* 

Where  a  mortgage  is  given  by  the  maker  of  a  note  to  a  person  who 
becomes  surety  thereon,  conditioned  that  if  the  maker  pays  the  note  and 
saves  the  suret}'  harmless  fVom  all  demands  upon  it  the  convej'ance 
should  be  void,  the  statute  does  not  begin  to  run  against  the  mortgagee 
until  he  has  actually  paid  the  note  or  some  part  of  it,  and  the  note  is 
discharged.*     The  same  rule  prevails  as  to  indorsers.     The  statute 

'  Rodman  V.  Hedden,  10  Wend.  (N.  T.)  sum  of  money  on  the  groand  of  fraud,  in 

500.  a  case,"  formerly  "  cognizable  by  the  Court 

^  Bowman  o.  Wright,  7  Bosh  (Ky.),  of  Chancery,"  does  not  apply  to  an  action 

875.  by  the  owner  of  the  fee  to  remove  a  cloud 

>  Bennett  v.  Cobb,  45  N.  Y.  268.  upon  title  to  land,  by  the  cancellation  of 

*  Norton  v.  Hall,  41  Vt.  471.  a  mortgage  thereon,  to  which  the  owner  has 
ft  Hitt  V.  Shorer^  34  111.  0.  a  good  defence. 

«  Bullock  Vi  Campbell,  9  0.  &  J.  (Md.)  The  right  to  bring  such  an  action  is 

182.  never  barred  by  the  statute  of  limitations. 

T  Bamsback  v.  Reiner,  8  Minn.  59.  In  an  action  brought  to  procure  the 

*  Hall  V.  Gaperton,  87  Ala.  285.  cancellation  and  dischai^  of  a  mortgage, 

*  M'Lean  u,  Ragsdale,  81  Miss.  701.  on  the  ground  that  it  had  been  procured 
In  Schoener  v,  LLSsauer,  107  N.  Y.  Ill,  by  duress,  the  trial  court  found  that  the  ex- 
it was  held  that  the  provision  of  the  code,  edition  of  the  mortgage  was  procured  by 
applying  a  six  years'  limitation  to  actions  defendants  by  threats  and  menaces,  to  the 
"to  procure  a  judgment  other  than  for  a  effect  that  unless  the  mortgagor  gave  it, 
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begins  to  run  against  them  from  tiie  time  when  they  actaallj  paid  the 
debt,  and  not  from  the  time  when  they  become  liable  to  pay  it.^  But^ 
unless  the  surety  or  indorser  pays  the  note  within  the  time  limited  by 
statute,  he  cannot  by  a  payment  made  by  him  afterwards  make  the 
maker  liable  to  him  therefor,  especially  in  those  States  where  by  statute 
payment  or  acknowledgment  by  one  co-maker,  &c.,  does  not  take  the 
debt  out  of  the  statute  as  to  the  others.'  Where  one  sued  as  indorser 
sets  up  in  defence  that  the  transfer  was  made  to  the  plaintiff  to  deprive 
him  of  the  defence  of  want  of  consideration,  the  indorser's  cause  of 
action  against  the  last  indorser  arises  ft*om  the  date  of  judgment."  If 
a  surety  or  indorser  pays  a  note  before  it  becomes  due,  his  right  of 
action  does  not  accrue  until  the  note  by  its  terms  becomes  due ;  ^  as  a 
surety  cannot  change  the  legal  relations  of  the  maker  to  the  note  by 
any  action  of  his  before  it  becomes  payable,  nor  by  forestalling  its 
payment  can  he  acquire  any  rights  against  the  maker  which  the  holder 
of  the  note  did  not  possess. 

The  rule  that  a  right  of  action  accrues  to  the  surety  from  the  time  he 
pays  the  money,  and  not  fh>m  the  time  when  the  original  debt  becomes 
payable,  is  subject  to  the  exception,  that  he  must  have  paid  the  original 
debt  before  the  statute  had  run  thereon ;  as  otherwise,  especially  in 
those  States  whereby  statute  payment  by  one  joint  contractor  or  prom- 
isor does  not  remove  the  statutory  bar  as  to  the  other,  a  recovery 
could  not  be  had  by  him  if  the  onginal  debt  was  then  barred  as  to  the 
principal  debtor.'  When  the  principal  debtor,  by  reason  of  the  run- 
ning of  the  statute,  has  been  released  fh)m  any  legal  liabilit}*  to  pay 
the  debt,  a  surety  who  has  been  compelled  to  pay  it,  because,  by  reason 
of  some  statutor}'  exception,  the  statute  has  not  run  as  to  him,  cannot 
recover  of  .the  principal  debtor.^  Instances  may  arise  where  the  surety 
has  no  redress ;  as,  where  he  becomes  surety  upon  a  note  for  an  infant, 

they  wonld  cause  her  son  to  be  sent  to  indoraer  pays  a  note  before  the  statnte 

state-prison  for  larceny  and  embezzlement,  runs  upon  it,  bnt  does  not  bring  salt  nntil 

for  which  he  was  under  arrest  and  Indict*  after  the  statute  has  run  on  the  note,  he 

ment  on  their  complaint,  they  stating  if  cannot  recover  of  the  maker  j  because  he 

their  terms  were  complied  with  they  would  acquires  no  greater  rights  than  the  holder 

release  the  prisoner,  if  in  their  power,  but  of  the  note  possessed, 
if  not  complied  with  he  would  be  sent  to         »  Price  r.  Emerson,  16  La.  An.  96. 
fitete-prison  ;  that  she  executed  the  mort-         *  Tillotson  v.  Rose,  11  Met  (Mass.)  299. 
gage  while  under  fear,  terror,  coercion,  and         •  The  law  will  not  raise  a  promise  on 

duress  created  by  the  threats,  and  that  the  the  part  of  the  principal  to  reimburse  the 

prisoner  was  immediately  thereafter  dis-  surety  where  the  surety  was   under  no 

charged  on  his  own  recognizance.     Held,  legal  obligation  to  pay.    Kimble  v.  Cum- 

that  the  finding  were  sufficient  to  sustain  mins,  3  Met.  (Ky.)  827.    This  rule  was 

a  judgment  for  the  relief  sought.  adopted   in    Cooke   v.   Hoffman,   6    Lea 

Solinger  v,  Earle,  82  N.  Y.  893;  and  (Tenn.),  106,  and  a  surety  who  paid  the 

Haynes  v,  Rudd,  102  N.  Y.  872,  held  not  debt  after  it  was  barred  as  to  the  sureties 

to  be  in  conflict.  wi^s  held  not  entitled  to  recover  of  a  eo- 

1  Pope  r.  Bowman,  27  Miss.  194.  surety.     See  also  Campbell  «.   Brown, 

«  In  Williams  v.  Durst,  26  Tex.  667,  it  86  N.  C.  876. 
was  held  that  where  an  accommodation        *  Stone  v.  Hammett,  83  Cal.  547. 
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not  given  for  necessaries.  In  such  a  case,  if  the  infant  escapes  upon  a 
plea  of  infancy,  and  judgment  is  rendered  against  the  surety,  he  has  no 
right  of  redress  from  the  infant,  but  stands  to  the  note  and  judgment 
in  the  relation  of  principal.^  But  where  a  note  is  given  by  an  infant 
for  necessaries,  with  a  surety,  and  the  surety  pays  the  debt,  he  has  an 
immediate  right  of  action  against  the  infant  thereon,  and  the  statute 
runs  from  that  time.'  Where  there  are  two  or  more  sureties,  and  each 
pa3*s  a  moiety  of  the  debt,  each  has  a  separate  and  distinct  cause  of 
action  against  him  therefor ;  consequently,  in  such  a  case,  the  statute 
begins  to  run  against  the  claim  of  each  from  the  time  when  each  paid 
his  share.*  The  remedy  of  a  surety  is  the  same  whether  he  was  surety 
upon  a  simple  contract  or  a  specialty  debt^  His  remedy  is  by  ifidebi' 
tatuz  assumpsit  for  money,  and  not  for  money  had  and  received.' 

At  the  common  law,  a  payment  made  b}'  the  principal  debtor  upon  a 
note  before  the  bar  of  the  statute  has  become  complete,  keeps  tlie  debt 
alive  both  as  to  himself  and  the  surety ;  but  where  the  payment  is  made 
after  the  completion  of  the  bar  of  the  statute,  it  revives  the  debt  only  as 
to  the  party  making  the  payment* 

^  Short  V.  Bryant,  10  B.  Mon.  (Ky.)  dated  Jan.  28, 1872,  payable  in  one  year, 
10.  and  ooneeqaently  matured  Jan.  26,  187S. 

<  Conn  9.  Colbnm,  7  N.  H.  868.  The  bar  of  the  statute  on  thia  note  would 

*  Peabody  9.  Chapman,  20  N.  H.  418.      have  been  complete  Jan.  26,  1879,  had  no 
^  Cunningham  0.  Smithy  1  Harp.  (S  C.)    interest  been  paid  upon  it  in  the  mean 

Eq.  00 ;  United  States  v.  Preston,  4  Wash.  time.    It  is  averred  in  the  bill  and  ad- 

(U.  S.  C.  G.)  446.    But  eotUra,  see  Shultz  mitted  in  the  answer  that  the  interest  on 

V.  Carter,  Spears  (S.  C.)  Eq.  588,  where  this  note  was  paid  in  full  up  to  Jan.  25, 

it  was  held  that  the  surety  could,  npon  1879,  one  day  before  the  completion  of  the 

payment  of  a  specialty  debt,  set  it  np  as  a  bar ;  and  another  payment  of  interest  was 

specialty.  made  Feb.  1,  1888.    This  suit  was  com- 

<  Ward  V,  Henry,  6  Conn.  59,  61 ;  menced  August  6,  1884.  Consequently  it 
Powell  V.  Smith,  8  Johns.  (N.  Y.)  249.  is  to  be  observed  that  there  never  was  a 

•  Cross  r.  Allen,  141  U.  S.  528.  In  period  of  six  years  between  the  making  of 
this  case  the  court  said :  "  Under  the  either  note  and  the  bringing  of  this  suit, 
Civil  Code  of  Oregon,  the  period  of  limita-  that  no  payments  were  made  npon  them, 
tion  for  promissory  notes  is  six  years  j  and  Section  25  of  the  Code  of  ClvU  Procedure 
it  is  argued  tha^  as  the  notes  in  this  of  Oregon  provides  as  follows :  '  When, 
controversy  were  not  sued  on  until  more  ever  any  payment  of  principal  or  interest 
than  six  years  from  the  dates  when  they  is  made  on  an  existing  contract,  whether 
respectively  became  due,  an  action  on  them  it  be  bill  of  exchange,  promissory  note, 
would  not  lie,  notwithstanding  the  fact  bond,  or  other  evidence  of  indebtedness, 
that  the  maker  made  payments  of  interest  after  the  same  becomes  due,  the  limitation 
upon  them  from  time  to  time.  The  facts  shall  commence  from  the  time  the  last 
in  this  matter  are  these :  The  first  note  payment  was  made.* 

was  dated  Nov.  1,  1871,  payable  in  three  "It  is  conceded  that  the  payments  of  in- 
years.  Consequently  it  matured  Nov.  4,  terest  above  referred  to  served  to  k«»ep  the 
1874,  and  if  no  payment  of  interest  had  debt  alive,'  so  far  as  the  principal  was  con- 
been  made  the  bar  of  the  statute  would  cemed ;  but  it  is  argued  that  they  did  not 
have  been  complete  Nov.  4,  1880  ;  but  in  do  so  with  reference  to  the  surety.  Plnma 
1877,  1878,  1880,  and  on  the  22d  of  De-  P.  Cross,  or  her  estate,  especially  in  view 
cember,  1881,  partial  payments  of  interest  of  the  fact  that  she  died  before  the  matu- 
were  made  on  the  note  by  Thomas  Cross  or  rity  of  either  note,  and  also  in  view  of  the 
In  his  interest     The  second   note  was  fact  that  she  never  signed  the  notes  at  alli 
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So  long  as  demands  secured  by  a  mortgage  are  not  barred  by  the 
statute,  there  can  be  no  hiches  in  prosecuting  a  suit  upon  the  mortage 
to  enforce  them.  Lamar,  J.,  in  the  case  last  cited  upon  this  point, 
aaj's:  ^'The  question  of  laches  and  staleness  of  claim  virtually  falls 
with  that  of  the  defence  of  the  statute  of  limitations.  So  long  as  the 
demands  secured  were  not  barred  by  the  statute  of  limitations  there 
could  be  no  laches  in  prosecuting  a  suit  upon  the  mortgage  to  enforce 
those  demands.  The  mortgage  is  virtually  a  security  for  Uie  debt,  and 
an  incident  of  it.*  And  it  is  immaterial  that  the  failure  to  sue  upon 
the  demands  may  have  resulted  injuriously  to  the  suret\',  so  long  as 
there  was  no  variation  in  the  original  contract  of  suretyship,  either  as 
respects  a  new  consideration  or  a  definite  extension  of  time,  since  it  is 
a  familiar  principle  of  law  that  the  mere  omission  or  forbearance  to  sue 
the  principal  without  the  request  of  the  surety  will  not  discharge  the 
suret}'." 

bat  became  a  legal  surety  by  reason  of  "There  is  no  statute  of  Oregon,  so  &r 

having  signed  the  mortgages.  as  we  have  been  able  to  discoTer,  chang- 

**  This  presents  a  qnestion  worthy  of  ing  the  common  law  rule  of  liability  with 
much  consideration.  At  common  law,  a  reference  to  sureties.  Consequently,  under 
payment  made  upon  a  note  by  the  princi-  the  admitted  facts  of  this  case,  it  must  be 
pal  debtor  before  the  completion  of  the  bar  held  that  the  statute  of  limitations  of  the 
of  the  statute  served  to  keep  the  debt  alive.  State  never  operated  as  a  bar  to  the  enforce- 
both  as  to  himself  and  the  surety.  Whit-  ment  of  the  original  demands  against  both 
comb  V,  Whiting,  2  Dougl.  662  ;  Burleigh  the  principal  and  the  surety. 
V,  Stott,  8  Bam.  &  C.  86  ;  Wyatt  v.  Hod-  **  Nor  do  we  think  the  death  of  the  sure- 
son,  8  Bing.  809 ;  Hainxuiger  v,  Mohr,  ty  before  either  of  the  demands  matured 
41  Mich.   685.  makes  any  difference,  in  principle,  where, 

"  That  is  the  rule  in  many  of  the  States  of  as  in  this  ease,  the  liability  is  not  of  a  per- 
this  Union, — in  all,  in  fact,  where  it  has  not  sonal  nature,  but  is  an  incumbrance  upon 
been  changed  by  statute.  National  Bank  the  surety's  property.  We  are  aware  that 
of  Delevan  v.  Cotton,  68  Wis.  81 ;  Quim-  there  is  authority  holding  that  payment  of 
by  V.  Putnam,  28  Me.  419.  At  common  interest  by  the  principal  debtor,  after  the 
law,  and  in  those  States  where  the  common  death  of  the  surety,  but  before  the  statute 
law  rule  prevails,  a  distinction  is  made  be-  of  limitations  has  run  sgainst  the  note, 
tween  those  cases  in  which  a  part  payment  will  not  prevent  the  surety's  executors 
is  made  by  one  of  several  promisors  of  a  from  pleading  the  statute.  Lane  p.  Doty, 
note  before  the  statute  of  limitations  has  4  Barb.  (N.  T.)  680  ;  Smith  v.  Townsend, 
attached,  and  those  in  which  the  payment  9  Rich.  (S.  C.)  L.  44 ;  Byles,  Bills,  Sec. 
i»  made  after  the  completion  of  the  bar  of  868  ;  2  Parsons,  Kotes  k  Bills,  669,  and 
the  statute  ;  it  being  held  in  the  former  note  L  But  we  know  of  no  authority  ex- 
that  the  debt  or  demand  is  kept  slive  as  to  tending  this  rule  to  the  representatives 
all,  and  in  the  latter,  that  it  is  revived  of  a  deceased  surety  whose  liability  was 
only  ns  to  the  party  making  the  payment,  not  personal  but  upon  moi-tgaged  property. 
Atkinfl  V,  Tredgold*  2  Bam.  &  C.  28  ;  Sig-  On  the  contrary,  the  cases  of  Miner  v, 
onmey  v,  Dnirv,  14  Pick.  (Mass.)  891 ;  Graham,  and  Bank  of  Albion  v.  Bums, 
EUicott  V.  Kichols,  7  Gill  (Md.),  86,  and  supra,  seem  to  recognize  the  doctiine 
cases  cited.  The  reason  of  this  distinction  which  we  are  inclined  to  accept.  We  con- 
lies  in  the  principle  that,  by  withdrawing  elude,  therefore,  that  the  contract  of  sure- 
from  a  joint  debtor  the  protecrion  of  the  tyship  in  this  case  was  not  terminated  by 
statute,  he  is  subjected  to  a  new  liability  the  death  of  the  surety  before  the  maturity 
not  created  by  the  orighial  oontzact  of  of  the  indebtedness." 
Indebtedness.  *  Ewell  v.  Daggs,108  U.  S.  148. 
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Sec.  146.  Contract  of  Indemnity,  Guaranties,  &c.  —  Contracts  of 
indemnit}'  are  so  largel}*  dependent  upon  the  particular  stipulation  that 
the  guarantor  has  made  that  no  general  nile  can  be  given  as  to  when 
his  liabilit}'  attaches  against  those  for  whom  he  has  assumed  that  posi- 
tion that  will  be  applicable  in  all  cases,  except  that  the  statute  begins 
to  run  when  the  promissee  has  taken  all  the  requisite  steps  to  charge 
him  with  liability,  and  his  liability  under  his  contract  to  pay  the  debt  is 
fhll  and  complete,*  and  the  promissee  cannot  prolong  this  period  of  lia- 
bility by  any  unreasonable  delay  in  taking  these  requisite  steps.^  A 
guaranty  has  aptly  been  termed  a  contract  to  indemnify  another  upon  a 
contingency,  and  is  in  the  nature  of  a  claim  for  unliquidated  damages.*' 
They  are  either  absolute  or  contingent,*  and  the  distinction  between 
them  in  this  respect  is  of  vital  importance  in  determining  the  time  when 
the  statute  begins  to  run  in  favor  of  the  guarantor.     Thus,  an  absolute 

^  In  Colvin  v.  Buckle,  8  M.  &  W.  680,  the  owner's  demand  for  freight,  and,  in 

it  appeared  that  in  1816  G.  shipped  goods  consequence  of  conflicting  claims  from  G.'s 

on  board  a  vessel  chartered  by  him  for  assignees  and  from  6.  k  Co.,  filed  an  in- 

Calcntta,  and  B.  &  Co.  made  advances  to  terpleader  bill,  and  paid  the  balance  of  the^ 

enable  him  to  do  so,  under  an  arrangement  proceeds  into  court.     Proceedings  at  law 

that  the  goods  should  be  transmitted  to  and  equity  were  continued  between  all  the- 

the  agents  at  Calcutta  of  B.  &  Co.,  who  above  parties,  under  legal  advice,  up  tcK 

were  to  dispose  of  the  outward  cargo  there  the  year  1837,  wlien  the  result  was  that 

and  send  the  proceeds  in  goods  or  bills  to  B.  &  Co.  were  obliged  to  pay  C.'s  costs. 

B.  k  Co.,  in  London,  who  were  to  reim-  In  1838  B.  &  Co.  demanded  of  the  defend- 

burse  themselves  their  charges  and  hold  ants  the  £850  due  by  the  guarantee,  with 

the  balance  at  the  disposal  of  G.     In  No-  interest,  and  their  share  of  the  expenses, 

vember,  1817,  G.  being  in  difficulties  and  incurred  in  the  law  proceedings,  and  on 

indebted  to  the  defendants  in  £850,  the  their  refusal   to  pay  brought  an  action 

defendants  and  G.  applied  to  B.  &  Co.  to  against   them   on    the   guaranty.     Held, 

pay  off  this  debt,  by  a  further  advance  to  first,  that  the  statute  of  limitations  began 

G.  on  his  consignment,  and  the  defendants  to  run  against  the  plaintiffs,  not  from  the 

gave  B.  k  Co.  the  following  guaranty:  termination  of  the  legal  proceedings  in 

"Messrs.  B.  &  Co.,  You  having  expressed  1837,  but  from  the  return  and  sale  of  the 

some  dotibts  of  the  propriety  of  paying  cargo  in  1818,  when  all  the  facts  were  as- 

G.'s  draft  on  you  for  £850  in  our  favor,  certained  upon  which  the  defendants' legal 

we  hereby  engage,  if  you  will  pay  us  the  liability  depended,  and  therefore  that  it 

same,   that  we  will  reimburse    you   the  was  a  bar  to  the  action;  secondly,  that  the 

amount  on  demand,  with  interest,  in  the  defendants  could  not  be  made  liable  under 

event  of  your  finding  it  necessary  to  call  the  guaranty  for  the  expenses  incurred 

upon  us  to  do  so,  either  from  the  state  of  by  the  plaintiffs  in  the  law  proceedings. 
G.'s  8|)ending  account  with  you,  or  from         *  In  Eddbwes  v,  Neel,  4  Dall.  (Penn.) 

any  other  cireumstances.'    B.  k  Co.  there-  13S,  a  delay  of  nineteen  years  fully  ac- 

u^ion  accepted  and  paid  a  bill  for  £850,  counted  for  was  held  not  of  itself  sufficient 

drawn  by  G.  on  them  in  favor  of  the  de-  to  dischai*ge  the  ^larantor. 
fendants.    The  vessel  returned  to  England         '  Sampson  v.  Burton,  2  B.  &  B.  89. 
with  a  cargo  in  April,  1818,  when  C,  the         *  Rudy  ».  Wolf,  16  S.  &  R.  (Penn.) 

owner  (G.  having  become  bankrupt),  gave  79;  Woods  v.  Shennan,  71  Penn.  St  100; 

notice  to  the  East   India  Company,   in  Moakly  v.  Biggs,  19  Johns.  (N.  Y.)  69; 

whose  docks  she  lay,  not  to  deliver  any  Sylvester  o.  Downer,  18  Yt  82;  Allison 

part  of  the  cargo  without  his  authority;  v.  Waldham,  24  III.  182. 
they  thereupon  sold  the  cargo,  and  paid 
VOL.  I.  — 26 
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gaarantj  is  one  by  the  terms  of  which  the  guarantor  undertakes  that 
another  person  shall  perform  by  the  time  fixed  in  the  contract,  and 
upon  which  he  becomes  liable  to  pa}'  the  debt  or  damages  at  maturity 
upon  the  other's  failure ;  as,  ^^  I  guarantee  the  payment  of  this  note  at 
maturity."  ^  Such  a  guaranty  is  absolute,  and  a  right  of  action  accrues 
against  the  guarantor  immediately  upon  the  maturity  of  the  note,  with- 
out taking  any  steps  against  the  maker  of  the  note.*  So  where  on  the 
sale  of  goods  it  was  agreed  that  they  should  be  paid  foi  on  delivery, 
and  the  defendant  signed  a  guaranty  as  follows :  '^  On  the  part  of  A. 
and  B.  I  hold  m^'self  responsible  with  them  on  the  above  contract,"  it 
was  held  that  his  undertaking  bound  him  to  a  direct  performance  of  the 
contract,  and  was  in  effect  that  he  or  his  principals  would  pay  for  the 
goods  on  delivery.*  Where  the  guaranty  is  absolute,  the  guarantor  is 
not  entitled  to  demand  or  notice ;  but  his  liability  to  suit  arises  and  is 
fixed  at  the  same  moment  that  an  action  accrues  against  the  principal 
debtor,  or,  if  a  later  period  is  in  terms  fixed  upon,  upon  the  arrival  of 
the  time  named  therein,^  and  the  guarantor  may  be  sued  thereon  with- 
out any  previous  suit  against  the  principal  debtor.*    Contingent  guar- 

^  Eoch  17.  Melhorn,  25  Penn.  St.  89;  v.  Thayer,   12  Met  (Mass.)   ISO.     And 

Cochran T.  Dawson,  1  Miles  (Penn.),  276.  such  also  is  the  rule  where  money  is  paid 

^  Roberts  v.  Riddle,  79  Penn.  St.  468;  for  another  at  his  request.     Perkins  v. 

Reigart  v.  White,  52  id.  488  ;  Anderson  Littlefield,  5  Allen  (Mass.),  870. 

V.  Washabaugh,  48  id.  115.     In  Williams  '**  King   v,   Studebaker,    15   Ind.    45 ; 

V.  Granger,  4  Day  (Conn.),  444,  the  de-  Cross  v.  Ballard,  46  Yt.  415;  Campbell 

fendant  made  a  special  contract  on  the  v.   Baker,   46  Penn.    St.   248  ;    Krumph 

back  of  a  promissory  note  payable  to  the  v,  Hatz,  52  id.  525.     A  writing  in  the 

plaintiff,  in  which  he  guaranteed,  for  value  words,  "  I  will  guarantee  the  payment  to 

received,  that  the  maker  then  was,  and  you  of  $625,  in  treasury  warrants  to  be 

would  continue  to  be  until  the  note  should  paid  on  or  before  the  20th  August  on  and 

become  due,  of  sufficient  responsibility  to  for  account  of  J.  W.,"  was  held  an  orig> 

pay  it;  and  then  added,  **  and  I  further  inal  and  absolute  promise.     Matthews  v. 

engage  with  the  promissee  that    if   the  Chrisman,  20  Miss.  595. 

moneys  mentioned  in  said  note  are  not  *  Smith  v.  Ide,  8  Vt  801 ;  Dickerson 

paid  by  the  5th  of  September,  1807,  I  will  v.  Derrickson,  80  111.  574;    Bowman  v. 

on  that  day  advance  the  same  to  him,  tak-  Curd,  2  Bosh  (Ey.),  565  ;  Young  v.  Brown, 

ing  and  holding  the  note  as  my  own  at  my  *8  Sneed  (Tenn.),  89;  Lane  v.  Levillian,  4 

own  risk."    The  maker  did  not  pay  the  Ark.  76;  Ege  v,  Barnitz,  8  Penn.  St.  304; 

note  either  at  maturity  or  on  the  day  Breed  v.  Hillhonso,  7  Conn.  528;  Douglass 

stated  in  the  guaranty.     The  court  held  t?.  Rowland,  24  Wend.  (N.  Y.)  85  ;  Noyes 

that  the  guaranty  became  absolute  on  the  v,  Nichols,  28  Yt.  160 ;  Sibly  v.  Stuhl,  15 

failure  of  the  maker  of  the  note  to  pay  on  N.  J.  L.  882;  Bank  v.  Hammond,  1  Rich. 

the  day  specified,  and  that  a  right  of  ac-  (S.  C.)  281 ;  Beebe  v.  Dudley,  26  N.  H. 

tTon  then  accrued  against  the  defendant  249 ;  McDongal  v,  Calef,  84  K.  H.  534; 

upon    the    guaranty  without  a  previous  Simons  v.  Steele,  86  id.  78  ;  Cox  v.  Brown, 

suit  against  the  maker  or  any  proof  of  the  6  Jones  (N.  C.)  L.  100. 

maker's  insolvency.  *  Bank  of  New  York  t?.  Livingston,  2 

Where  a  person  contracts  to  indemnify  Johns.  (N.  Y.)  Cas.  409;  Morris  v.  Wads- 

a  person  and  save  him  harmless  from  cer-  worth,  17  Wend.  (N.  Y.)  108  ;  Huntress 

tain  claims,  the  statute  does  not  begin  to  v.  Patton,  20  Me.  28  ;  Kach  v.  Melhom, 

nm  until  the  person  to  whom  the  indem-  25  Penn.  St.  89;  Roberts  t;.  Riddle,  79  id. 

nity  is  given  has  paid  the  debt.     Hall  468;  Cochrane.  Dawson,  1  Miles  (Penn.X 


§  147.] 


MISCELLANEOUS  CAUSES  OP  ACTION. 


403 


aDties  are  those  in  which  the  guarantor  does  not  assume  an  absolute 
liabilit}^  but  binds  himself  to  perform  in  case  the  debtor  fails  to  do  so. 
Thus,  where  a  person  guarantees  that  a  note  *'  is  collectible,"  he  does 
not  bind  himself  absolutely  to  pay  the  note,  but  only  to  do  so  in  the 
event  that  the  maker  proves  insolvent.*  In  other  words,  a  contingent 
guaranty  is  one  w^hich  only  becomes  absolute  when  the  creditor,  by  due 
and  unsuccessful  diligence  to  obtain  satisfaction  from  the  principal, 
fails  to  do  so,  or  by  circumstances  that  excuse  diligence.^  A  guaranty 
^^  against  loss"  on  a  note,  bond,  or  mortgage,  is  a  contingent  one,  put- 
ting the  creditor  on  his  diligence;*  so  also  a  guaranty  that  a  note 
"  is  good,"*  or  to  pay  in  case  the  holder  ''  fails  to  recover  the  money 
on  said  note,"  ^  are  all  contingent  guaranties ;  and,  indeed,  so  are  all 
that  impose  upon  the  person  to  whom  they  are  given  the  dut}'  of  first 
exhausting  his  remedies  against  the  pnncipal."  The  distinction,  then, 
to  be  ob8er\'^ed  is,  that  in  the  case  of  a  contingent  guaranty  a  right  of 
action  does  not  accrue  against  the  guarantor  immediately  upon  the 
failure  of  the  principal  to  perform,  but  imposes  upon  the  creditor  the 
duty  of  exhausting  his  remedy  against  the  principal  before  he  resorts 
to  the  guarantor,  or  must  show  satisfactorily  that  the  affairs  of  the 
principal  were  in  such  a  condition  that  any  pursuit  of  him  would  have 
proved  fruitless.'  Consequentlj',  in  the  case  of  a  contingent  guaranty, 
as  the  statute  begins  to  run  when  the  right  of  action  against  the  guar- 
antor becomes  complete,  it  follows  that  it  only  attaches  in  his  favor 
when  the  necessary  steps  to  fix  his  liability  have  been  taken  and  are 
fully  completed. 

Sec.  147.  Money  paid  for  Another: — Where  mone}'  is  paid  for 
another  under  such  circumstances  that  the  law  will  imply  a  promise  to 
repaj'  it,  and  no  time  is  fixed  for  its  repayment,  the  right  of  action 
accrues  at  once ;  but  if  the  paj^ment  is  made  in  liquidation  of  a  note  or 
contract  not  matured,  the  right  of  action  does  not  accrue  until  the  debt 
has  matured,  and  if  anything  remain  to  be  done  to  effectuate  the  pay- 
ment, a  right  of  action  does  not  accrue  until  that  is  done.  Thus,  where 
an  administratrix  brought  an  action  to  recover  money  paid  in  liquidation, 
one  of  two  notes  secured  by  mortgage,  it  was  held  that  the  statute  began 


276 ;  Smeidpl  r.  Llewyllyn,  3  Phila. 
fPfun.)  70  ;  Douglass  v.  Reynolds,  7  Pet. 
(U.  S.)  113;  Brown  v.  Curtis,  2  N.  Y.  225. 

1  McDoal  V,  Yomans,  8  Wall.  (Penn.) 
361. 

2  Gilbert  v.  Henck,  30  Penn.  St.  205; 
WiK)d9  V.  Sherman,  71  id.  100;  Hoffman 
V,  Brechtel,  52  id.  190. 

»  Griffith  i;.  Robertson,  15  Hun  (N.  Y.), 
344;  McMurrey  v.  Noyes,  72  N.  Y.  523. 
*  Cookv.  Nathan,  16  Barb.  (N.Y.)842. 
»  Jones  V.  Ashford,  79  N.  C.  172. 
«  Compstont;.  McNair,  1  Wend.  (N.  Y.) 


45 ;  Pollock  v.  Hoag,  4  E.  D.  Sm.  (N.  Y. 
C.  P.)  473  ;  Vanderkemp  v.  Shelton,  11 
Paige  (N.  Y.)  Ch.  28 ;  Newell  v.  Fowler, 
28  Barb.  (N.  Y.)  628. 

T  Dyerv.  Gibson,  16  Wis.  557;  Parker 
V,  Culvertsen,  Wall.  Jr.  (U.  S.)  149;  Ben- 
ton V,  Fletcher,  31  Vt.  418  ;  Wheeler  v. 
Lewis,  11  id.  265;  Dana  v.  Conant,  30  id. 
246 ;  Sandford  v.  Allen,  1  Cush.  (Mass.) 
478;  McClurg  v.  Fryer,  15  Penn.  St.  293; 
Cody  V.  Sheldon,  38  Barb.  (N.  Y.)  103; 
SUrk  V,  Fuller,  42  Penn.  St.  320;  Thomas 
«.  Woods,  4  Cow.  (N.  Y.)  173. 
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to  run  from  the  date  of  the  discharge  of  the  mortgage,  and  not  from  the 
time  when  the  pa^^ment  was  made.^ 

Sec.  148.  Action  under  Enabling  Acta.  — Where  a  statute  gives  a 
party  the  right  to  sue  on  an  existing  claim  where  such  right  did  not  exist 
before,  and  is  silent  as  to  the  time  when  the  statute  shall  begin  to  nm 
thereon,  it  attaches  and  begins  to  run  from  the  day  the  act  first  took 
effect,  unless  suit  might  have  been  brought  in  the  name  of  another,  —  as 
the  assignee  of  a  case,  —  in  which  case  it  begins  to  run  f^om  the  time  the 
claim  first  accrued.' 

Sec.  149.  Aotions  against  Stookholdeni  of  Corporations.  —  Where, 
by  statute,  the  stockholders  of  a  corporation  are  made  liable  for  the 
debts  of  the  corporation,  their  liability  commences  when  the  liability  of 
the  corporation  commences,  and  ends  at  the  same  time  that  liability  on 
the  part  of  the  corporation  ends.  But,  if  the  statute  provides  that  no 
action  shall  be  commenced  against  them  until  after  judgment  and  exe> 
cution  unsatisfied  against  the  corporation,  their  liability  does  not  begin, 
nor  the  statute  begin  to  run  in  their  favor,  until  the  return  of  the  exe- 
cution aforesaid.  But  if,  notwithstanding  such  provision,  the  statute 
also  provides  that  they  may  be  jointly  sued  with  the  corporation,  the 
statute  begins  to  run  in  their  favor  at  the  same  time  that  it  begins  to 
run  in  favor  of  the  corporation.'    The  statute  begins  to  run  upon  sub- 

1  Lun  V.  McLoon,  58  Me.  321.  Enox,  lllU.  S.  784;  Parker  v.Macomber, 

s  Crop's  Case,  4  Ct.  of  CL  (U.  S.)  271.  18  Pick.  (Masa.)  505.     It  cannot  renew  or 

*  Conklin  v.  Furman,  8  Abb.  (N.  Y.)  extend  any  stock  liability  by  any  contract 

Pr.  N.  8.  161.  made  with  the  creditor.     Where  a  bill  in 

Baker  V.  Atlas  Bank,  9  Met.   (Mass.)  equity  is  brought  by  a  creditor  against  a 

182.  corporation  in  behalf  of  all  the  creditors, 

No  privity  exists  between  the  stock-  no  creditor  is  entitled  to  recover  who  does 

holders  and  a  creditor  of  the  corporation,  not  come  forward  to  present  his  claim. 

The  stockholder  can  only  be  reached  by  Richmond  v.  Irons,  121  U.  S.  27. 

the  creditor  through  the  corporation;  and  In  Rector,  &c.  v.  Vanderbilt,  98  N.  Y. 

if  the  debt  due  from  the  stockholder  is  170,  the  plaintiff  leased  to  a  corporation, 

barred  as  against  the  corporation,  the  cred-,  organized  under  the  general  manufactur- 

itor  cannot  enforce  its  payment  in  equity,  ing  act,  certain  premises  for  a    term  of 

Bassett  v.  Hotel  Co.,  47  Vt.  318;    Terry  years  commencing    Nov.    1,    1871     The 

V.  Anderson,  95  U.  S.  635;  Manufacturing  lessee,  among  other  things,  agreed  to  pay 

Co.  V.  Bank.   6   Rich.    Eq.  (S.  C.)  234;  all  taxes  and   water-rates  imposed  each 

Chen-y  v.  Lamarr,  58  Ga.  541.     And  the  year,  and  in  case  the  same  were  not  paid 

running  of  the  statute   between  the  cor-  before  the  first  day  of  February  next,  after 

poration  and  the  stockholder  is  not  sus-  they  were  imposed,  it  agreed  to  pay  to  the 

pended  by  the  recovery  of  a  judgment  plaintiff  on  that  day,  as  additional  rent, 

against  the  corporation,  or  by  any  note  or  the  amount  necessary  to  pay  and  discharge 

written  obligation  of  the  corporation  given  them.     Tlie  lessee  did  not  pay  the  taxes 

by  the  officers  after  it  has  gone  into  liijui-  and  water-rates  imposed  for  the  years  1875 

dation.     Stilphen  v.  Ware,   45  Cal.   110.  and  1874.     The  lessee  failed  to  make  an- 

After  a  corporation  has  gone  into  voluntary  nuaJ  reports  as  required  by  said  act  for  the 

liquidation,  it  is  to  all  intents  and  pur-  years  1878,  1874,  and  1876.     Because  of 

poses  in  the  same  condition  as  a  dissolved  such  failure  this  action  was  brought  in 

partnership,  and  cannot  create  any  new  January,    1878,  against  the  defendant,  a 

debt  against   a  corporation.     White   v.  trostee  of  said  corporation,  to  recover  the 
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scriptions  to  stock  of  a  corporation  from  the  time  when  each  call  is 
made  for  an  instalment  of  the  amount  subscribed  for.^ 

amount  of  taxes  and  water-rates.     It  was  stockholders  were  original  plaintiffs.    The 

held  that  at  the  time  the  reports  should  original  plaintiff  could,  at  any  time  before 

have  been  filed  both  for  the  years  1874  other  stockholders  were  made  parties,  and 

and  1875,  a  debt  existed  for  the  taxes  and  before  judgment,  have  settled  his  Individ- 

Water-rates  of  the  preceding  years,  but  as  ual  claim,  and  executed  a  release  thereof 

the  lessee  had  the  alternative  either  to  pay  and  discontinued  the   action,  but  upon 

to  the  proper  anthorities  or  to  pay  on  the  prosecution  to  judgment  it  was  for  the 

first  of  February  thereafter  to  the  plaintiff,  benefit  of  all  the  stockholders  and  he  ceases 

no  cause  of  action  accrued  to  it  until  that  to  have  control  over  it.     If  stockholders 

time ;  that,  therefore,  as  to  the  taxes,  kc,  do  not  come  in,  the  suit  having  been  com- 

for  1873,  the  three  years*  statute  of  limi-  menced  for  their  benefit,  their  riglits  are 

tations  began  to  run  Feb.  1,  1874,  and  not  barred  by  any  lapse  of  time  after  the 

the  cause  of  action  was  barred,   but  that  commencement. 

for  the  taxes,  &c.,  of  1874,  the  action  was  Cunningham  v.  Pell,  6  Paige  (N.  Y.), 

not  barred  and  plaintiff  was    entitled  to  656,  was  distinguished, 

recover.  The  stockholders  of  a  corporation   are 

In  Brinckerhoff  v.  Bostwick,  99  N.  Y.  not  personally  liable  for  the  debts  of  a 
185,  reversing  89  Hun,  852,  it  was  held  corporation  against  which  the  statute  had 
that  the  provision  of  the  code,  limiting  to  run  before  its  charter  expired.  Van  Block 
three  years  the  time  for  bringing  an  action  v.  Whitlock,  8  Paige  (N.  Y.)  Ch.  409. 
against  a  director  or  stockholder  of  a  In  HoUingshead  v.  Woodward,  107  N.Y. 
moneyed  corporation  "to  recover  a  pen-  69,  under  the  provision  of  the  general 
alty  or  forfeiture  imposed,  or  to  enforce  a  manufacturing  act,  declaring,  "  that  no 
liability  created  by  law,"  does  not  apply  suit  shall  be  brought  against  any  stock- 
to  an  equitable  action  against  the  director  holder"  of  a  company  organized  under 
of  such  a  cx>rpoTation  to  require  an  account-  said  act,  "who  shall  cease  to  be  a  stock- 
ing and  to  recover  damages  for  their  neg-  holder,  .  .  .  unless  the  same  shall  be  com- 
lect  and  inattention  to  the  duties  of  their  menced  within  two  years  from  the  time  he 
trusts  whereby  they  suffered  corporate  shall  have  ceased  to  be  a  stockholder,'* 
funds  to  be  lost  and  wasted.  Such  an  whenever  a  stockholder  shall  be  divested 
action  is  simply  the  enforcement  of  a  com-  of  his  interest  in  or  control  over  the  affairs 
mon  law  liability,  while  the  words  of  the  of  the  corporation,  by  actual  dissolution 
provision,  **a  liability  created  by  law,"  thereof  by  formal  judgment,  or  by  a  sur- 
have  reference  only  to  a  liability  created  render  of  its  corporate  rights,  privileges, 
by  statute.  The  limitation  applicable  to  and  franchises,  the  time  begins  to  run, 
such  an  action  is  ten  years.  ftnd  at  the  end  of  two  years  therefrom  the 

Where  a  national  bank  had  become  in-  stockholder  is  no  longer  liable  for  any  debt 

solvent,  and  one  of  its  directors  had  been  of  the  coi-poration. 

appointed  receiver,  an  action  was  brought  In  an  action  seeking  to  charge  defend- 
against  him  and  the  other  directors  for  ant  as  a  stockholder  of  such  a  corporation 
neglect  of  their  duties,  by  one  of  the  stock-  with  a  judgment  against  it,  on  the  ground 
holders  on  behalf  of  himself  and  the  other  that  the  whole  capital  stock  was  not  paid 
stockholders;  Held,  that  as  to  other  stock-  in,  or  a  certificate  of  payment  filed  as  re- 
holders  who  became  parties  to  the  action  quired  by  the  act,  the  answer  set  up  among 
upon  their  petition,  the  statute  of  limita-  other  things,  in  substance,  that  more  than 
tions  began  to  run  from  the  time  of  the  four  years  before  the  commencement  of  the 
commencement  of  the  action,  not  from  the  action  a  judgment  was  rendered  in  an  ac- 
time  of  filing  their  petitions ;  that  for  tion  against  the  ^K>rporation  sequestrating 
the  purposes  of  the  statute  of  limitations  its  property,  appointing  a  permanent  re- 
the  action  must  be  treated  as  if  all  the  ceiver  thereof,  and  restraining  its  officers 


1  Western  R.  R.  Co.  v.  Avery,  64  N.  C.  491. 
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Sec.  150.  Stock  SubsoripUoiiB.  —  Where  no  time  is  fixed  for  paj- 
meut  by  the  terms  of  a  subscriptiou  for  the  stock  of  a  corporation,  but 
the  same  is  left  subject  to  call,  tlie  statute  begins  to  run  from  the  date 
of  each  call  for  an  instalment  thereof  by  the  proper  authoritj*.^  In  a 
Pennsj'lvania  case,^  by  the  terms  of  the  subscription  the  money  there- 
for was  payable  '^  in  such  manner,  at  such  times,  and  in  such  proportions 
as  shall  be  determined  b}*  the  president  and  managers,  and  it  was  held 
that  the  statute  did  not  begin  to  run  thereon  until  after  such  determina- 
tion and  a  demand  made  in  pursuance  thereof.  But  if  the  statute  fixes 
tlie  time  within  which  payment  shall  be  made,  or  if  the  time  of  payment 
is  fixed  in  the  subscription  contract,  the  statute  begins  to  run  from  the 
time  therein  designated  for  pa3'ment,  as  at  that  time,  and  not  before, 
an  action  will  lie  for  its  recovery.  If  no  time  is  designated  either  by 
statute  or  in  the  subscription  itself,  it  would  probably  be  treated  as  due 
upon  demand,  and  the  statute  would  begin  to  run  from  the  date  of  sub- 
scription, upon  the  ground  that  where  no  time  for  paj'mcnt  is  designated, 
it  is  treated  as  a  debt  due  on  demand,  and  the  statute  attaches  from  its 
date.'  Where  such  notes  are  made  payable  upon  a  certain  number  of 
days'  notice,  a  right  of  action  does  not  accrue  until  the  expiration  of 
such  notice  duly  given.*  If,  by  the  charter  or  law  under  which  the  cor- 
poration is  founded,  the  subscriptions  do  not  become  due  until  called 
for  by  resolution  of  the  board  of  directors,  the  statute  does  not  begin  to 
run  until  such  call  has  been  regularly  made.^    If  the  subscription  fixes 

and  agents  from  all  interference  with  it ;         •  Grubbo  v.  yick8bargli/&c  R.  R.  Co., 

that  said  corporation  has  not  since  trans-  50  Ala.  398  ;  Phenix  Warehousing  Co.  o. 

acted  any  business ;  that  the  receiver  took  Badger,  67  N.  Y.  294. 
possession  of  the  property,  and  has  dis-         *  Cole  v.  Juliet  Opera  Hooae  Co.,  79  III. 

tiibuted  the  proceeds  among  creditors  pur-  96. 

suant  to  order  of  the  court,  the  same  not  ^  Bouton  v.  Dry  Dock  Stage  Co.,  4 
being  sufficient  to  pay  all  of  the  company  E.  D.  Sm.  (N.  Y.  C.  P.)  420  ;  Ross  v. 
debts,  and  that  defendant  by  reason  thereof  Lafayette,  &c.  R.  R.  Co.,  8  Ind.  297. 
ceased  to  be  a  stockholder  from  the  date  In  Williams  v.  Taylor,  120  N.  Y.  244, 
of  said  judgment.  On  demurrer,  held,  reversing  41  Hun,  545,  certain  paid-up 
that  the  answer  set  up  a  good  defence  ;  stock  of  a  corporation  in  the  hands  of  its 
that  by  the  conceded  facts  it  appeared  that  stockholders,  was  placed  by  them  in  the 
when  the  organization  was  divested  of  its  hands  of  a  trustee  for  sale.  M.,  the  de- 
rights,  privileges,  franchises,  and  property,  fendant's  intestate,  subscribed  for  a  portion 
by  virtue  of  the  appointment  of  a  receirer,  of  this  stock,  agreeing  to  pay  therefor  in 
it  for  all  practical  purposes  ceased  to  exist,  accordance  with  the  terms  of  the  proposi- 
and  the  defendant  ceased  to  be  a  stock-  tion  under  which  subscriptions  were  in- 
holder  within  the  meaning  of  the  act,  and  vited.  By  those  terms  one-third  of  the 
after  the  expiration  of  two  years  he  was  price  was  to  be  paid  down  as  soon  as  the 
dis(!harged  from  all  liability.  stock  was  subscribed  for,  and  the  balance 

Kincaid  v.   Dwindle,  59   N.  Y.  648,  in  instalments  when  called  for  by  the  board 

distinguished  and  limited.  of  trustees  for  the  purposes  of  the  busi- 

1  Western  R.  R.  Co.  r.  Arery,  64  N.  C.  ness.    In  an  action  upon  the  subscription, 

491  ;  Pittsburgh  &  Connellsville  R.  R.  Co.  more  than  six  years  after  the  payment 

V.  Plummer,  37  Penn.  St.  413.  down  was  made,  but  within  six  years  after 

a  Sinkler  w.  Turnpike  Co.,  3  P.  &  W.  the  first  call,  held,  that  it  was  not  cont^m- 

(Penn. )  149.  plated  by  the  contract  that  the  whole  sub- 
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the  time  of  payment,  no  demand  is  necessary,  and  the  subscription  be- 
comes payable  upon  the  arrival  of  the  time  named  therein ;  ^  and  such 
also  is  the  rule  when  the  time  of  payment  has  been  fixed  by  a  by-law  of 
the  company.^  Thus,  where  by  the  terms  of  the  subscription  shares  of 
stock  were  to  be  paid  for  by  instalments  of  ten  per  cent  every  sixty 
days  after  the  work  was  put  in  contract,  it  was  held  the  subscriber 
was  not  entitled  to  notice  of  the  time  of  the  contract,  and  that  bringing 
a  suit  upon  the  subscription  was  a  sufficient  demand.*  In  other  words, 
in  such  cases  the  subscriber  is  bound  to  inquire  for  himself  and  ascer- 
tain whether  his  subscription  becomes  due  at  the  times  specified  or  not. 
Generally,  unless  notice  of  an  assessment  or  call  is  required  by  the  char- 
ter or  subscription,  it  is  not  an  indispensable  requisite  to  a  right  to  bring 
an  action  ;  and,  where  it  is  not,  the  right  of  action  doubtless  dates  from 
the  date  of  the  call.^ 
In  a  case  in  the  United  States  Supreme  Court,'  it  was  held  that  a 

scrlptioD  price  should  be  paid  at  once  ;  District  of  North  Carolina,  to  recover  the 

that,  assuming  that  the  call  contemplated  amount  of  the  assessment  or  call  of  30  per 

would  be  satisfied  by  a  simple  demand,  the  cent,  made    by  the  decree  of  Chancery 

right  to  make  actual  demand  was  only  Court  of  the  city  of  Richmond,  on  Dec. 

complete  when  the  exigencies  of  the  busi-  14,  1880.    The  statute  of  limitations  of 

ness  required  it,  and  the  trustee  had  no  North  Carolina,  of  three  years,  was  pleaded 

right  to  call  for  all  at  once,  unless  it  was  as  a  defence.       The  suit    having    been 

80  required;  that  in  the  absence  of  proof  to  brought    within    three    years  from   Dec 

the  contrary,  it  was  to  be  presumed  that  14,  1880,  it  was  contended  in  this  court, 

the  calls  were  made  in  accordance  with  the  for  the  defendant,  that  the  cause  of  action 

contract  as  thus  construed,  and  so  no  part  did  not  accrue  within  three  years  before  the 

of  the  balance  was  due  until  a  call  was  suit  was  brought ;  that  the  case  was  essen- 

made;  that,  therefore,  the  statute  of  limi-  tially  unlike  that  of  a  call  made  by  the 

Rations  was  not  a  bar,  and  a  dismissal  of  authorities    of  a  corporation  which  was 

the  complaint  was  error.  still  doing    business  ;    that,   during  the 

L.  0.  A.  &  N.  Y.  R.  R.  Co.  v.  Mason,  whole  of  the  three  years,  the  provision  in 
16  N.  Y.  451 ;  Rowland  v.  Edmonds,  24  id.  the  subscription,  as  afifected  by  the  statute 
807;  Tuckerman  v.  Brown,  88  id.  297,  of  Virginia,  which  submitted  the  sub- 
distinguished,  scriber  to  the  discretion  of  the  president 

1  New  Albany,  &c.  R.  B.  Co.  v.  Pick-  and  directors,   as  to  the  time  at  which 

ens,  6  Ind.  247.  calls  might  be  made,  had  become  null ; 

^  Schenectady,  &c  Plank  Road  Co.  v.  and  that,  inasmuch  as,  after  the  corpora- 
Thatcher,  11  N.  Y.  102  ;  Winter  r.  Mua-  tion  stopped  business,  the  time  of  making 
cogee  R.  R.  Co.,  11  Ga.  438.  a  call  was  no  longer  a  matter  of  discretion, 

»  Breedlove  r.  Martinsville,  Ac.  R.  R.  but  was  subject  to  the  direction  of  the  law, 

Co.,  12  Ind.  114.  the  lapse  of  time  before  bringing  the  suit 

*  Eppes  ».  Mississippi,  &c.  R.  R.  Co.,  in  the  Chancery  Court  of  the  city  of  Rich- 
35  Ala.  33.  mond  was  to  be  counted  in   reckoning, 

*  Glenn  v.  Leggett,,135  U.  S.  533  ;  in  under  the  statute  of  limitations,  whether 
this  case  Blatchford,  J. ,  in  delivering  the  the  suit  subsequently  brought  against  the 
opinion  of  the  court,  said :  '*  The  facts  defendant,  under  the  call  made  by  that 
set  forth  in  the  amended  petition  in  the  court,  had  been  brought  in  good  time, 
present  case  appeared  in  the  case  of  It  was  also  contended  in  that  suit  by 
Hawkins  v.  Glenn,  131  U.  S.  819.  That  the  defendant,  that  the  decree  of  the 
was  a  suit  at  law,  brought  in  the  Circuit  Chancery  Court  of  the  city  of  Richmond 
Court  of  the  United  States  for  the  Eastern  was  void  as  against  him,  because  he  was 
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stockholder  is  bound  by  a  decree  against  the  corporation,  such  as  mak- 
ing an  assessment  in  the  enforcement  of  a  corporate  dutj',  although  as 

not  a  party  to  the  suit.  On  the  latter  not  preclade  relief,  by  creating  a  bar 
point  this  court  said :  "  We  understand  through  statutes  of  limitation  or  the 
the  rule  to  be  otherwise,  and  that  the  application  of  the  doctrine  of  laches, 
stockholder  is  bound  by  a  decree  of  a  court  And  so  it  has  been  held  in  numerous  cases 
of  equity  against  the  corporation  in  en-  referred  to  on  the  ailment.  The  court 
forcement  of  a  corporate  duty,  although  may  have  erred  in  its  conclusions,  but  its 
not  a  party  as  an  individual,  but  only  decree  cannot  be  attacked,  collaterally ; 
through  representation  by  the  company,  ftnd,  indeed,  upon  a  direct  attack,  it  has 
A  stockholder  is  so  far  an  integral  part  of  already  been  sustained  by  the  Virginia 
the  corporation  that,  in  the  view  of  the  Court  of  Appeals.  Hambleton  v.  Glenn, 
law,  he  is  privy  to  the  proceedings  touch-  supra,  .  .  .  Although  the  occurrence  of 
iug  the  body  of  which  he  is  a  member," —  the  necessity  of  resorting  to  unpaid  stock 
citing  Sanger  v.  Upton,  91  U.  S.  56  ;  may  be  said  to  fix  the  liability  of  the  sub- 
Morgan  Ounty  V.  Allen,  lOS  U.  S.  498 ;  scriber  to  respond,  he  cannot  be  allowed 
Glenn  v.  Williams,  60  Md.  98  ;  Hamble-  to  insist  that  the  amount  required  to  dis- 
ton  V.  Glenn,  13  Va.  L.  J.  242.  charge   him    became    instantly  payable, 

This  court  said  that  it  concurred  in  the  though  unascertained,  and  though  there 
decision  of  the  Court  of  Appeals  of  Vir-  was  no  request,  or  its  equivalent  for  pay- 
ginia,  in  Hambleton  v.  Glenn,  made  as  to  ment.  And  here  there  was  a  deed  of  trust 
the  statute  of  Virginia,  that  "as  the  cor-  made  by  the  debtor  corporation  for  the 
poration,  notwithstanding  it  may  have  benefit  of  its  creditors ;  and  it  has  been 
ceased  the  prosecution  of  the  objects  for  often  niled  in  Virginia  that  the  lien  of 
which  it  was  organized,  could  still  pro-  such  a  trust  deed  is  not  barred  by  any 
ceed  in  the  collection  of  debts,  the  enforce-  period  short  of  that  sufficient  to  raise  a 
meut  of  liabilities,  and  the  application  of  presumption  of  payment  Smith  v.  Wash- 
its  assets  to  the  payment  of  its  creditors,  ington  City,  V.  M.  &  G.  S.  R.  Co.,  83 
all  corporate  powers  essential  to  these  ends  Gratt  617  ;  Bowie  v.  Poor  School  Society, 
remained  unimpaired ;  "  and  that  it  was  75  Va.  800  ;  Hambleton  9.  Glenn,  13  Va. 
the  decision  '*of  the  highest  tribunal  of  L.  J.  242.  This  deed  was  not  only  up- 
the  State  where  the  corporation  dwelt,  in  held  and  enforced  by  the  decree  of 
reference  to  whose  laws  the  stockholders  Dec.  14,  1880,  but  also  the  power  of 
contracted,  and  in  whose  courts  the  cred-  the  substituted  trustee  to  collect  the 
itors  were  obliged  to  seek  the  remedy  assessment  by  suit  in  his  own  name  waa 
accorded,"  —  citing  Canada  Southern  R.  declared  by  the  Court  of  Appeals  in  Vip- 
Co.  v.  Gebhard,  109  U.  S.  527 ;  Barclay  v,  ginia,  in  Lewis  v,  Glenn,  84  Va.  947. 
Talman,  4  Edw.  Ch.  123.  6  N.  Y.  Ch.  L.  See  also  Baltimore  k  0,  R.  Co.  v.  Glenn, 
ed.  821 ;  Bank  of  Virginia  v.  Adams,  1  28  Md.  287.  By  the  deed,  the  subscrip- 
Paris  Eq.  Cas.  534 ;  Patterson  v.  Lynde,  tlons,  so  far  as  uncalled  for,  passed  to  the 
112  111.  196.  tmstees,  and  the  creditors  were  limited  to 

Tliis  court  further  said  :  **  We  think  the  relief  which  could  be  afforded  under  it, 
it  cannot  be  doubted  that  a  decree  against  while  the  stockholders  could  be  subjected 
a  corporation  in  respect  to  corporate  only  to  equality  of  assessment ;  and  as  the 
matters,  such  as  the  making  of  an  assess-  trustees  could  not  cgllect  except  upon  call, 
ment  in  the  dischai^  of  a  duty  resting  on  and  had  themselves  no  power  to  make  one, 
the  corporation,  necessarily  binds  its  mem-  rendering  resort  to  the  president  and 
bers,  in  the  absence  of  fraud,  and  this  is  in-  directors  necessary,  or,  failing  their  action, 
volved  in  the  contract  created  in  becoming  then  to  the  courts,  it  is  very  clear  that  the 
a  stockholder.  The  decree  of  the  Rich-  statute  of  limitations  could  not  com- 
mend Chancery  Court  determined  the  roence  to  run  until  after  the  call  was 
validity  of  the  asses.<tment ;  and  that  the  made." 

lapse  of  the  time  between   the  failure  of  This   court  then  cited  the    rule    laid 

the  company  and  the  date  of  the  decree  did  down  in   ScoviUe  v,  Thayer,  105  U.  S. 
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an  individaal  he  was  not  a  party  to  the  action,  the  corporation  being 
treated  as  his  agent.  And  this  is  so  although  the  corporation  has 
ceased  the  prosecution  of  the  objects  for  which  it  was  organized.  It 
being  held,  that  for  the  collection  of  the  debts,  the  enforcement  of  liabil- 
ities, and  the  payment  of  its  creditors,  its  corporate  powers  still  remain 
unimpaired.  Upon  the  insolvency  of  a  corporation,  the  obligation  of  the 
stockholder  to  pay  enough  of  the  amount  unpaid  on  his  stock  to  pay 
its  debts  does  not  become  complete  until  a  call  or  demand  for  payment, 
and  the  statute  does  not  begin  to  run  until  such  call  or  demand  is 
made ;  and  he  cannot  set  up  the  statute  as  a  bar  to  an  action  to  collect 
his  subscription  for  the  pa3'ment  of  creditors  because  the  company  did 
not  discharge  its  corporate  duty  in  respect  to  its  creditors  earlier. 

Sec.  151 .   Money  payable  by  Instalments.  —  We  have  already  seen  ^ 
that  where  money  is  payable  by  instalments,  the  statute  begins  to  run 

143,  as  applying  to  the  case  before  it,  and  for  payment ;  and  it  is  clear  the  statute  of 

said  :     "In  that  case  it  was  said  by  Mr.  limitations  does  not  begin  to  nin  in  his 

JirsTiCE  Woods,  speaking  for  the  court :  favor  until  such  order  or  demand.     Con- 

'  There  was  no  obligation  resting  on  the  stituting,  as  unpaid  subscriptions  do,   a 

stockholder    to    pay  at    all,  until  some  fund  for  the  payment  of  corporate  debts, 

authorized  demand  in  behalf  of  creditors  when  a  creditor  has  exhausted  his  legal 

was  made  for  payment.     The  defendant  remedies  against  the   corporation  which 

owed  the  creditors  nothing,  and  he  owed  fails  to  make  an  assessment,  he  may,  by 

the  company  nothing  rave  such  unpaid  bill  in  equity,  or  other  appropriate  means, 

portion  of  his  stock  as  might  be  necessary  subject  such  subscriptions  to  the  satis* 

to  satisfy  the  claims  of    the    creditors,  faction  of  his  judgment,  and  the  stock- 

Upon  the  bankruptcy  of  the  company,  holder  cannot  then  object  that  no  call  has 

his  obligation  was  to  pay  to  the  assignees,  been    made.     As    between    creditor  and 

upon  demand,  such  an  amount  upo|i  his  stockholder,  '  it  would  seem  to  be  singular 

unpaid  stock  as  would  be  sufficient,  with  if  the  stockholders  could  protect  them- 

the  other  assets  of  the  company,  to  pay  selves  from  paying  what  they  can  owe  by 

its  debts.     He  was  under  no  obligation  setting  up  the  default  of  their  own  agents.' 

to  pay    any  more,  and    he  was    under  Hatch  v.  Dana,  101  U.  S.  205,  214.    The 

no  obligation  to  pay  anything  until  the  condition  that  a  call  shall  be  made  is,  under 

amount  necessary  for  him  to  pay  was  at  such    circuoistances,     as    Mr.    Justice 

least    approximately  ascertained.      Until  Bradlet  remarks  in  Be  Olen  Iron  Works, 

then  his  obligation  to  pay  did  not  become  20  Fed.  Rep.  674,  681,    '  but  a  spider's 

complete. '    And  it  was  held  '  that  when  web,   which  the  first  breath  of  the  law 

stock  is  subscribed  to  be  paid  upon  call  blows  away.'    And  as  between  the  stock- 

of  the  company,  and  the  company  refuses  holder  and  the  corporation,  it  does  not 

or  neglects  to  make  the  call,  a  court  of  lie  in  the  mouth  of  the  stockholder  to  say, 

equity  may  itself  make  the  call,  if  the  in  response  to  the  attempt  to  collect  liis 

interests  of  the  creditors  require  it.     The  subscription,  for  the  payment  of  creditors, 

court  will  do  what  it  is  the  duty  of  the  that  the  claim  is  barred  because  the  com- 

company    to  do.  ...  Bat    under    such  pany  did  not  discharge  its  corporate  duty 

circumstances,  before  there  is  any  obliga-  in  respect  to  its  creditors  earlier.    Morgan 

tion  u|H)n  the  stockholder  to  pay  without  County  v.  Allen,  108  U.  S.  498.      These 

an  assessment  and  call  by  the  company,  considerations  dispose  of  the  alleged  error 

there  must  be  some  order  of  a  court  of  in  not  sustaining  the  defence  of  the  statu- 

competent   jurisdiction,  or,  at   the  very  tory  bar." 
least,  some  authorized  demand  upon  him         ^  Ante,  p.  860  et  seq. 
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upon  each  instalment  from  the  time  when  it  becomes  dae.^  But  we 
have  also  seen  that  this  rule  does  not  apply  to  interest  payable  annually ; 
but  that  in  such  a  case,  although  an  action  lies  for  the  interest  as  it  ma- 
tures, yet  the  statute  does  not  begin  to  run  thereon  until  some  part  of 
the  principal  becomes  due.'  In  a  Pennsylvania  case  *  it  was  held  that 
where  there  was  a  parol  guaranty  of  the  sufficiency  of  a  mortgage  given 
to  secure  a  bond  payable  by  instalments,  the  statute  does  not  begin  to 
ruu  until  six  years  after  the  last  instalment  becomes  due.^  So  where 
subscriptions  to  the  stock  of  a  turnpike  company  by  a  statute  were 
made  payable  at  such  times  and  in  such  proportions  ^^  as  shall  be  deter- 
mined by  the  president  and  managers,"  it  was  held  that  the  statute  did 
not  begin  to  run  on  any  part  thereof  until  after  such  determination,  and 
a  demand  made  in  pursuance  thereof.' 

Sec.  152.  Over-payments.  Money  paid  by  Mistake.  —  Where 
money  is  paid  by  one  to  another  b}'  mistake,  the  statute  begins  to  run 
from  the  time  of  the  payment,  and  not  from  the  time  the  mistake  was 
discovered.^  Thus,  where  under  a  mistake  as  to  their  liability  the 
plaintiffs  paid  upon  the  return  of  a  bill  of  exchange  dmwn  in  Kentucky 
and  payable  in  New  Orleans,  which  was  protested,  ten  per  cent  as  dam- 
ages, where  under  the  laws  of  Kentucky  no  damages  were  collectible, 
it  was  held  that  the  statute  began  to  run,  upon  the  right  to  recover  it 
back,  from  the  time  the  money  was  paid,  and  not  from  the  time  when 
the}'  ascertained  what  their  rights  were  in  the  premises.^  But  where 
the  parties  are  in  the  habit  of  striking  balances  at  stated  periods,  it  is 
held  that  the  statute  begins  to  run  from  the  striking  of  such  balance. 
In  an  action  by  a  bank  to  recover  of  a  depositor  an  amount  of  money 

^  Bushe  V.  Stowell,  71  Penn.  St.  208  ;  in  favor  of  the  purchaser  from  the  time  the 

Baltimore  Turnpike  Co.  v.  Barnes,  d  H.  &  first  instalment  became  due,  and  that  the 

J.  (Md.)  57  ;  Burn  ham  v.  Brown,  23  Me.  right  of  the  vendor  to  bring  an  action  to 

400.     In  Robertson  v.  Pickerell,  77  N.  C.  set  aside  the  sale  became  complete  upon 

803,  where  the  plaintiff  made  a  contract  the  first   default,   and    p^resumption  ran 

with  the  defendant  to  do  certain  work,  against  it  from  that  time,  and  not  from 

which  was  to  be  measured  and  paid  for  the  date  of  the  last  instalment, 
monthly,  it  was  held  that  the  statute  be-        *  Sinkler  v.  Turnpike  Co.,  3  P.  &  W. 

gan  to  run  at  the  end  of  each  month.  (Penn.)  149.     In  order  to  prevent  the 

^  Grafton  Bank  v.  Doe,  19  Vt.  463  ;  operation  of  the  statute,  because  of  a  con- 
Ferry  w.  Ferry,  2  Cush.  (Mass.)  92;  Hen-  tingency,  the  contingency  must  be  one 
derson  v,  Hamilton,  1  Hall  (N.  Y.  S.  C),  named  in  the  contract  itself;  and  the  fact 
814.  that  a  demand  depends  upon   the  con- 

'  Overton  v.  Tracy,  14  S.  &  R.  (Penn.)  tingency  of  the  rectification  of  a  mistake 

311.  in  the  contract  by  a  court  of  equity,  does 

^  See  also  to  the  same  effect  Jones  v.  not  prevent  the  operation  of  the  statute. 

Trimble,  3  Rawle  (Penn.),  881  ;  Roe  v,  Jones  v.  Lightfoot,  10  Ala.  17. 
Foster,  4  W.  &  S.  (Penn.)  351.     In  Gon-         «  Clark  v.  Dutcher,  9  Cow.   (N.  Y.) 

soulin  V,  Adams,  28  La.  An.  598,  where  674. 

the    purchase- money   for    lands    sold   at         ^  Bank  of  United  States  v.  Daniels,  12 

shLM-iffs  sale  was  payable  by  instalments.  Pet.  (U.  S.)  82 ;  Shelbume  v.  Robinson, 

it  was  held  that  the  statute  began  to  run  8  111.  697. 
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overpaid  to  him  through  mistake,  it  was  held  that  the  statute  began  to 
run  from  the  date  of  the  monthly  balance  struck  in  the  depositor's  bank- 
book, and  not  from  the  time  the  mouej'  was  paid.^  Xnd  where  an  ad- 
ministrator paid  a  debt  under  the  erroneous  belief  that  the  estate  was 
solvent,  it  was  held  that  the  statute  did  not  begin  to  run  against  his 
claim  to  recover  it  back  from  the  time  the  money  was  paid,  but  from 
the  time  the  insolvencj'  of  the  estate  is  ascertained  by  a  decree  of  in- 
solvenc}'  and  order  of  distribution.^  But  where  an  executor  voluntarily 
paid  over  money  to  a  legatee,  and  ten  j'ears  afterwards  claimed  that  he 
liad  paid  too  much  and  brought  an  action  to  recover  it  back,  it  was  held 
that  the  action  was  barred.'  And  also,  where  an  administrator  found 
a  mortgage-deed  among  the  testator's  papers,  and  assigned  it,  and  it 
turned  out  to  be  a  forgery,  it  was  held  that  the  statute  began  to  run 
from  the  date  of  the  assignment.^ 

Sec.  153.  Failure  of  ConBlderation.  —  Where  money  has  been  paid 
upon  a  consideration  that  ultimately  fails,  the  statute  does  not  begin  to 
run  until  such  event ;  as,  until  that  time,  no  right  of  action  accrues  to 
recover  back  the  money  paid.*  Thus,  if  money  is  paid  upon  a  contract 
for  the  sale  of  land,  which  the  vendor  refuses  to  or  is  unable  to  convey 
the  statute  docs  not  begin  to  run  against  the  vendor  for  the  monej'  paid 
until  the  vendor  has  refused  or  become  unable  to  convey  the  land,  at 
which  time  the  consideration  fails,  and  a  right  of  action  to  recover  it 
back  arises ;  ^  and  it  has  been  held  in  some  of  the  cases  that  the  same 

^  Union  Bank  v.  Enapp,  8  Pick.  (Mass.)  the  sale  of  lands.    Hilton  v.  Dancan,  1 

96.     In  Johnson  v.  Rutherford,  10  Penn.  Coldw.  (Tenn. )  313. 
St  455,  where  money  was  overpaid  on  a         *  Taylor  v.  Rowland,  26  Tex.  293;  Har- 

con tract  for  work,  it  was  held  that  the  ris  v.  Harris,  70  Penn.  St.  170;  Evans  v. 

statute  did  not   begin  to  run  until  the  Lee,  28  id.  88;  Bowles  v.  Woodson,  6  Gratt. 

payment  of  the  balance  on  final  settle-  (Va.)  78;  Stewart  v.  Keith,  12  Penn.  St. 

ment.  238.     In  Baxter  v.  Gay,   14  Conn.  119, 

3  Walker  v.  Bradley,  8  Pick.  (Mass.)  after  the  death  of  A.  in  August,  1833,  B., 

261.  C.,  and  D.,  his  heirs,  verbally  agreed  to 

'  Shelbume  v.  Robinson,  8   111.  597.  make  a  division  of  the  real  estate  into 

See  also  Gamble  r.  Hicks,  27  Miss.  781,  three  parts,  and  that  they  should  each 

Johnson    v,  Rutherford,    10    Penn.    St.  have  one  part    The  division  was  made 

455.  and  the  parts  allotted  accordingly;  but  the 

*  Bi-ee  V.  Holbrook,  Doug.  654.  part  allotted  to  B.  was  of  less  value  than 

^  Richards  v,  Allen,  17  Me.  296.  Where  that  allotted  to  0. ;  and  it  was  a  part  of  the 

a  debtor  conveys  lands  to  his  creditor  as  same  agreement  that  C.  should  pay  B.  fifty 

collateral  security  for  a  debt,   under  an  dollars.    Deeds  were  immediately  executed 

agreement  that  it  shall  be  reconveyed  on  by  all  the  parties,  in  pursuance  of  the 

payment  of  the  debt,  the  statute  does  not  agreement;  but  B.  was  then  feme  covert, 

begin  to  run  upon  the  creditor's  agreement  and  her  husband  did  not  give  in  her  deed 

to  reconvey  until  an  offer  of  settlement  has  to  C,  which  was  consequently  void.  Noth- 

been  made.   Hall  v.  Fenton,  105  Mass.  516.  ing  further  was  done  until  May,   1887, 

See  Eames  v.  Savage,  14  id.  425,  as  to  the  when  a  valid  deed  was  executed  by  B.  and 

time  when  the  statute  begins  to  run  for  the  her  husband  to  C.    In  an  action  brought 

consideration  paid  upon  a  parol  contract  for  by  B.,  in  1838,  to  recover  the  fifty  dollars. 
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rule  obtains  where  personal  property  to  which  the  vendor  had  no  title  is 
sold.^  But  in  K^tuck}-  it  has  been  held  that  an  implied  warrant}'  of 
title  is  broken  at  once  if  the  vendor  has  no  title,  and  that  the  statute 
begins  to  run  from  the  date  of  the  contract ;  '  and  such  seems  to  be  the 
doctrine  generally  held,'  especially  relative  to  breaches  of  warranties  as 
to  the  quality  of  property  sold.*  Where,  however,  lands  are  purchased 
and  conveyed  b}*  a  warranty-deed  that  is  invalid  because  of  the  gran- 
tor's failure  to  comply  with  certain  statutory  requirements,  the  grantee 
instantl}'  has  a  right  of  action  to  recover  it  back,  and  the  statute  begins 
to  run  from  that  time.  Thus,  where  a  person  purchased  land  of  a 
guardian,  and  the  guardian  having  failed  to  compl}'  with  certain  stata- 
tor}'  provisions  the  deed  was  a  nullity,  in  an  action  by  the  grantee  to 
recover  back  the  consideration-money  it  was  held  that  the  statute 
began  to  run  from  the  da}*  the  money  was  paid,  and  not  from  the  time 
that  the  defect  in  the  conveyance  was  ascertained ;  ^  and  the  same  doc- 
trine was  held  in  Alabama  in  a  case  where  a  person  went  into  posses- 
sion under  a  void  deed/    Where,  under  a  parol  or  even  a  written  con- 

the  defendant,  among  other  defences,  set  the  delivery  of  the  deed  and  payment  of 

up  the  statute  of  limitations.     The  court  the  money  it  was  discovered  that  the  title 

held  that  the  light  of  action  against  C.  did  of  the  proprietors  did  not  cover  the  land 

not  accrue  until  the  delivery  of  the  valid  in  question.     The  court  held  that  the  stat- 

deed  to  C,  and  that  the  action  being  ute  began  to  run  against  the  plaintiff's 

brought  within  three  years  from  that  time  claim  to  recover  back  the  purchase-money, 

was  seasonably  brought.     "  Had  the  con-  if  he  ever  had  any  such  claim,  from  the 

tract  which  is  stated  in  the  declaration  time  when  the  money  was  paid  and  the 

been  in  writing,"  said  Sherman,  J.,  "  the  deed  delivered,  and  not  from  the  time  when 

right  of  action  would  not  have  accrued  the  defect  in   the  title  was  discovered, 

until  the  deed  was  given  by  the  plaintiff  there  being  no  fraudulent  concealment  on 

and  his  wife  to  the  defendant  Harriet    She  the  defendant's  part, 
was  not  bound  to  pay  for  the  land  until         *  Molton  v.  Henderson,  62  Ala.  426. 

she  received  a  title."  In  this  case  it  was  held  that  where  the 

^  Coplinger  t;.  Vaden,  5  Humph.  (Tenn.)  legal  title  to  land  resides  in  trustees  or  the 

629;  Gross  v.  Kiercke,  41  Cal.  111.  survivors  of  them,  and  such  lands  are  sold 

^  Chancellor  v.  Wiggins,   4   B.  Hon.  under  void  proceedings  by  a  guardian  of 

(Ky.)  201.  the  cestui  que  trtLst,  and  the  purchaser 

B  Richards  v.  Allen,  ante,  goes  into  possession,  the  statute  of  limita- 

*  Baucum  v.  Streeter,  5  Jones  (N.  C.)  tions  begins  to  run  from  the  date  of  such 

L.  70.  sale  and  possession  under  it,  and  is  not 

^  Furlong  v  Stone,  12  R.  I.  437.     In  suspended  by  the  death  of  the  trustee  after 

Bishop  V.  Little,  3  Me.  405,  a  similar  doc-  such  possession  accrued.     Mixler  v.  Sul- 

trine  was  held  where  the  plaintiff  pur-  livan,  4  Den.  (U.  S.  G.  C.)  340.     See  also 

chased  certain  lands  which  were  claimed  Edge  v.  Edge,  62  Ga.  289,  where  an  ad- 

by  certain  proprietors  for  whom  the  de-  ministrator  and  another   person    bought 

fendant  acted  or  assumed  to  act  as  agent,  land  of  the  estate,  and  the  administrator 

and  paid  to  him  the  purchase-money  and  settled  with  the  distributees  therefor ;  in 

took  a  deed  under  an  assurance  of  the  de-  an  action  by  him  against  his  co-purchaser 

fendant  that  the  title  of  the  defendants  for  his  share  of  the  purchase-money,  it 

extended  to  and  included  the  land  within  was  held  that  the  statute  began  to  run 

six  years  before  the  commencement  of  the  from  the  date  of  the  sale,  and  not  from 

action  ;    but  more  than  six  years  after  the  ratification  by  the  distributees. 
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tract  for  the  sale  of  lands,  no  time  is  fixed  for  a  conveyance,  the  statute 
does  not  begin  to  run  against  the  purchaser,  as  to  the  money  paid,  until 
he  has  demanded  a  deed  or  the  other  part}'  has  died,^  the  rule  being 
that  the  statute  .does  not  begin  to  run  against  a  person  who  has  paid 
money  under  a  voidable  contract  until  some  act  has  been  done  by  the 
other  part}',  or  by  the  person  paying  the  money,  evincing  an  intention  to 
rescind  the  contract* 

Sec.  1o4.  Sheriffs,  Actions  against,  for  Breach  of  Duty.  —  The  stat- 
ute does  not  begin  to  run  against  a  sheriff  for  moneys  collected  on  an 
execution  until  a  demand  has  been  made  upon  him  therefor,  or  until  he 
has  made  a  proper  return  of  the  execution  as  required  by  law,^  or,  if  no 
return  has  been  made,  until  the  lapse  of  the  time  within  which,  by  law, 
the  return  is  required  to  be  made.  But  in  Georgia  it  has  been  held  that 
the  statute  begins  to  run  from  the  time  the  mbney  was  received.'*  But 
this  doctrine  can  hardly  be  regarded  as  well  founded,  because  the  sheriff 
has  the  whole  period  fixed  by  law  within  which  to  make  his  return,  and 
until  that  time  has  elapsed  the  creditor  has  no  means  of  knowing 
wliether  the  sheriff  intends  to  pay  over  to  him  the  money  collected,  or 
not ;  nor,  until  the  return-day  has  passed,  can  he  maintain  an  action 
against  him  eitlier  for  not  collecting,  or  for  refusing  to  pay  over  the 
money  when  collected.  In  Louisiana  it  is  held  that  the  statute  does  not 
begin  to  run  in  such  cases  until  the  judgment  creditor  has  demanded 
the  money.*  For  money  collected  by  a  sheriff  on  foreclosure  proceed- 
ings, the  statute  does  not  begin  to  run  until  the  sale  is  perfected  by  a 
delivery  of  the  deed.*  For  not  returning  an  execution  on  time,  the 
statute  begins  to  run  the  moment  the  time  for  returning  expires,  with- 
out demand  or  notice.'  The  cause  of  action  against  a  sheriff  for  dam- 
ages occasioned  by  his  unauthorized  release  of  property  attached  on 
mesne  process  does  not  arise  from  the  date  of  the  release,  but  from  the 
date  of  the  judgment,  and  the  statute  begins  to  run  from  that  time.*    In 

1  Eames  v.  Savage,  ante,  equity  of  redemption  upon  execution,  and 

«  Collins  V.  Thayer,  74  111.  188.  holds  the  surplus,  upon  a  second  attach- 

«  Governor  v.  Stonum,  11  Ala.  679  ;  ment,  which  has  since  failed,  is  not  liable 

State  V,  Minor,  44  Mo.  378.    Where  an  to  the  judgment  debtor  for  such  surplus 

officer  receives  from  an  execution  debtor  a  until  he  has  received  notice  of  the  disso- 

note  in  satisfaction   thereof,  payable   to  lution  of  the  second  atUchment ;  conse- 

himself,  the  statute  does  not  begin  to  run  qnently  the  statute  does  not  begin  to  nm 

against  the  judgment  creditor's  right  to  in  his  favor  until  such  notice  is  given, 

recover  of  him  the  proceeds  of  such  note,  King  ».  Rice,  12  Gush.  .(Mass. )  161. 

until  the  creditor  has  made  a  demand  upon  *  Thompson  ».  Central  Bank,  9  Ga. 

the  officer  therefor,  especially  where  the  418;  Edwards  p.  Ingraham,  81  Miss.  272. 

note  remained  uncollected  imtil  a  short  »  Fuqua».  Young,  14  La.  An.  216, 

time  before  demand.     Childs  v,  Jordan,  •  Van  Neatir.  Lott,  16  Abb.  Pr.  (N.Y.) 

106  Mass.  321,  and  the  same  rule  prevails  180.                                           v   #-w  v  * 

a»  to  money  collected  on  an  execution  by  ^  Peck  •.  Hurlburt,  46  Barb.  (N.  Y.) 

an  ol3cer.     Weston  ».   Ames,   10   Met.  659. 

(Mass.)  244.     An  officer  who  tells  an  •  Le«emir.  Neal,  68  Mo.  412, 
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an  action  against  a  sheriff  for  an  escape,  the  statute  begins  to  run  from 
the  time  of  the  escape.^  For  making  an  insufficient  return  on  mesne 
process,  b}'  reason  of  which  Uie  plaintiff  lost  the  benefit  of  the  attach- 
ment, the  statute  begins  to  run  from  the  time  the  writ  was  returned  to 
the  proper  officer,  and  not  from  the  time  when  the  damage  therefrom 
accrued ; '  and  this  is  also  the  rule  where  he  attaches  insufficient  prop- 
erty on  the  original  writ,  when  he  was  directed  to,  and  might  have 
attached  sufficient*    But  for  taking  insufficient  bail  it  is  held  that  the 

^  Rosborongh   v.    Albright,    4    Rich,  were  there  at  the  time,  and  remained  there, 

(S.  C.)  89;  West  v.  Rice,  9  Met.  (Mass.)  and  he  continued  in  actual    occupation 

564;  French  v.  O'Niel,  2  H.  ft  M.  (Md.)  thereafter.     It  did  not  appear  that  any 

401;  Cockram  v,  Welby,  2  Mod.  222.  person  was  put  in  chai|^  or  possession  on 

*  Miller  v.  Adams,  16  Mass.  456 ;  the  part  of  the  plaintiff  in  the  ejectment 
Caesar  v,  Bradford,  13  id.  169.  But  in  suit,  or  that  W.,  or  any  person  on  the 
Bank  of  Hartford  County  v.  Waterman,  26  premises,  attorned  to  the  plaintiff  or  to 
Conn.  824,  it  was  held,  in  a  case  where  ati  any  one  in  his  behalf,  or  undertook  to  hold 
officer  made  a  false  return,  that  the  statute  for  or  under  him.  The  sheriff  made  retnnx 
did  not  begin  to  run  until  the  plaintiff  that  he  had  executed  the  writ  by  deliyer- 
had  sustained  actual  damage  therefrom,  ing  possession  to  the  plaintiff  in  the  eject- 
But  Ellsworth,  J.,  dissented  from  this  ment  suit  Held,  the  evidence  did  noit 
doctrine,  and  maintains  his  position  in  a  justify  a  finding  that  the  writ  was  executed, 
very  strong  and  able  dissenting  opinion.  Witbeck  v.  Van  Rensselaer,  64  N.  T. 

Newell  o.  Whigham,  102  N.  Y.  20.  27,  distinguished. 

A  sheriffs  return  to  a  writ  of  possession  The  complaint  set  forth  the  recovery  of 

is  not  conclusive  as  to  the  execution  of  the  judgment  in  the  ejectment  suit,  and  al- 

writ.  leged  a  tender  and  payment  into  court  of 

As  against  a  mortgagee  of  a  leasehold  the  amount  of  rent  in  arrear,  with  the  costs 

interest,  who  is  not  in  possession  of  the  de-  and  chains  to  which  the  plaintiff  in  that 

mised  premises,  to  set  the  six  months*  action  was  entitled  ;  also  that  the  plaintiff 

statute  of  limitations  running,  and  to  cut  here  was  ready  and  willing  to  pay  said 

off  hia  right  to  redeem,  the  execution  of  a  rent  and  charges.     It  was  claimed  by  the 

writ  of  possession,  issued  in  an  action  of  defendants  that  no  effort  to  redeem  was  ef- 

ejectment  brought  by  the  landlord  because  fectual,  as  the  amount  tendered  was  inanffi- 

of  non-payment  of  rent,  must  be  an  open,  cient,  and  that,  therefore,  the  complaint 

visible,  and  notorious  change  of  possession;  was  properly  dismissed.    Held,  untenable, 

a  mere  nominal  and  secret  execution  of  the  that  as  the  statutory  limitation  as  to  time 

writ  is  not  sufi!cient.  to  redeem  had  not  expired  at  the  time  of 

In  an  action    to  foreclose  a   mortgage  trial,  the  insufficiency  of  amount  tendered 

upon  a  leasehold  interest,  in  which  the  as-  did  not  authorize  a  dismissal  of  the  com- 

signee  of  the  landlord  defended  on  the  plaint;  that  as  the  complaint  contained  an 

ground  that  the  mortgage  had  been  cut  off  offer  to  pay  all  the  back  rents,  costs,  and 

by  the  execution  of  a  writ  of  possession  in  charges,  the  court  could  have  required  the 

an  action  of  ejectment  brought  by  the  land-  payment  of  the  proper  amount  as  a  con* 

lord  for  non-payment  of  rent,  and  by  a  dition  of  granting  relief, 

failure  of  the  mortgagee  to  redeem  within  '  Betts  v.  Norris,  21  Me.   814.    The 

six  months,  it  appeared  that  the  deputy  of  doctrine  of  this  case  has  been  denied  in  a 

the  sheriff,  to  wnom  tho  writ  was  issued,  Connecticut  case.  Bank  of  Hartford  County 

went  upon  the  premises  and  notified  W.,  v.  Waterman,  26  Conn.  824,  the  facts  in 

the  assignee  of  the  lease,  who  was  in  pos-  which,  as  well  as  the  opinion  of  the  court, 

session,  of  his  business ;  he  did  not  go  into  are  given  elsewhere  ;  but  the  courts  of 

the  honse  upon  the  premises;  W.'s  family  Maine  adhere  to  the  doctrine  of  the  prin* 
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statute  does  not  begin  to  run  until  a  return  of  non  est  inventus  has  been 
made  on  the  execution.  The  distinction  being  that  the  persons  becom- 
ing bail  only  guarantee  that  the  debtor  shall  be  forthcoming  to  respond 
to  the  execution,  and  do  not  become  liable  to  pay  the  debt  except  upon 
failure  in  that  respect,  consequentl}*  no  right  of  action  exists  in  favor 
of  the  creditor  until  it  is  ascertained  that  the  debtor  is  not  forthcoming 
upon  the  execution ;  ^  and  the  same  rule  prevails  in  actions  for  taking 
insufficient  receiptors  for  propert}-  attached  or  sureties  in  replevin  suits." 
For  a  failure  by  a  sheriff  to  return  goods  attached  on  mesne  process  to 
the  debtor,  after  the  plaintiff  in  such  process  has  been  defeated,  the  stat- 
ute does  not  begin  to  run  until  the  attachment  is  dissolved  by  the  act 
of  the  plaintiff  therein  or  by  operation  of  law.* 

Sec.  155.  Fraudulent  RepresentationB  in  Sales  of  Property.  —  In  an 
action  to  recover  damages  for  fraudulent  representations  made  in  the 
sale  of  lands,  in  regard  to  incumbrances,  the  cause  of  action  arises  at 
once  upon  the  completion  of  the  sale  by  a  conveyance  of  the  land.^  In 
such  cases,  the  fact  that  the  grantee  did  not  discover  the  fraud  until  six 
years  after  the  conveyance  is  of  no  consequence,  as  it  is  the  misrep- 
resentation and  not  the  resulting  damage  which  constitutes  the  ground 
of  action  ;  and,  as  the  fraud  might  have  been  discovered  b}'  an  exami- 
nation of  the  proper  records,  the  fault  is  the  grantee's,  if  he  has  failed  to 
use  that  diligence  which  common  prudence  suggests  in  ascertaining  the 
truth.  The  distinction  between  that  class  of  cases  where  the  fraud 
ought  to  have  been  known  to  a  person,  and  one  where  ordinary  dili- 
gence would  not  necessarily  have,  discovered  it,  is  well  exemplified  in  the 
case  cited  supra. 

There  is  also  a  wide  distinction  between  a  case  where  the  action  is 
predicated  upon  the  fraud  of  a  party  in  the  sale  of  property,  or  where 
he  has  fraudulently  thrown  a  person  off  his  guard,  and  prevented  such 
an  investigation  as  would  have  revealed  the  truth,  and  one  which  is 
predicated  upon  a  breach  of  contract  of  warranty,  however  false  the 
warranty  may  be.  In  the  former  case  the  statute  would  not  begin  to 
run  until  the  iVaud  was,  or  reasonably  could  have  been,  discovered ; 
while  in  the  latter  case  the  statute  begins  to  run  at  once,  although  there 

cipal  case.     GarUn  v,  Strickland,  27  Me.  begins  to  ran  from  the  time  when  the  writ 

148.  was  returned.    Miller  v.  Adams,  16  Mass. 

1  West  V.  Hice,  9  Met.  (Mass.)  564  ;  466. 
Kice  V.  Hosmer,  12  Mass.  127 ;  Caesar  v.         *  Harriman  «.  Wilkins,  20  Me.  98. 
Braiiford,  18  id.  169  ;  Mather  v.  Green,  »  Bailey  v.  Hall,  16  Me.  408. 

17  id.  60.     An  action  against  a  sheriff  for         *  Northrop  v.  Hill,  61  Barb.  (N.  Y.) 

taking  insufficient  bail  accrues  from  the  186.  In  Owen «.  Western  Savings  Fund,  97 

rime  of  the  return  of  non  eat  inventus  on  Penn.  St  47,  it  was  held  that  the  statute 

the  execution  against  the  principal,  and  begins  to  run  against  a  recorder  of  deeds 

the  statute  runs  from  that  time.    Rice  v.  for  a  false  certificate  of  search  from  the 

Hosmer,  12  Mass.  127 ;  West  v.  Bice,  9  time  when  the  search  was  given,  and  not 

Met.  (Mass.)  564;  Mather 'v.  Green,  17  from  the  time  when   damage  was   sns- 

MaM.  60.    And  an  action  against  him  for  tained. 
an  insufficient  return  on  an  original  writ 
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was  no  means  by  which  the  vendee  could  have  ascertained  the  falsity  of 
the  warantj'.  Thus,  in  a  New  York  case  ^  it  appeared  that  the  defend- 
ant was  engaged  in  th^  business  of  raising  fruit-trees  for  sale,  and  in 
the  spring  of  1864  sold  the  plaintiff  one  hundred  j'oung  trees,  which  he 
represented  to  be  twentj'-ounce  apple-trees,  which  was  the  kind  of  trees 
the  plaintiff  wanted.  The  trees  were  taken  and  set  out  by  the  plaiutLtf 
on  his  farm,  and  did  not  bear  fruit  until  the  fall  of  1870,  when  it  was 
for  the  first  time  possible  to  discover  the  truth  of  the  warranty.  It  was 
then  found  that  the  trees  were  not  twenty-ounce  apple-trees,  but  rather 
trees  producing  a  very  inferior  kind  of  apple.  The  plaintiff  then 
brought  an  action  against  the  defendant  for  a  breach  of  the  imptied 
warranty^  and  the  statute  of  limitations  having  been  pleaded,  the  prin« 
cipal  question  was  whether  the  statute  began  to  run  from  the  date  of 
sale,  or  from  the  time  when  the  plaintiff  first  discovered  that  l^e  trees 
were  not  of  the  kind  which  they  were  represented  to  be.  The  court 
held  that,  as  there  was  a  breach  of  the  contract  as  soon  as  the  sale  was 
completed,  the  statute  began  to  run  from  that  date,  and  consequently 
that  the  action  was  barred.  '*  I  am  of  the  opinion,"  said  Mullin,  P.  J., 
^^  that  there  was  a  warranty  by  the  defendant,  either  that  the  trees  sold 
the  plaintiff  were  twenty-ounce  trees,  or  that  they  would  bear  twenty- 
ounce  apples.  If  the  former  was  the  warranty,  the  right  of  action 
accrued  immediately.  If  the  latter,  the  right  of  action  did  not  accrue 
until  1870,  and  was  not  barred.  .  .  .  When  the  defendant  delivered 
to  the  plaintiff  the  one  hundred  trees,  he  declared  them  as  being  twenty- 
ounce  apple-trees  at  the  time  of  the  sale.  The  meaning,  doubtless,  was, 
that  they  would  bear  twentj'-ounce  apples.  And  a  waiTanty  that  they 
would  bear  that  species  of  apples  would  be  prospective  in  its  operation ; 
the  other  was  to  the  then  present  description  of  the  trees.  If  the  trees 
were  not  the  kind  represented,  the  warrant}'-  would  be  broken  in  the  one 
case  as  soon  as  made  in  the  other,  not  until  they  bore  fruit  of  a  differ- 
ent kind.  The  latter  form  of  warranty  would  not  be  as  a  warranty  that 
the  trees  would  bear  fruit ;  but  that,  if  they  did  bear,  they  would  be 
of  the  species  known  as  twenty-ounce  apples.  It  seems  to  me  we  must 
hold  the  warranty  to  be  as  to  the  species  of  the  trees  at  the  time  of  the 
sale,  and  that  a  cause  of  action  then  accrued,  and  is  of  course  barred. 
Thei'e  is  apparent  injustice  in  requiring  a  plaintiff  to  bring  an  action 
before  it  was  in  his  power  to  show  that  he  had  been  damnified.  This 
result  might  have  been  avoided  by  requiring  a  warranty  that  the  trees 
would  bear  the  kind  of  fruit  wanted. 

'*  Inability  to  ascertain  the  quality  or  condition  of  property  warranted 
to  be,  at  the  time  of  sale,  a  particular  quality  or  in  a  certain  condition, 
has  never  been  allowed  to  change  the  rule  as  to  the  time  when  a  right 
of  action  for  a  breach  of  warranty  occurs."  * 

^  Allen  V.  Ladd,  6  I^ans.  (N.  Y.)  222.       Troop  v.  Smith,   2  Johns.  (N.   Y.)  83 ; 
«  Bartly  v.  Faulkner,  3  B.  &  Aid.  288  ;     Leonard  o.  Putney,  6  Wend.  (N.  Y.)  80  ; 
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Sec.  156.  When  Leave  of  Court  to  sue  is  neoessary.  Bffeot  of| 
on  Commenoement  of  Ziimitation.  -—  When  an  action  cannot  be  brought 
until  leave  to  sue  is  granted  by  a  court,  espedallj  when  this  prelimi- 
nary is  imposed  by  statute,  the  statute  of  limitations  does  not  begin  to 
run  upon  the  cause  of  action  until  such  leave  has  been  granted ;  ^  al- 
though, if  a  party  has  slept  upon  his  rights  unreasonablj*,  and  has 
n^lected  to  make  application  to  the  court  for  leave  to  sue  for  such  a 
period  of  time  that  his  demand  may  fairly  be  regarded  as  stale,  it 
would  seem  to  furnish  ample  ground  for  a  refusal  b}'  the  court  of  the 
necessary  leave  to  use  its  process  to  enforce  the  claim.  It  would  be- 
exceedingly  unreasonable  to  hold  that  the  statute  runs  upon  a  claim< 
when  the  party  has  no  power  to  maintain  a  suit  thereon,  and  althoughi 
formerly  perhaps  a  contrary  rule  would  have  been  held,  yet,  according: 
to  the  tendency  of  the  courts  at  the  present  time,  there  can  be  no  ques- 
tion that  the  Minnesota  case  expresses  the  true  rule. 

Sec.  157.  Orders  of  Court.  —  The  statute  ordinarily  begins  to  ruo! 
against  an  order  of  a  court  from  the  time  when  it  is  made,  but  when< 
such  order  partakes  of  the  nature  of  an  interlocutory  decree,  the  stat- 
ute does  not  begin  to  run  against  it  until  the  proceedings  are  at 
an  end.  Especially  is  this  the  case  in  relation  to  orders  of  probate 
courts,  made  during  the  progress  of  administration,  upon  which  it. 
is  held  that  the  statute  does  not  begin  to  run  until  the  time  of  final 
settlement.' 

Sec.  158.   Property  obtaUied  by  Frand.  —  When  property  is  ob* 
tained  by  fraud,  so  that  a  present  right  of  action  arises  either  for  the 
tort  or  for  the  value  of  the  property  under  an  implied  contract,  l^e  stat- 
ute begins  to  run  ftom  the  time  when  the  f^aud  was,  or  by  the  exercise 
of  reasonable  diligence  might  have  been,  discovered ;  and  even  though, 
the  statute  may  have  run  against  the  tort,  yet  an  action  upon  the  im- . 
plied  contract  may  be  maintained,  unless  the  statute  has  also  run  upon 
it.    Thus,  where  the  maker  of  an  overdue  note  induced  the  payee  to 
surrender  it  to  him  without  payment,  by  fhiud,  it  was  held  equivalent 
to  obtaining  so  much  money,  and  that  the  creditor  night  waive  the  tort, 
and  maintain  an  action  for  money  had  and  received;  and  that  the  stat- 
ute did  not  begin  to  run  until  the  ttaud  was  actually  discovered,  or  the 
lapse  of  a  reasonable  time  within  whicb  the  plaintiff  should  have  dis- 
covered it.' 

Sec.  159.  Promise  to  marry.  —  A  promise  to  marry,  especially  where 
the  parties  thereto,  through  a  period  of  several  years,  do  no  act  to  indi- 
cate an  intention  or  purpose  not  to  fulfil  it,  is  treated  as  a  continuous 
promise,  and  the  statute  does  not  begin  to  run  thereon  until  there  is 
a  breach  thereof,  either  by  one  of  the  parties  having  put  it  out  of  his  or 

AigoU  V.  Bryant,  1  Sandf.  (N.  Y.  S.  C. )         >  Tindall  v.  McMillen,  88  Tex.  484. 
98 ;  Allen  v.  Miller,  17  Wend.  (N.  T.)         '  Penobseot  R.   R.  Co.   v.  Mayo,  67 

202.  Me.  470.    See  alao  Outhonae  v.  Outhonse, 

1  Wood  V.  Myrick,  16  Minn.  494.  18  Hun  (N.  Y.),  180. 
VOL.  T.  —  27 
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her  power  to  perform  it  by  marrying  another  person,  or  by  notice  of  a 
purpose  not  to  perform  it,  or  an  absolute  refusal  to  perfoim  it.^  That 
is,  the  party  setting  up  the  statute  as  a  defence  to  an  action  upon  such 
a  contract  must,  in  order  to  avail  himself  of  its  protection,  show  that 
the  contract  was  broken  by  him  in  such  a  manner  that  a  present  right 
of  action  against  him  thereon  has  existed  for  the  whole  period  requisite 
to  establish  the  statutory  bar.' 

Sec.  160.  Contracta  Toid  under  Statute  of  Frauds,  Actions  for 
Money  paid  under.  —  Where  money  has  been  paid  under  a  contract  that 
is  void  under  the  statute  of  frauds,  because  not  in  writing,  the  statute 
does  not  begin  to  run  upon  an  action  to  recover  it  back  from  the  time 
when  it  was  paid,  but  rather  from  the  time  when  the  other  party  has 
done  some  decisive  act  evincing  an  intention  to  rescind  the  contract.* 
Until  that  time,  no  right  of  action  exists ;  and,  as  the  statute  does  not 
attach  until  a  full,  complete,  and  present  right  of  action  exists,  it  fol- 
lows, of  course,  that  the  statute  does  not  begin  to  run  until  such  right 
arises,  by  a  refusal  of  the  party  to  perform  the  contract  under  which 
the  money  was  paid.^     • 

Sec.  161.  Against  Heirs,  "when  Tenancy  by  Curtesy  or  Dower 
exists.  —  The  statute  does  not  begin  to  run  against  the  heirs  of  a  mar* 
ried  woman  whose  husband  survives  her,  and  is  entitled  to  an  estate  in 
her  lands  as  tenant  by  curtesy,  untU  his  estate  is  terminated  therein ;  ^ 
and  the  same  rule  prevails  where  there  is  a  tenancy  by  dower  in  a  hus- 
band's lands,  the  rule  being  that  the  statute  does  not  begin  to  run 
against  a  person  entitled  to  an  estate  in  remainder  until  he  or  she  has 
a  right  of  possession.* 

Sec.  162.  Actions  against  Sureties  on  Administrator's  Bonds. — 
Ordinarily  the  statute  will  not  begin  to  run  in  favor  of  the  sureties  on  an 
.administrator's  bond,  by  a  distributee  of  the  estate,  until  his  adminis- 
tration is  closed;  but  as  his  death,  before  the  estate  is  settled,  deter- 
mines his  trust,  the  statute  begins  to  run  against  the  distributees  in 
.favor  of  the  sureties,  from  the  date  of  his  death.'  In  Maryland,  under 
the  statute  of  1789  the  statute  of  limitations  begins  to  run  on  a  guar- 
dian's bond  from  the  time  it  was  passed.^ 

Sec.  163.  Actions  against  G-uardlans  by  Wards.  —  An  action  by  a 
ward  against  a  guardian  for  a  settlement  does  not  accrue  until  the  rela- 
tion is  terminated ;  ^  but  if  a  female  ward  marries,  before  she  becomes  of 

1  Blackburn  v,  Mann,  85  111.  222.  8  State  v.  Miller,  8  Gill  (Md.),  335. 

*  Id-  •  Alston  t>.  Alston,  48  Ala.15 ;  Coplinger 
»  Collmsr.  Thayer,  74*111.  188.                v. Stokes, Meig8(Tenn.).  175.  InLouiaiana, 

*  Cairo,  &c.  R.  R.  Co.  v.  Parks,  88  Ark.  the  action  of  a  minor  against  his  tutor,  re- 
131*  spccting  the  acts  of  his  tutorship,  is  pre- 

»  Dyer  v.  Brannock,  66  Mo.  891.  scribed  by  four  years  from  the  time  he  be- 

*  Bailey  v.  Woodbury,  60  Vt.  166.  comes  of  age,  and  the  tacit  mortgage  given 
"'  Harrison*.  Heflin,  64  Ala.  662;  Bid-     him  by  law  against  the  property  of  the  tutor 

die  V,  Wendell,  87  Mich.  462.  is  cxtingui^ed  at  the  same  time.     Alliotp. 
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age,  with  an  adult  husband  capable  of  suing  to  enforce  her  rights,  the 
relation  ceases,  and  the  statute  begins  to  run  from  the  date  of  the  mar- 
riage.^ A  right  of  action  does  not  accrue  to  a  guardian  to  recover  of 
bis  ward  for  expenses  incurred,  until  the  termination  of  the  guardian- 
ship ;  and  the  rule  is  not  changed,  or  his  rights  in  this  respect  affected, 
by  the  circumstance  that  the  ward  removes  to  another  State  before  he 
becomes  of  age.'  When  a  guardian  is  removed  from  his  trust,  and, 
subsequently  thereto,  sales  made  by  him  are  set  aside,  and  he  is  com- 
pelled to  refund  the  money  received  therefrom,  the  statute  begins  to 
run  from  the  time  the  sales  are  set  aside  and  the  mone^*  refunded,  and 
not  from  the  time  of  settling  his  guai*dianship  account.^ 

Sec.  164.  AaseMmenta,  Taxes,  &o.  —  Where  an  assessment  or  tax 
is  laid,  and  b}-  ordinance  or  statute  a  ceilain  time  is  fixed  within  which 
it  may  be  paid,  the  person  against  whom  it  is  laid  has  the  whole  of 
such  period  within  which  to  pay  it,  and  the  statute  does  not  begin  to 
run  thereon  until  such  time  has  expired.  Thus,  where  an  assessment 
was  imposed  by  an  ordinance  which  provided  that,  unless  paid  within 
twenty  da3's,  the  debtor  should  be  subjected  to  penalty  and  interest,  it 
was  held  that  the  statute  began  to  run  from  the  expiration  of  the 
twenty  days ;  ^  and  the  same  rule  applies  in  the  case  of  taxes.    If  the 

Anbert,  20  La.  An.  509.    If  a  person,  with-  the  court,  Alvev,  J.,  dissented,  and  very 

out  legal  authority  to  do  so,  assumes  to  ably  combated  the  view  that  the  statute 

act  as  guardian  for  another,  and  as  such  begins  to  run  instanter  upon  the  ward  be- 

receives  money  belonging  to  the  ward,  the  coming  of  age,  and  insisted  that  the  statute 

statute  begins  to  run  against  him  at  once,  did  not  begin  to  run  until  the  balance  due 

unless  there  is  some  existing  disability,  had  been  ascertained  by  a  settlement  of 

Johnson  v.  Smith,  27  Mo.  591.  his  accounts  in  the  Orphan's  Court;  citing 

1  FinneUv.  O'Neal,  18  Bash  (Ey.),  176.  Tharston    v.   Blackiston,    85    Md.    501; 

3  Taylor  t^.  Kilgore,  88  Ala.  214.  Byrd  v.  Stewart,  44  id.  492;  Griffith  v, 

*  Shearman  v.  Akins,  4  Pick.  (Mass.)  Park,  82  id.  1,  8;  Sanders  v.  Coward,  tS 

288.      In  Henderson   v.    Henderson,   54  M.  &  W.  48. 

Md.  882,  it  was  held  that  the  statute  be-  .*  Reynolds  v.  Green,  27  Ohio  St.  416. 
gins  to  run  upon  a  guardian's  bond  imme*  In  White  v.  City  of  Brooklyn,  122  N.  Y. 
diately  upon  the  ward  becoming  of  age.  58,  the  plaintiff  had  certain  certificates  of 
"  From  the  moment  the  ward  is  emanci-  sale,  issued  by  the  collector  of  taxes  and 
pated  from  the  authority  of  his  guardian,  assessments  in  the  city  of  Brooklyn,  on 
by  reaching  the  age  prescribed  by  law,  his  sales  of  land  made  in  and  prior  to  1864, 
cause  of  action  is  complete,  and  the  statute  for  unpaid  taxes  and  assessments.  Each 
of  limitations  begins  to  run."  Dorset,  J.,  certificate  contained  a  statement  that  the 
in  Green  v,  Johnson,  8  G.  &  J.  (Md.)  87.  purchaser  was  entitled,  after  the  expiration 
See  also  Munroe  v,  Phillips,  65  .Ga.  896.  of  two  yearn  from  its  date,  to  a  lease  of  the 
In  Henderson  v,  Henderson,  ante,  Irving,  premises  sold,  unless  redeemed  or  an  ir- 
J.,  in  remarking  upon  the  provision  of  the  regularity  should  be  discovered  in  the  pro- 
code  providing  that  "  on  the  ward's  arri-  ceedings  prior  to  the  sale,  in  which  case  it 
val  at  age  "  the  guardian  shall  pass  his  was  agreed  that  the  purchase  price  should 
account  and  pay  over  the  moneys  in  his  be  refunded  to  the  purchaser  or  assigns 
hand,  says,  "  So  long  as  he  (the  guardian)  upon  surrender  of  the  certificate.  No  re- 
delayed,  it  was  not  a  new  breach,  but  a  demptions  and  conveyances  in  pursuance  of 
continuing  default  and  a  continuing  the  certificates  were  ever  made.  Certain 
breach."    From  the  doctrine  advanced  by  of  the  certiBcates  the  plaintiff's  claimed  to 
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Statute  or  the  note  under  wbioh  it  was  raised  specifies  a  certain  time 
within  which  it  shall  be  paid^  the  taxpayer  has  the  whole  of  that  period 

own  as  assigneei  of  the  purohanen.  The  Han,  215,  it  wts  held,  that  under  the  pro* 
only 'evidence  of  the  assign ment  of  three  visions  of  the  act  providing  "fortheassess- 
of  the  certificates  was  by  the  indorsement  ment  and  collection  of  taxes  in  the  city  of 
of  the  purchaser's  name  on  the  certificate.  Albany  "  which,  in  case  a  purchaser  at  a 
No  notice  of  any  assignment  had  been  filed  tax  sale  shall  be  unable  to  rvoover  posseedon 
as  required  by  statute,  which  provides  that  of  the  real  estate  beeauae  of  error  or  irr^gu- 
"  no  assignment  of  any  certificate  given  on  larity  in  the  proceedingt  for  the  levying  or 
the  sale  of  lands  for  any  taxes  or  assess-  collection,  requires  the  Board  of  Supervisors 
ments,  shall  have  any  effect  until  notice  of  of  the  county  to  reimburse  the  purchase- 
the  same,  with  the  name  and  residence  of  money,  and  upon  the  refusal  or  neglect  to 
the  assignee,  shall  be  filed  in  the  office  of  do  so,  authorizes  the  recovery  of  the  money 
the  collector  of  taxes  and  assessments  in  in  an  action  against  the  Board,  when,  in 
the  district  in  which  said  lands  are  situ-  consequence  of  some  defect  in  the  proceed- 
ated/'  In  December,  1882,  irregularities  ing,  a  sale  is  invalid,  and  because  thereof 
were  discovered  in  the  proceedings  prior  to  the  purchaser  Is  unable  to  recover  posses- 
the  sales,  which  rendered  them  invalid,  sion,  he  is  at  once  entitled  to  reimburse- 
In  July,  1883,  the  plaintifili  demanded  re-  ment,  and  his  cause  of  action  i«  barred,  if 
payment  of  the  purchase-moneys,  which  suit  is  not  brought  in  six  years  from  the 
was  refused.  In  an  action  to  recover  the  time  when  the  right  to  make  a  demand 
same  brought  thereafter,  the  court  below  for  reimbursement  was  complete, 
held  that  the  action  was  barred  by  tlie  In  au  action  under  said  provision  to 
statute  of  limitations.  It  was  held  error;  recover  back  the  purchase-money  paid  on 
that  the  contracts  on  the  part  of  the  city  various  tax  sales,  all  of  which  were  made 
embodied  in  the  certificates  continued  ef-  in  and  prior  to  1883,  and  more  than  seven 
fectual  and  unperformed  until  the  discovery  years  before  the  commencement  of  the  ac* 
of  the  irregularities  in  the  proceedings,  and  tion,  it  was  not  alleged  in  the  complaint, 
the  plaintiffs*  right  to  the  repayment  of  the  or  shown  U{K)n  the  trial,  that  any  l^al 
purchase-moneys  then  arose ;  and  that  proceeding  had  been  instituted  by  the  por^ 
plaintiffs  were  not  entitled  to  recover  m-  chaser,  or  hii  successor  in  intereet,  to  i». 
terest  prior  to  the  time  demand  of  payment  cover  possession  of  the  land,  or  that  he 
was  made,  nor  to  recover  anything  1^  way  had  made  any  effort  to  obtain  possession, 
of  indemnity  for  costs  incurred  by  them  but  it  was  admitted  that  by  a  decision  of 
in  defending  an  action  in  which  was  in-  this  court,  Ri^msen  v.  Wheeler,  106  N.  Y. 
volvcd  the  validity  of  the  certificates  as  573,  rendered  four  years  alter  the  sale  in 
lici^s*  an  action  between  other  parties,  sales  under 

Also,  that  while  the  defendant  might,  similar  proceedings  in  another  locality  were 
for  the  purpose  of  performance  of  the  con-  adjudgv'd  illegal  and  void.  The  court  he- 
tracts  contained  in  the  certificates,  have  low  decided  that  neither  the  purchaser  nor 
treated  the  purchasers,  as  the  parties  en-  plaintiff,  his  suoceasor  in  interest,  was  en- 
titled  to  the  benefit  of  them  Until  notice  titled  to  bring  an  action  for  rdmburse- 
was  filed,  the  provision  was  no  defence  in  ment  until  such  decision,  and  so  that 
this  action,  as  an  assignment  of  the  certifi-  tlie  action  was  not  barred  by  the  statute, 
cates  would  be  in  practical  effect  an  assign-  Held,  error ;  that  the  decision  had  no 
ment  of  the  claims  against  the  city  for  effect  upon  and  in  no  way  changed  the 
reinbursementj  but  that  the  certificates  rights,  duties,  or  obligations  of  the  par- 
were  not  negotiable  instruments  transfer-  ties  here,  but  was  simply  an  authority  as 
able  simply  by  indorsement;  and  that  the  to  the  law  j  and  said  provision  requires 
indorsements  alone  were  insufilcient  evi-  that  before  a  recovery  can  be  had  in  sneh 
deuce  to  establish  title  in  pUintiffs  to  the  an  action,  pUlntiff  must  show  an  eflbrt  on 
three  certificates.  the  part  of  the  purchaser  to  obtain  posses- 

In  Reid  r.   Board  of  Supervisors  of  sion  under  the  tax  sale,  and  that  he  was 

Albany  Co.,  128  K.  Y.  804,  reversing  60  unable  to  do  so  because  of  its  invalidity; 
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to  pay  it  in,  and  the  statute  does  not  begin  to  ran  until  sach  period  has 
elapsed. 

Seo.  165.  Agreement  to  pay  Inoambranoes.  —  Where  the  grantee 
of  land  assumes  and  agrees  to  pay  certain  incumbrances  on  the  land, 
and  no  time  is  fixed  within  which  he  shall  pay  them,  he  is  ti*eated  as 
contracting  to  pay  them  as  they  mature ;  and  in  such  a  case,  where  the 
incumbrances  at  the  time  the  deed  is  delivered  have  not  matured,  the 
statute  would  not  begin  to  run  upon  his  contract  until  such  incumbrances 
became  due ;  but  if  they  are  due  at  the  time  the  contract  is  made,  the 
statute  begins  to  run  in  his  favor  ftom  the  time  when  he  accepted  the 

it  ii  not  sufficient  to  show  merely  that  the  notice  attached  that  it  would  be  presented 

sale  was  illegal.  to  the  court  on  the  twenty-sixth  of  that 

The  purohaser  is  not  bound  to  bring  an  month, 
action,  or  to  institute  a  proceeding,  such  as        The  motion  was  not  then  made.     In 

is  authorized  by  the  act;  if  he  demand  November,  1890,  another  notice  of  appli- 

possession  of  the  occupant  or  owner,  and  cation  to  vacate  the  assessment  was  served, 

this  is  refused  on  the  ground  of  invalidity  It  was  held,  that  this  was  a  new  and  inde- 

of  the  sale,  he  then  may  make  his  demand  pendent  proceeding,  in  no  way  connected 

for  reimbursement ;  in  which  case,  bow*  with  the  first,  and  that  it  was  barred  by  the 

ever,  he  assumes  the  burden  of  establish-  statute  of  limitations, 
ing  the  invalidity  of  the  sale ;  and  the        In  re  Bosenbaum,  119  K.  Y.  24,  dis- 

purchaser  must  act  within  a  reasonable  tingmshed. 

time  after  he  obtains  his  certificate  ;  that         In  People  ex  reU  v,  Wemple,  13S  N.  Y. 

in  case  he  institutes  legal  proceedings  and  617,  it  was  held  that  there  is  no  limitation 

conducts  them  to  a  determination  with  as  to  the  time  in  which  a  corporation  may 

reasonable  diligence,  the  statute  will  begin  apply  to  the  comptroller  for  a  revision  of 

to  run  from  such  termination ;  and  that  if  a  tax  levied  upon  it,  under  the  provision 

he  relies  upon  a  demand  of  possession,  and  of  the  act  providing  for  the  taxation  of 

this  is  shown  to  have  been  made  within  a  certain  corporations  as  amended  in  1889, 

reasonable  time,  the  statute  will  begin  to  which  authorizes  that  officer  to  revise  and 

mn  from  that  time,  readjust  tax  accounts  against  corporations 

The  question  as  to  what  ia  a  reasonabU  theretofore  settled, 
time,  is  one  of  law.  No  power  is  conferred  upon  the  comp- 

The  amendment  of  said  provision  made  troUer  by  said  provision,  or  upon  the  court 
by  the  act  of  1889,  which  requires  the  in  reviewing  his  decision  as  authorized  by 
nimbursement  to  be  made  **  within  six  it  to  direct  the  refunding  of  any  tax  paid 
.  years  from  such  sale,"  is  prospective  in  ita  into  the  State  treasury  pursuant  to  the  act 
ebaracter,  and  so  has  no  effect  upon  prior  All  that  the  comptroller  may  do  is  to  set- 
sales;  said  amendment  did  not  repeal  the  tie  the  account  and  charge  or  credit  to  the 
limitations  of  the  code,  but  left  them  to  corporation,  as  the  case  may  require,  the 
apply  to  the  past  and  simply  made  a  new  dlflerence,  if  any,  resulting  from  the  revi- 
rule  for  future  cases.  rion,  "  upon  the  current  acoount"    Upon 

The  legislature  might  have  made  the  review  by  the  court  it  may  give  no  judg- 

amendment  retroactive  in  ita  character,  nent  that  the  comptroller  might  not  have 

provided  a  reasonable  time  was  given  to  given. 

the  piirchaser  to  claim  and  enforce  reim-         It  seems  that  in  case  the  corporation  is 

bnrsement  after  the  amendment  took  effect,  not  liable  to  taxation,  and  so  has  no  ac- 

In  re  Duffy,  188  N.  Y.  512.  count  with  the  comptroller,  it  is  for  the 

A  petition  was  brought  to  vacate  an  as-  legislature  to  carry  out  the  decision  of  the 

sessment  for  a  local  improvement,  in  the  comptroller  or  the  court  by  making  an  ap* 

city  of  New  York,  was  served  upon  the  propriation  to  refund  the  illegal  tax. 
corporation  counsel  in  April,  1872,  with  a 
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deed.*  Where,  however,  the  grantor  is  to  pay  the  incumbrances, 
the  statute  does  not  begin  to  run  against  the  grantee's  right  to  recover 
back  his  purchase-monej',  &c.,  until  he  has  been  evicted  in  oonseqaence 
of  the  non-pa3'ment  of  the  incumbrances  bj*  the  grantor.' 

Sec.  166.  General  ProvlBionB.  —  In  many  of  the  statutes,  after  spe- 
cificall}'  providing  for  certain  classes  of  actions,  there  is  a  general  pro- 
vision, by  which  it  is  provided  that  all  causes  of  action  not  limited  by 
any  previous  sections  of  the  statute  shall  be  brought  within  a  certain 
period.  Thus,  in  Maine,*  it  is  provided  that  ^'  all  personal  actions  on 
any  contract,  not  limited  by  the  foregoing  sections,  or  any  other  law  of 
the  State,  shall  be  brought  within  twenty  years  after  the  accruing  of 
the  cause  of  action  ; "  and  a  similar  provision  exists  in  Massachusetts,^ 
Michigan,^  and  Wisconsin.'  In  Ohio,^  it  is  provided  that  all  other  actions 
not  enumerated  in  the  statute  shall  be  brought  within  four  years  after 
such  right  of  action  accrued.  This  clause  is  sweeping,  and  embraces 
ever}'  species  of  action,  whether  upon  a  contract,  bond,  deed,  pr  other 
obligation,  or  for  any  act,  wrong,  or  injurj'  not  speciallj-  provided  for. 
In  Oregon,  an  equall}'  sweeping  clause  exists,  which  limits  non-enumer- 
ated causes  of  action  to  ten  years ;  *  so  also  in  Nevada*  and  Nebraska, ^^ 
the  limitation  being  four  years. 

Sec.  167.  For  Advances  upon  Property.  — Where  money  is  advanced 
upon  property  in  store,  the  property  is  treated  as  the  primarj'  fund  for 
the  repayment  of  the  advances ;  and,  as  an  action  for  the  monc}*  can 
onl}'  be  brought  when  the  consignee  can  no  longer  look  to  the  property 
for  reimbursement,  it  follows  as  a  matter  of  course  that  the  running  of 
the  statute  dates  from  the  same  period. ^^ 

Sec.  168.  UBurious  Interest.  —  Where  a  contract  is  usurious,  and 
the  usurious  interest  is  paid  in  advance  at  the  time  when  the  contract  is 
made,  the  statute  begins  to  run  against  the  person  paying  it,  and  against 
the  State,  where  it  is  made  an  indictable  offence  at  once,  and  does  not 
rest  in  abeyance  until  the  debt  is  paid ;  ^'  but  the  rule  as  to  an  action  to 
recover  back  the  money  would  be  otherwise  where  the  usurious  inter- 
est is  not  paid  until  the  debt  matures.  In  no  event  can  a  right  of 
action  accrue  until  the  interest  is  paid. 

Sec.  169.  Bet^'een  Tenants  in  Common  of  Property. —  Where 
propert}'  belonging  to  two  persons  is  sold  by  one  of  them,  the  statute 
does  not  begin  to  run  from  the  time  of  sale,  but  from  the  time  when  the 
pay  therefor  is  received.  Thus,  in  an  action  by  one  tenant  in  common 
against  his  co-tenant  for  the  proceeds  of  trees  sold  by  him,  it  was  held 
that  the  statute  began  to  run  from  the  time  of  payment,  not  of  sale ; 

1  Schumacker  v.  Sibert,  18  Kan.  104.  ^  Sec.  1,  subd.  6. 

2  Taylor  v,  Barnes,  69  N.  Y.  430.  *  Appendix,  Oregon. 
'  Appendix,  Maine.                                        '  Appendix,  Nevada. 

*  Appendix,  Massachusetts.  ^^  Appendix,  Nebraska. 

*  Appendix,  Michigan.  ^^  Grimes  v.  Hapgood,  27  Tex.  693. 
®  Appendix,  Wisconsin.                                ^^  Com.  v.  Frost,  5  Mass.  53. 
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and  that  if  a  note  was  taken  upon  which  the  purchaser  from  time  to 
time  made  payments,  the  statute  begins  to  run  from  the  date  of  each 
payment.* 

Sec.  170.  When  the  La'w  gives  a  Lien  for  Property  sold.  —  In  the 
case  of  a  sale  of  property  consisting  of  several  parcels,  under  a  special 
contract,  where  Uie  law  gives  a  lien  therefor,  as  in  the  case  of  a  sale  of 
goods  to  a  vessel,  the  lien  attaches  on  the  day  of  the  delivery  of  the 
first  parcel,  but  the  statute  does  not  begin  to  run  until  the  day  after  the 
delivery  of  the  last  parcel'  Of  course,  if  a  term  of  credit  is  agreed 
upon,  the  statute  does  not  attach  until  the  credit  has  fully  expired. 

Sec.  171.  Co-purohaaera,  Co-sureties,  &c.  —  Where  one  of  two  or 
more  persons  who  have  become  jointly  liable  under  a  contract  or  obli- 
gation^ whether  partners  or  not,  pays  the  whole  or  a  portion  of  the  debt, 
the  statute  attaches  from  the  time  of  each  pa3'ment  by  him  ;  *  but  this 
rule  is,  of  course,  subject  to  the  exception,  that,  if  the  payment  is  made 
before  the  debt  becomes  due,  the  statute  will  not  apply  until  its  matur- 
ity. It  has  been  held  that,  even  where  the  liability  of  one  joint  maker 
of  a  note  is  barred  by  the  statute,  but  has  been  kept  or.  foot  as  against 
the  other  by  partial  payments  made  by  him,  he  may  nevertheless  recover 
of  the  other  a  moiety  of  the  amount  so  paid  by  him,  unless  the  statute 
has  also  run  against  such  payments ;  ^  and  this  doctrine  is  well  grounded 
in  principle  and  sustained  by  authority,^  the  rule  being  that  the  statute 
only  begins  to  run  from  the  date  of  each  payment.^ 

1  Miller  v.   MiUer,    7  Pick.    (Mass.)  182;  Brown  v,  Agnew,  6  W.  &  S.  (Penn.) 

133.  235;    Sherwood  v.   Dimbar,   6  CaL   58; 

3  The  Maxy  ^lane  v,  Bechler,  12  Mo.  Lomaz  v,  PendletoD,  8  Call  (Ya.),  542; 

477  Buck  V.  Spofford,  40  Me.  328;  Regis  v. 

»  Campbell  v.  Calhoun,  1  Penn.  140.  Herbert,  16  La.  An.  224. 

*  Peaslee  v.  Breed,  18  N.  H.  489.  •  Bullock  v.  Campbell,  9  GiU  (Md.), 

s  Bullock  V.   Campbell,  9  Gill  (Md.),  182. 
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CHAPTER   XIV. 
Specialties. 

Sec.  172.  Sealed  Instinments.  SEa  175.  Bonds. 

173.  Corenants,  Qaiet    Eigoyment,  178.  Effect  oC  Acknowledgement    of 

Ac  Payment  on  Specudties. 

174.  Covenants  of  Warranty,  against 

Incnmbrances,  &c. 

Sec.  172.  Sealed  Inetniments. — In  all  those  States  where  sealed 
instraments,  or  ^'  specialties,"  as  thej  are  tedmicallj  called,  are  expressly 
brought  within  the  statute,^  the  statute  begins  to  ran  from  the  time 
when  a  caose  of  action  arises  thereon,  and  the  bar  is  complete  at  the 
expiration  of  the  statutory  period,  while  in  those  States  where  this  dass 
of  instruments  are  not  provided  for,  the  common-law  presumption  of 
payment  attaches  from  the  time  when  a  cause  of  action  arises,  and  be- 
comes complete  as  a  presumptive  bar  at  the  expiration  of  twenty  years 
from  that  time ; '  and  the  mere  lapse  of  twenty  years  without  any  de- 
mand, of  itself  raises  a  presumption  of  payment'    The  statement  of  t^e 

1  See  anU,  pp.  64-78,  for  instances  in  — were  cited  in  support  of  this  position  ; 

which  such  statutes  have  been  adopted  in  bat  Buijleb,   J.,   having  instructed  the 

different  States.  juiy  in  favor  of  the  plaintifi;  upon  a  rule 

'  Baas  V,  WULiams,  8  Pick.    (Mass.)  to  show  cause  obtained  by  the  defendant, 

187  ;  Jackson  v.  Sackett,  7  Wend.  (N.  Y.)  said  :  "  1  have  always  been  of  opinion  that 

94  ;  Oswald  v.  Leigh,  1  T.  R.  271.  no  less  time  than  twenty  years  could  of 

*  Wannamaker  v.  Van  Buskirk,  1  N.  T.  itself  form  a  presumption  that  a  bond  had 

£q.  6S5  ;  Mease  v.  Smith,  1  N.  J.  L.  443  ;  been  paid,  and,  as  there  was  no  evidence 

Evans  v,   Huffman,   5  N.  J.    Eq.   S54  ;  at  the  trial  in  aid  of  the  presumption,  I  left 

Moore  v.  Smith,  81  Penn.  St  182  ;  Hen-  the  question  to  the  jury  with  strong  direc- 

derson  v.  Lewis,  9  S.  &  R.  (Penn.)  379.  tions  in  favor  of  the  plaintiff;  for,  even 

But  in  Vermont,  where,  by  statute,  the  with  regard  to  the  rule  of  twenty  years, 

prescriptive  period  is  fifteen  years,  such  a  where  no  demand  has  been  made  during 

presumption  is  raised  from  the  lapse  of  that  time,  that  is  only  a  circumstance  for 

that  period.     Whitney  v,  French,  25  Yt.  the  jury  to  found  presumption  upon,  and 

663.     In  Oswald  v.  Leigh,  dnUj  a  bond  is  in  itself  no  legal  bar.     In  those  cases 

given  in  1765  was  sued  in  1784,  nineteen  where  satisfaction  of  a  bond  has  been  pre- 

years  and  a  half  after  it  was  given,  and,  as  sumed  within  a  less  period,  some  other 

both  parties  resided  in  Great  Britain  and  evidence  has  been  given  in  favor  of  such 

were  men  of  means,  it  was  insisted  that  the  a  presumption  ;  such  as  having  settled  an 

lapse  of  this  period  of  time  without  de-  account  in  the  intermediate  time,  without 

mand  raised  a  presumption  of  pajrment,  any  notice  having  been  taken  of  such  a 

and  the  cases  of  Rowley  v.  Tompkins,  tried  demand. 

in  1766  ;  Welden  v.  Davis,  tried  in  1760  ;  "It  is  manifest  that  this  doctrine  oi 

and  Moyle  v.  Roberts,  all  manuscript  cases,  twenty  years*  presumption  was  first  taken 
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law  by  BuLLER,  J.,  in  the  case  last  cited,  is  generally  adopted  in  this 
coontry ;  aad  niere  lapse  of  time  less  than  twenty  years  does  not  afford 

ap  by  Lord  Hale,  who  only  thought  it  ever,  ioclining  to  believe  the  real  truth  of 

a  circumstance  from  which  a  juiy  might  the  case  was  with  the  defendant,  desired 

presume  payment.     In  this  he  was  fol-  that  he  would  make  an  affidavit ;  which 

lowed  by  Lord  Holt,  who  held,  that  if  a  being  read  upon  a  subsequent  day,  and  not 

bond  be  of  twenty  years'  standing,  and  no  proving  satisfactory,  they  dischaiged  the 

demand  proved  thereon,  or  good  cause  of  rule.    And  TiORD  Mansfield,  0.  J.,  said 

so  long  forbearance  shown  on  solvit  ad  diem,  that  there  was  a  distinction  between  length 

he  should  intend  it  paid.    6  Mod.  22.   This  of  time  as  a  bar,  and  where  it  was  only  evi- 

doctrine  was  afterwards  adopted  by  Lord  dence  of  it :  the  former  was  positive,  the 

Raymond  in  the  case   of  Constable   v.  latter,  only  presumptive  ;  and  he  believed 

Somerset,  Hil.  1  Geo.  II.  atOuildhalL  That  that  in  the  case  of  a  bond  no  positive  time 

was  debt  upon  bond,  where  the  defendant,  had   been   expressly  laid    down    by  the 

an  executor,  craved  oyer  of  the  bond,  and  of  court ;  that  it  might  be  eighteen  or  nine* 

the  condition,  which  appeared  to  be  for  the  teen  years." 

payment  of  so  much  money,  six  months         But  in  this  country  it  is  generally  held 

after  the  death  of  the  defendant's  testator,  that  no  period  short  of  twenty  years  will 

The  defendant  in  his  plea  averred  that  the  raise  a  presumption  of  payment  of  a  bond, 

testator  died  on  the  I5th  March,  1711,  and  Clark  v.  Bogardus,  2  £dw.  (N.  Y.)  CK 

that  he  had  paid  the  said  sum  on  the  16th  SS7  ;  or  of  a  mortgage.  Doe  v.  Grafton 

March,  1711,  within  six  months  after  the  Bank,  19  Yt.  463 ;  Meyer  v.  Pruger,  7 

testator's  death,  and  thereupon  itfsue  was  Paige    (N.   Y.)  Ch.   465  ;    Ingraham  v, 

joined.   The  defendant  relied  on  the  ground  Baldwin,  9  N.  Y.  46 ;  or  a  covenant  of  any 

that,  as  he,  after  the  death  of  the  testator,  kind,   Johnson  v.  Stockton,   6  B.  Mon. 

his  father,  had  an  estate  in  the  plaintiff's  (Ky. )  408.    Eighteen  years  and  a  half  has 

neighborhood,  and  was  constant  and  r^gu*  been  held  not  sufficient  as  to  a  bond, 

lar  in  all  his  payments,  it  should  be  pre-  Baltz  v.  Bullman,  1  Yeatee  (Penn.),  684 ; 

sumed  that  the  money  was  paid  to  the '  Lesley  v.  Nones,  7  S.  It  R.  (Penn.)  410 ; 

plaintiff.      In  answer  to  this  olgection,  Hughes  v,   Hughes,   64   Penn.   St   240. 

I  evidence  was  given  of  a  demand  of  the  Such  a  presumption  may,  in  connection 

money  on  the  defendant  himself  in  1726  ;  with  other  circnmstances,  be  raised  by  the 

and  the  Chief  Justice  said,  that  the  pre-  lapse  of  a  less  period,  Moore  v.  Smith,  81 

sumption   of   money   having   been    paid  Penn.  St.  182 ;  Henderson  v.  Lewis,  9  8. 

which  was  due  on  bond,  if  it  were  put  in  A  R.  (Penn.)  879  ;  but  to  have  that  effect 

suit  after  twenty  years'  standing,  was  not  it  must  be  aided  by  persuasive  circum- 

the  old  but  a  new  doctrine,  which  had  stances,  Hughes  v,  Hughes,  amU, 
been  introduced  in  Lord  Hale's  time,  and         Courts  of  equity  act  in  analogy  to  the 

that  he  would  never  suffer  a  plaintiff  to  be  statute  of  limitations ;  and  i(  in  a  suit  for 

stripped  of  a  just  debt  by  such  a  presump-  the  foreclosure  of  a  mortgage,  the  lapse  of 

tion  as  was  then  contended  for.  time  be  such  that  the  orator  could  not 

"  This  opinion  seems  to  fortify  the  idea  maintain  a  suit  at  law  for  the  recovery  of 

which  I  took  up  at  the  trial,  in  answer  to  the  mortgaged  premises,  a  court  of  equity 

a  dictum  which  was  then  cited  (1  Burr,  would  presume  payment  and  satisfaction 

424),  that  the  question  of  presumption  of  of  the  mortgage  debt      This  period    is 

payment  within  a  less  time  than  twenty  fixed,  by  statute,  in  Vermont,  at  fifteen 

years  had  been  left  to  a  jury,  which  was  years.    Martin  v.  Bowker,  19  Vt    526. 

that  it  must  have  been  left  to  them  upon  See   also   McDonald   v.    Sims,   8    Kelly 

some  evidence  ;  and  in  such  case  the  slight*  (Ga.),  888;  Field  v,  Wilson,  6  B.  Mon. 

est  evidence  is  sufficient.    In  one  of  the  (Ky.)  479.     But  the  payment  of  interest 

Winchelsea   cases  (4  Burr.   1968),   Lord  upon  the  debt,  by  the  defendant,  or  of  any 

Mansfibld  expressly  said,  that»  if  a  bond  portion  of  the  principal,  or  any  other  act 

had  lain  dormant  for  twenty  years,  it  shall  recognizing  the  existence  of  the  mortgage, 

be  presumed  to  be  paid.    The  court,  how-  and  that  it  was  unsatisfied  and  obligatory 
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any  ground  for  a  presumptioii  of  payment  or  satisfaction  of  a  spedaity, 
whether  it  be  a  bond,*  mortgage,' judgment,*  l^acy,*  notes  onder  seal,^ 
or  any  instrument  in  the  nature  of  a  specialty,*  as  recognizances,  rent 
reserved  in  deeds,^  or  arrears  of  ground-rent,  taxes  on  leased  lands ;  ^ 


upon  him,  would  be  sufficient  to  repel  the 
presumption  of  payment,  and  take  the  case 
out  of  the  operation  of  the  statute.  Mar- 
tin V.  Bowker,  19  Vt.  626. 

A  Diamond  v.  Tobias,  12Penn.  St.  S12; 
Brubaker  v,  Taylor,  76  id.  83 ;  Moore  v. 
Smith,  81  id.  182  ;  Clark  v.  Bogardus,  2 
Edw.  (N.  Y.)  Ch.  387 ;  MiUer  «.  Smith, 
14  Wend.  (N.  Y.)  425.  That  this  pre- 
sumption does  not  avail  in  less  than  twen- 
ty years  as  to  any  specialty,  see  Meyer  v. 
Pruyn,  7  Paige  (N.  Y.)  Ch.  465,  and  this 
was  held  as  to  bonds.  Clark  v.  Bogardus, 
2  Edw.  (N.  Y.)  Ch.  387.  A  lapse  of  eigh- 
teen years  and  a  half  was  held  not  suffi- 
cient to  raise  a  presumption  that  a  bond 
was  void,  Baltz  v.  Bullman,  1  Yeates 
(Penn. ),  584 ;  Hughes  v.  Hughes,  54 
Penn.  St.  240 ;  Dehart  v.  Card,  Add.  (Penn.) 
844 ;  McCarthy  v.  Gordon,  4  Whart.  (Penn. ) 
821 ;  Lesley  v.  Nones,  7  S.  &  R.  (Penn.) 
410  ;  nor  will  the  lapse  of  anytime,  short 
of  twenty  years,  per  ae  raise  such  a  pre- 
sumption. Henderson  v.  Lewis,  9  S.  &  R. 
(Penn.)  87.  Twelve  years  was  held  in- 
sufficient. Einna  v.  Smith,  3  N.  J.  £q. 
14 ;  Rogers  v.  Bums,  27  Penn.  St.  525. 
And  this  includes  all  species  of  bonds, 
official  or  otherwise,  whei-e  the  statute  pro- 
vides no  special  period  of  limitation,  Back- 
en  toss  V.  Cam,  8  Watts  (Penn.),  286  ; 
Deimerr.  Sechrist,  1  Polk  (Penn.),  325  ;  or 
recognizances,  Ankeney  v,  Penrose,  18 
Penn.  St.  190;  Darlington's  Appropriation, 
13  id.  430  ;  Allen  v.  Sawyer,  2  P.  &  W. 
(Penn.)  325;  Galbraith  v.  Galbraith,  6 
Watts  (Penn.),  112. 

»  Flagg  17.  Ruden,  1  Bradf.  (N.  Y. 
Surr.)  192;  Bunder  v.  Snyder,  5  Barb. 
(N.  Y.)  63  ;  Reynolds  v.  Green,  10  Mich. 
355  ;  Howland  v.  Shurtleff,  2  Met.  (Mass.) 
26  ;  Martin  v.  Bowker,  19  Vt.  526  ;  Hoff- 
man V.  Harrington,  33  Mich.  392  ;  Inches 
V,  Leonard,  12  Mass.  379 ;  Donald  v. 
Sims,  3  Kelly  (Ga.).  883;  Cheever  v. 
Perley,  11  Allen  (Mass.),  584;  Bacon 
V,  Mclntire,  8  Met.  (Mass.)  87  ;  Hughes  v. 
Edwards,  9  Wheat.  (U.  S).  498  ;  Peck  v, 
Mallam,    10   N.    Y.   609;  Wilkinson  v. 


Flowers,  37  Miss.  379  ;  Newcomb  v.  St 
Peter's  Church,  2  Sandf.  (N.  Y.)  Ch.  686 
Peoples.  Wood,  12  Johns.  (N.  Y.)  242 
Collins  V,   Torrey,   7  id.    278;  Field  r 
WUson,   6    B.    Mon.    (Ky.)   479;  Jack 
son  V.  Wood,  12  Johns.  (N.  Y.)   242 
Giles  V.  Barmore,  5  Johns.   (N.  Y.)  Ch 
652  ;    Cleaveland   Ins.  Co.   v.   Reed,    24 
How.  (U.  S.)  284  ;  Downs  v.   Sooy,  28 
N.  J.  Eq.  56  ;  Green  r.  Pricker,  7  W.  & 
S.   (Penn.)  171  ;  or  any  lien.   Brock  v. 
Savage,  31  Penn.   St  410.      See  Chap. 
XVIII.  Mortgages. 

'  Miller  v.  Smith,  ante ;  Ck>pe  v.  Hum- 
phreys, 14  S.  &  R  (Penn.)  15  ;  Summer- 
vUle  V,  Holliday,  1  Watts  (Penn.),  507 ; 
Wills  V.  Gibson,  7  Penn.  St  154  ;  Denny 
V.  Eddy,  22  Pick.  (Mass.)  533.  But  the 
presumption  does  attach  until  the  judg- 
ment is  complete ;  that  is,  until  the  amount 
is  fixed,  both  debts  and  costs.  Wills  v. 
Gibson,  7  Penn.  St  415. 

•  Fouck  V.  Brown,' 2  Watts  (Penn.), 
209  ;  Strahn's  Appeal,  23  Penn.  St  851  ; 
Kingman  v.  Kingmau,  127  Mass.  249. 

*  Rickert  v.  Gristwite,  1  Pittsb.  (Penn.) 
153. 

«  Galbraith  o.  Galbraith,  6  Watt<< 
(Penn.),  112;  Ankeney  v.  Penrose,  18 
Penn.  St  190 ;  Allen  v.  Sawyer,  2  P.  & 
W.  (Penn.)  825. 

7  McGuesney  v,  Heister,  83  Penn.  St 
435;  St  Mary's  Church  v.  Miles,  1 
Whart.  (Penn.)  229  ;  or  rent  reserved  by 
deed.  Barleys.  Jackson,  16  Johns.  (N.  Y.) 
210 ;  Lyon  v,  Odell,  66  N.  Y.  28. 

^  McLaughlin  v.  Eain,  45  Penn.  St 
113  ;  Woodbum  v.  Farmers,*  &c.  Bank,  5 
W.  &  S.  (Penn.)  447.  Municipal  assess- 
ments are  presumed  to  have  been  paid  by 
lapse  of  twenty  years.  Ex  parte  Serrell, 
9  Hun  (N.  Y.),  283  ;  Fisher  «.  New  York, 
6  id,  64  ;  Ex  parte  Striker,  71  N.  Y.  603. 
Such  assessments  are  treated  as  in  the 
nature  of  judgments,  Mayor  v.  Colgate,  12 
N.  Y.  140.  But  in  New  York  this  spe- 
cies of  assessments  is  confirmed  by  the 
courts,  and  for  that  reason  properly  par- 
take of  the  nature  of  judgments ;  but  when 
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and  that  the  consideration  named  in  a  deed  as  received  has  been  paid.^ 
And  in  a  Penns3'lvania  case  *  where  the  parties  had  made  a  parol  parti- 
tion of  lands,  with  an  agreement  for  an  owelty  of  partition  after  the 
lapse  of  twenty  years,  it  was  held  that  payment  of  the  same  would  be 
presumed ;  and  it  may  be  stated  as  a  general  proposition  that  this  pre- 
sumption attaches  to  every  species  of  specialty  claim.  But  it  must  be 
borne  in  mind  that,  unless  the  instrument  or  obligation  creates  a  pres- 
ent right  of  action,  the  presumption,  like  the  statute,  onl}'  attaches  from 
the  time  when  the  right  of  action  accrued.  But  being  a  common-law 
presumption,  even  though  it  is  also  made  so  by  statute,  it  may  be  set 
up  by  a  defendant,  whether  he  is  a  resident  of  the  State  in  which  the 
action  is  brought  or  not ;  *  the  distinction  being,  that  where  the  statutory 
presumption  is  relied  upon  it  should  be  pleaded,  while  the  common-law 
presumption  is  a  mere  matter  of  evidence,  and  may  be  urged  at  the  trial 
without  having  been  pleaded.  There  is  still  another  distinction  be- 
tween a  presumption  raised  by  the  law  and  one  that  is  prescribed  by  the 
statute ;  and  that  is,  that  the  latter  is  absolute,  unless  made  otherwise  in 
terms,  while  the  former  is  dependent  upon  a  variety  of  circumstances 
which  (as  we  have  seen)  may  entirely  destroy  its  force.  In  New  York  * 
the  presumption  may  be  repelled  by  proof  of  payment  of  some  part,  or 
by  a  written  acknowledgment.  In  North  Carolina,^  the  presumption  is 
reduced  to  ten  years,  except  as  to  mortgages,  which  is  thirteen  years,  sub- 
ject to  the  same  rules  as  exist  at  common  law.  In  Arkansas  ^  similar 
provisions  exist,  except  that  payment  of  part,  or  a  written  acknowledg- 
ment, is  necessary'  to  remove  the  presumption ;  so  also  in  Missouri,^ 
except  that  the  period  is  twenty  years.  In  England,  by  Stat.  3  &  4  Wm. 
IV.  c.  42,  specialties  are  brought  within  the  statute,  and  are  barred  in 
ten  yesLTs. 

Sec.  173.  Covenanta,  Quiet  Enjoyment,  &c. — There  is  often  a 
question  as  to  covenants  of  a  more  or  less  continuous  nature,  such  as 
covenants  for  title  and  quiet  enjoyment,  as  to  how  far  in  those  States 
where  the  statute  embraces  specialties  they  are  within  the  statute.  In 
an  English  case,^  arising  under  the  statute  3  &  4  Wm.  IV.,  the  question 
was  considered  at  some  length  by  Eellt,  C.  B.,  and  his  observations 
are  quoted  here,  as  they  may  be  of  general  use.®  They  were  as  follows : 
''  There  is  a  distinction  between  the  covenant  for  title  and  the  covenant 
for  quiet  enjoyment.     The  covenant  for  title  is  broken  by  the  existence 


they  are  not  required  to  be  so  affirmed, 
they  cannot  in  any  sense  be  said  to  have 
any  of  the  attributes  of  a  judgment. 
1  Pryor  v.  Wood,  31  Penn.  St.  142. 
.  2  Higgs  «.  Stimmel,  8  P.  &  W.  (Penn. ) 
115. 

^  Sanderson    v,    Olmstead,   4    Chand. 
(Wis.)  190. 

*  See  A^ppendix. 

*  See  Appendix. 


^  See  Appendix. 

^  See  Appendix. 

B  Spear  .r.  Green,  L.  K.  9  Ex.  99. 

^  Id.  116.  It  should  be  observed, 
however,  that  the  judgment  of  the  majority 
of  the  court  in  the  case  was  different  from 
that  of  the  Chief  Baron,  but  principally 
upon  different  grounds.  The  facts  of  the 
case  sufficiently  appear  from  the  judgment. 
Banning  on  Limitations,  177-187. 
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« 

of  an  adverse  title  in  another,  as  in  this  case,  by  a  lease,  its  mere  exist- 
ence rendering  the  land  of  less  value.*  The  covenant  for  quiet  enjoy- 
ment is  broken  only  when  the  covenantee  is  disturbed,  as  in  this  case 
by  the  entry  into  the  mine  and  the  taking  the  fragments  of  coal  in  1848.* 

^  The  mle  may  be  said  to  be  that  if  the  Lorering,   id.   916;  Morgan  v.    Httnt,   2 

grantor  was  not  seised,  the  covenant  of  Vent   213;    Daerdemay  v,   Oland,    Cro. 

seisin  is  immediately  broken.    Greenby  v.  £lus.  768 ;  Ashton  v.  Martyn,  2  Keb.  268. 

Wilcoks,  2  Johns.  (N*.  Y.)  I ;  Bingham  v.  So  does  a  recovery  in  (ejectment     Cobb  v, 

Wetherwax,  1 N.  Y.  609;  Hamilton  «.  WU-  Wellborn,  2  Dev.  (N.  C.)  L.  388;  Mitchell 

son,  4  Johns.  (N.  Y.)  72;  Grannis  v,  Clark,  o.  Warner,  $  Conn.  522.     But  contra,  and 

8  Cow.  (N .  Y. ),  86 ;  McCarty  o.  Leggett,  3  holding  that  it  does  not  constitute  a  breach. 

Hill  (N.  Y.),  134;  Scantlin  v,  Allison,  12  see  Kerrt*.  Shaw,  13  Johns.  (N.  Y.)  236. 

Kan.  35;  Coleman  v.  Lyman,  42  Ind.  289;  Or  in  trespass  where  the  title  is  involved. 

Dale  V.  Shirley,  8  Kan.  276;  Salmon  v,  Cobb  v.  Wellborn,  ante.     But  eontrat  see 

Vallejo,  41  Cal.  481.     But  it  was  held  in  Webb  r.  Alexander,  7  Wend.  (N.  Y.)  281. 

Scott  V.  Twiss,  4  Neb.  133,  that  if  the  But  the  language  of  the  covenant  must  be 

grantor  was  in  exclusive  possession  under  looked  to,  and  it  may  be  such  that  a  mere 

claim  of  title,  the  covenant  of  seisin  is  not  judgment  in  an  action  involvihg  the  titie 

broken  until  the  purchaser  or  those  claim-  will  not  operate  as  a  breach.     Thus,  if  tliA 

ing  under  him  are  evicted  by  title  para-  covenant  is  that  "  the  lessee  shall  e^joy 

mount.    To  constitute  a  breach,  the  person  the    premises   without   lawful  eviction  ** 

claiming  title  must  have  had  a  valid  right  (Anonymous,  3  Leon.  71,  pi.  100),  it  has 

thereto.     Gerald  v.  Elly,  51  Iowa,  821.  been  held  that  a  bill  in  equity  involving 

'  As  illustrative  of  the  time  when  the  the  title,  brought  against  the  lessor  alone, 

statute  begins  to  run  for  breaches  of  a  cov-  does  not  operate  as  a  breach.     See  also 

enant  for  quiet  enjoyment,  it  may  not  be  Selby  v.  Chute,  1  Rol.  Ab.  430,  pi.  15, 

amiss  to  give  instances  of  acts  which  con-  The  covenant  may  be  either  general  or  qua- 

stitute  a  breach.     Breaches  of  this  cove-  lified;  but  in  either  case  it  runs  with  the 

nant  may  occur  either  by  a  molestation  land.     Campbell  v.  Lewis,  8  Taunt.  715 ; 

arising  from  a  suit  at  law  or  in  equity  Noke  v.   Awder,   Cro.  Eli?:.   378.     Even 

relating  to  the  title  or  possession,  or  by  though  the  language  of  the  covenants  if 

any  act  by  which  the  lessee  is  disturbed  in  that,  **  subject  to  the  payment  of  the  rent 

the  possession  of  the  premises.     Of  the  and  the  performance  of  the  covenants,"  the 

first  kind  is  a  recovery  by  ejectment  by  a  le^&ee  shall  quietly  eigoy,  yet  such  words 

person  having  a  lawful  title,  or  any  other  do  not  constitute  a  condition  precedent, 

suit  by  which  the  peaceable  occupation  of  and  a  recovery  may  be  had  by  the  lessee 

the  premises  is  prevented.  Thus,  a  covenant  for  a  breach  of  the  covenant,  although  be 

in  a  lease  that  the  lessee  should  quietly  has  not  paid  the  rent  or  performed  his 

enjoy  the  estate  discharged  from  taxes  is  covenants.     Daw.son  v.  Dyer,  5  B.  &  Ad. 

broken  by  a  suit  for  them,  although  com-  584  ;  Allen  v.   Babbington,   1  Sid.   280  ; 

menced  after  the  expiration  of  the  term.  Hayes  v.  Biokerstaff,  2  Mod.  84  ;  Anony- 

Laming  r.  Laming,  Cro.  Eliz,  316.     But  mous,  2  Show.  202;  Wakeman  v,  Waker, 

where  the  breach  assigned  was,  "  that  the  1  Vent.  294.     Any  description  of  annoy- 

defeudant  had  exhibited  a  bill  in  chancery  ance  to  the  occupation  of   the  premises 

against  him  for  ploughing  meadow,  and  ob-  which  prevents  the  lessee  from  enjoying 

tained  an  injunction,  which  had  been  dis-  his  property  in  so  ample  a  manner  as  he  is 

solved  with  costs,"  it  was  held  on  demurrer  entitled  to  do  by  the  terms  of  the  lease, 

to  be  no  breach  ofcovenant;  for  the  covenant  amounts  to  a  breach  of  the  covenant  for 

was  for  quiet  enjoyment,  and  this  was  a  quiet  enjoyment  of  the  second  sort.     Thus, 

suit  for  waste.     Morgan  v.  Hunt,  2  Vent  if  a  man  covenants  that  he  will  not  inter- 

215    But  a  suit  in  equity  that  involves  the  rupt  the  covenantee  in  the  enjoyment  of 

title  and  estate  operates  as  a  breach.    Coul*  premises,  the  erection  of.  a  gate  which  in- 

ston  V,  Carr,  Cro.   Eliz.  347;  Laiming  v.  tercepts  them  is  a  breach  of  the  covenant. 
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The  deed  of  purchase  hating  conteyed  to  Jameson,  and  afberwards  to 

although  he  had  a  right  to  erect  it    An-  pest,  or  otherwise,  as  there  is  no  implied 

drews  v.  Paradise,  8  Mod.  818.    A  mere  obligation  upon  a  landlord  to  keep  the 

demand  of  rent  by  a  person  having  a  supe-  premises  tenantable.     Brown  v.  Quilter, 

rior  title  does  not  amount  to  a  breach,  nor  Ambler,  620.     The  coyenant  only  extends 

does  any  act  of  the   lessor  that  merely  to  lawful  interruptions,  whether  the  word 

amounts  to  a  trespass.    There  must  be  "  lawful "  is  used  in  the  covenant  or  not. 

either  an  actual  or  constructive  eviction.  Foster  v.  Pierson,  4  T.  R.  617 ;  Dudley  v. 

Cowan  V.  Silliman,  4  Dev.  (N.  C.)  L.  46  ;  Falliot,  8  id.  584;  Migorv.  Origg,  2  Mod. 

Mayor  v.  Mabie,  13  N.  Y.  161 ;  Valet  v.  218.    And  an  allegation  of  a  breach  that 

Herner,  1  Hilt.  (N.  Y.  C.  P.)  149;  Louns^  does  not  show  an  interruption  by  title  is 

buryv.  Snyder,  81  N.  Y.  514.    Nor  does  an  bad«     Rantin   v.    Robertson,    2    Strobh. 

unlawful  act  of  another  disturbing  the  (8.  C.)  866;  Mayor  v.  Mabie.  18  N.  Y. 

tenant's  possession  amount  to  a  breach.  151 ;  Perry  v.  Edwards,  1  Strange,  400 ; 

There  must  be  a  rightful  interruption  by  a  Nicholas  v.  Pnllin,  1  Lev.  83  ;  Holmes  v. 

paramount  title.    Rootin  v.  Robertson,  2  Seller,  8  id.  805;  Bailey  v.  Hughes,  W.  Jo. 

Strobh.  (S.  C.)  866.    But  there  may  be  an  242;  Hamondv.  Dod,  Cro.  Car.  5;  Anony- 

eviction  and  a  consequent  breach  without  mous,  LofFt,  460;  Chaundflower  v.  Priest* 

a  judgment  Cobb  v.  Wellborn,  2  Dev.  (N*  ley,    Yelv.   80.      General  covenants    for 

C.)  L.  388;  Stewart  v.  Drake,  9  N.  J.  L.  quiet  ei^oyment  are  not  broken  by  a  tor- 

189;  McGary  v.  Hastings,  89  CaL  360;  Orist  tious  eviction,  but  by  an  eviction  by  title 

o.  Hodges,  8  Dev.  (N.  C.)  L.  200.    Such  a  only.    Hayes  v.  Bickerstaff,  Vaughan,  118; 

covenant  may  be  said  to  be  broken  when-  Hunt  v.  Allen,   Winch.   25;   Tisdale  v. 

ever  there  has  been  an  involuntary  loss  of  Essex,  Hob.  35.    And,  in  an  action  for  a 

possession  by  the  hostile  assertion  of  an  breach  of  such  a  covenant,  the  plaintlflTs 

irresistible  title,  whether  with  or  without  declaration   must   set  up  an  eviction  by 

'judgment,  or  whether  an  actual  disposses-  title  paramount.  Walton  v,  Hele,  2  Saund. 

sion  has  transpired  or  not.     It  is  enough  if  177;  Lanning  v.  Lovering,  Cro.  Eliz.  916; 

the  title  is  paramount,  and  is  asserted  so  Nokea'  Case,   4  Coke,  80  b ;  Bloxam  v. 

that  the  tenant  must  either  quit  possession  Walker,  Freem.  124;  Fosters.  Mapes,  Cro. 

or  yield  to  it.     McGary  o.  Hastings,  89  Elus.  212;   Brocking  v.   Cham,  Cro.  Jao. 

Cal.  860.     So  if,  after  a  demise  of  mines  425;  Hamond  v.  Dod,  Cro.  Car.  5;  Cowper 

containing  the  usual  covenant  for  quiet  en^  «.  Pollard,  W.  Jor  197. 

joyment,  the  lessor  digs  a  quarry  over  the  But  a  disturbance  of  the  lessee  by  the 

mines,  and  makes  holes,  through  which  lessor  himself  is  not  regarded  with  the  same 

water  percolate^    and   escapes   into    the  lenity  as  an  eviction  by  a  stranger;  it  being 

mines,  although  he  had  a  legal  right  to  dear  that  the  lessor  exposes  himself  to  an 

work  the  quarry,  his  doing  so  in  such  a  action  on  his  covenant,  although  he  enters 

manner  amounts  to  a  breach  of  the  covenant  wrongfully,  notwithstanding  the  covenant 

for  quiet  enjoyment  of  the  mines.     Shaw  provides  against   lawful    evictions  only. 

V,  Stenton,  2  H.  &  N.  858.    An  action  on  Corns  v.  -«— ^,  Cro.  Eliz.  544;  Andrew's 

the  covenant  for  quiet  enjoyment  may  be  Case,    id.   214  ;    Penning  v.   Plat,   Cro. 

maintained  for  the  disturbance  of  a  way  of  Jac.  888;  Pemberton  v.  Piatt,  1  Rol.  267; 

necessity,  Morris  v.  Edgington,  8  Taunt.  Cave  v.  Brookesby,  W.  Jo.  860;  Crosse  «. 

24  ;  or  of  a  way  by  grant  from  the  cove-  Young,  2  Show.  425;  Lloyd  «.  Tomkies,  1 

nantor,  Pomfret  v.  Ricroft,  1  Saund.  822.  T.  R.  671.    And  see  Seaman  v.  Browning, 

It  must  be  rememl>ered,  however,  that  the  1  Leon.  157*    For,  in  such  a  case,  the  court 

*act  done  must  be  in  the  assertion  of  title,  will  not  consider  the  word  '*  lawful ;  '*  nor 

and  not  a  mere  tortious  act  for  which  an  drive  the  plaintiff  to  his  action  of  trespass, 

action  of  trespass  might  be  maintained,  when  by  the  general  ihiplied  covenant  in 

Sadden  «.  Senate,  18  East,  72.    A  covenant  law  the  lessor  has  engaged  not  to  avoid  his 

for  quiet  ei^oyment  does  not  oblige  the  own  deed,  either  by  a  rightful  or  tortious 

lessor  to  rebuild  or  repair,  in  case  the  build-  entry.     Crosse  v.  Young,  anU  ;  Lloyd  v. 

ings  are  destroyed  or  injured  by  fire,  trai-  Tompkies,  ante*    Indeed,  it  would  hardly 
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the  plaintiff,  the  mines  under  the  land,  as  well  as  the  surface,  the  cove- 
be  coasistent  with  reason  to  allow  the  les-  ing  at  the  time  when  the  lease  was  made, 
sor  to  defeat  the  tenancy  by  pleading  his  and  not  nnder  rights  snbsequentlyacqnired. 
own  wrong.  Ellis  v.  Welch,  6  Mass.  246.     The  rale  is. 

So,  if  a  lessor  covenants  for  quiet  enjoy-  as  expressed  in  Enapp  t>.  Marlboro,  34  Vt. 

ment  against  himself  and  his  executors,  the  235,   that,  to  sustain  an  action  for  the 

lessee,  on  eviction  by  the  executor,  need  breach  of  a  covenant  for  quiet  enjoyment, 

not  show  that  the  executor  entered  by  title,  it  is  necessary  for  the  plaintiff  to  prove  that 

any  more  than  in  the  case  of  the  lessor  he  was  evicted  by  a  person  who  had  a  law- 

himself.    Forte  v.  Vine,  2  Rol.  21;  Katcliff  ful  and  paramount  title,  existing  before  or 

V. ,  1  61.  &  Gold.  80.  at  the  time  when  the  covenant  was  entered 

To  support  an  action  against  the  lessor,  into,  as  the  covenant  relates  only  to  the 
it  is  not  necessary  that  he  should  have  a  acts  of  those  claiming  title  and  to  rights 
title  to  enter;  it  is  sufficient  if  he  enters  existing  at  the  time  it  was  entered  into, 
under  a  claim  of  one.  Lloyd  v.  Tomkies,  See  also  Grist  v.  Hodges,  3  Dev.  (K.  C.) 
1  T.  R.  671.  And  in  the  case  just  cited,  L.  200.  A  mere  demand  of  possession  by 
where  a  vendor  prevented  a  purchaser  from  a  person  having  title  does  not  operate  as  a 
enjoying  a  new  appurtenance  to  the  house  breach  of  this  covenant.  Cowan  v.  Silli- 
sold,  by  locking  it  up  against  the  purchas-  man,  4  id.  46.  Nor  does  an  eviction  from 
er's  will,  the  court  held  that  this  was  such  a  part  of  the  premises  under  a  statute,  or 
an  assertion  of  right  as  to  render  the  lessor  municipal  authority.  Frost  v.  Earnest,  4 
liable  to  an  action.  The  covenant  goes  to  Whart.  (Penn.)  S6. 
the  possession,  and  not  to  the  title,  and  is  An  accidental  trespass  on  the  premises  in 
not  broken  by  a  failure  of  the  lessor's  title  hunting,  Seddon  v.  Senate,  13  East,  72,  or 
merely.  Parker  v.  Dunn,  2  Jones  (N.  C.)  an  entry  for  the  purpose  of  beating  the 
L.  203  ;  Waldron  v.  McCarty,  3  Johns,  lessee,  would  not  have  that  effect.  Penn 
(N.  Y.)  471;  Howards.  Doolittle,  SDuer  «.  Glover,  Cro.  Eliz.  421.  If  the  lessor 
(N.  Y.  Superior  Ct,),  464;  Whitbeck  r.  covenants  for  quiet  enjoyment  against  the 
Cook,  11  Johns.  (N.  Y.)  483;  Boothby  v.  acts  of  a  person  particularly  specified,  a 
Hathaway,  20  Me.  251 ;  Webb  v,  Alexan-  disturbance  by  that  person  will  amount  to 
der,  7  Wend.  (N.  Y.)  281 ;  Kortz  v.  Car-  a  breach,  whether  it  is  a  rightful  or  tortious 
penter,  5  Johns.  (N.  Y.)  120;  Van  Slyck  disturbance.  Foster  v,  Mapes,  Cro.  Eliz. 
V.  Kimball,  8  id.  198;  Grist  v,  Hodges,  3  212;  Tisdale  v.  Essex,  Hob.  35;  Hill  v, 
Dev.  (N.  C.)  L.  200;  Cable  v.  Wellborn,  2  Browne,  Freem.  142;  Perry  v,  Edwards,  1 
id.  388.  And  it  has  been  held  that  a  mere  Stra.  400;  Nash  v.  Palmer,  5  M.  &  S.  374; 
recovery  in  ejectment  does  not  have  that  Fowle  v.  Welsh,  1  B.  &  C.  29.  ,  But  see 
effect.  Kerr  v,  Shaw,  13  Johns.  (N.  Y.)  Hayes  v.  Bickerstaff,  Vaugh.  118.  So, 
236.  Or  in  trespass  as  a  person  claiming  where  one  covenanted  for  quiet  enjoyment 
title  to  the  land.  Webb  v.  Alexander,  arUe,  without  interruption  by  any  person  **  hav* 
But  the  better  rule  would  seem  to  be  that  ing  or  claiming,  or  pretending  to  have  or 
a  recovery  against  the  lessor  in  any  action  claim,"  any  right  of  common,  and  a  breach 
either  at  law  or  in  equity  involving  his  "was  assigned,  alleging  an  interruption  by 
title  or  estate,  and  affecting  his  immediate  one  J.  B.,  who  claimed  common,  &c.,  it 
right  of  possession,  operates  as  a  breach  of  was  held  that  the  plaintiff  need  not  show 
the  ordinary  covenant  for  quiet  enjoyment,  any  title  in  J.  6. ;  for  the  covenant  ex- 
Martin  V,  Martin,  1  Dev.  (N.  C.)  L.  43;  2  pressly  extended  not  only  to  those  who  bad 
Piatt  on  Leases,  289,  and  cases  cited.  But  right,  but  to  those  who  claimed  or  pre- 
in  order  to  constitute  a  breach  there  must  tended  to  a  right;  and,  therefore,  whether 
be  a  union  of  acts  of  disturbance  and  title,  the  claim  were  rightful  or  groundless,  the 
and  a  disturbance  by  a  mere  intruder  does  covenantor  was  liable.  Southgate  v.  Chap- 
not  create  a  breach.  Hoppes  v.  Cheek,  21  Hn,  10  Mod.  883;  Perry  v,  Edwards,  Stra. 
Ark.  585;  Runtin  v.  Robertson,  2  Strobh.  400. 

(S.  C. )  866.    And  the  eviction  and  disturb-  If  a  general  covenant  for  quiet  enjoyment 

ance  must  be  under  rights  or  a  title  exist-  contains  an  exception  of  particular  persons. 
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nant  of  the  defendant  was  that  he  had  good  title  to  the  mines.    That 

the  exception  will  be  constraed  strictlj,  ao  tiff  is  interrapted  must  be  shown,  other- 
as  not  to  include  any  others  than  those  wise  the  breach  will  not  be  well  assigned, 
expressly  named.  Woodrosse  v.  Green-  Anon.,  Com.  228.  In  an  action  on  a  cove- 
wood,  Cro.  EUiz.  517.  A  covenant  for  the  nant  that  the  lessor  is  seised  in  fee,  a  breach 
quiet  enjoyment  of  certain  premises  de-  may  be  assigned  in  terms  as  geneiul  as  the 
mised,  excepting  from  the  demise  to  covenant,  viz.,  that  he  was  not  seised  in 
one  £.  E.  a  certain  close,  parcel  thereof,  fee,  without  showing  that  another  was  so 
does  not  amount  to  a  covenant  for  quiet  seised,  nor  why  the  defendant  was  not  so 
enjoyment  against  an  interruption  by  seised.  Muscot  v.  Ballet,  Cro.  Jac.  869  ; 
E.  K.  as  to  the  fands  actually  comprised  Glinister  v.  Audley,  T.  Raym.  14;  Glim- 
in  the  lease.  Woodroff  v.  Greenwood,  ston  v»  Audly,  1  Keb.  58.  So,  on  a  cove- 
Cro.  £liz.  617  ;  Rashleigh  v.  Williams,  nant  that  the  lessor  has  good  right  to  de- 
2  Vent.  61.  mise,  the  lessee  may  assign  as  a  breach  that 
In  assigning  a  breach  of  a  covenant  for  he  had  not  good  right,  without  showing  in 
quiet  enjoyment,  where  the  interruption  is  whom  the  right  was  vested.  Bradshaw's 
tiie  act  of  a  third  party,  against  whom  Case,  9  Coke,  60  b  ;  Salman  v.  Bradsbaw, 
the  covenant  has  not  specifically  provided,  Cro.  Jac  804;  Lancashire  v.  Glover,  2 
It  is  not  sufficient  to  allege  that  having  Show.  460. 

lawful  right  and  title  he  entered,  without  In  an  action  on  a  covenant  for  quiet 

alleging  also  that  he  had  such  lawful  title  enjoyment,   an   allegation,   as   a  breach, 

before  or  at  the  time  of  the  date  of  the  lease  that    the    plaintiff   (lessee)   entered    and 

to  thd  plaintiff;  for  possibly  he  might  have  was   evicted   by   the   defendant  (lessor)^ 

derived  title  from  the  plaintiff  himself,  is    not    supported    by    proof    that    he 

Eirby   v,    Hanksaker,    Cro.     Jac    315 ;  made  a  demand  of  possession    and    was 

Wooten  V,  Hele,  2  Saund.  177 ;  Proctor  refused,  an  expulsion,  which  is  a  putting 

V.  Newton,  1  Vent.  184 ;  Norman  v.  Fos-  out,  not  having  taken  place;  for  a  party 

ter,  1  Mod.  101 ;  Forte  v.  Vine,  2  Rol.  21 ;  who  comes  to  claim,  but  has  never  entered, 

Skinner  v.  Eilbys,  1  Show.  70;  Anon.,  2  cannot  be  expelled.     The  breach  is  not  for 

Vent.  46;  Rashleigh  v.  Williams,  2  Vent,  expelling,  but  for  not  letting  in.     Hawkes 

61 ;    Buckley  v,    Williams,   3  Lev.  825  ;  v,  Orton,  5  Ad.  &  £1.  367;  Warn  v.  Bick- 

Jordan  v,  Twells,  Ca.  temp.  Hard.  171;  ford,  9  Pri.  43.    The  ordinary  covenant,  by 

Foster  v.  Pierson,  4  T.  R.  617  ;  Hodgson  the  lessor,  for  quiet  enjoyment  as  against 

V,  The  East  India  Company,  8  T.  R.  278  ;  any  person  claiming  by,  from,  or  under 

Gampbell  v.  Lewis,  8  B.  &  Aid.  892.    And  him,  is  broken  by  an  eviction  of  the  tenant 

Ree  Noble  v.  Eing,  1  H.  BL  34 ;  Brookes  by  the   lessor's  widow  entitled  under  a 

V.  Humphreys,  5  Bing.  N.  C.  55 ;  Eraser  conveyance    taken   by  the  lessor  to  the 

V.  Skey,  2  Chit.  646.     It  is  not  necessary,  use  of  himself  and  his  ¥rife.    Butler  v, 

however,  for  the  declaration  to  show  what  Swinnerton,   Cro.   Jac.    657.      Also,    by 

title  he  had.    A  different  rule  would  im-  an  eviction  by  a  person  claiming  under  a 

pose  insuperable  difficulties  on  the  plaintiff,  prior  appointment  by  the  covenantor  and 

a  knowledge  of  the  title  being  only  to  be  another  person.     Calvert  v,  Sebright,  15 

acquired  by  inspection  of  the  deeds,  to  Beav.  156.     As  to  what   constitutes  an 

which  he  could  not  have  access.     Proctor  eviction,  see  chapter  on  Eviction,  post, 

V,  Newton,  ante;  Foster  v.  Pierson,  ante;  But  a  distress  for  arrears  of  land-tax  due 

Hodgson  V.  The  East  India  Company,  ante,  from  the  lessor  at  the  time  of  the  demise 

But  where  the  interruption  is  by  the  lessor  will  not  operate  as  a  breach.    Stanley  v, 

himself.  Corns  v, ,  Cra  Eliz.  544,  or  Hayes,  8  Q.  B.  105.    The  lessee  of  a  house 

by  a  person  against  whose  acts  the  covenant  and  garden,  forming  part  of  a  laige  area 

has  specially  provided,  it  is  sufficient  to  of  building  ground,  is  not  entitled  under 

allege  an  entry  by  him,  without  stating  this  covenant  to  restrain  the  lessor  or  per- 

under  what  title  or  pretence,  or  whether  by  sons  claiming  under  him  from  building  on 

right  or  wrong,  Foster  V.  Mape8,a»to.  Some  the  adjoining  land  so  as  to  obstruct  the 

particular  act,  however,  by  which  the  plain-  free  access  of  light  and  air  to  the  garden. 
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covenant,  I  think,  was  broken  as  soon  as  it  was  made,  by  reason  of  his 
having  before  become  party  to  a  lease  of  the  mines,  which  lease  was  then 
in  force.^    It  was  a  covenant  running  with  the  land,  and  a  continuing 

Potts  V,  Smith,  L.  R.  6  £q.  311.      When  hii  occupation  of  the  mine,  will  constitute 

contained  in  a  lease  of  the  exdnslve  right  a  hreach.    Shaw  v.  Stenton,  2  H.  &  N. 

of  shooting  and  sporting  over  a  farm,  this  858. 

covenant  does  not  hinder  the  tenant  of  the  Under  a  covenant  by  the  lessor,  in  an 
farm  from  using  the  land  in  the  ordinary  underlease,  that  the  lessee  shall  hold  the 
way,  or  from  destroying  ftirze  and  under*  premises  without  any  lawful  eviction,  &c., 
wood  in  the  reasonable  use  of  the  land  as  a  by  the  lessor,  or  any  persons  whomsoever 
farm;  and  the  lessor  will  not  he  liable  for  claiming  by,  from,  under  or  in  trust  for 
wrongful  acts  committed  by  such  tenant  her,  or  by  or  through  her  acts,  means, 
contrary  to  the  reservation  of  his  landlord,  right,  &c.,  an  eviction  of  the  underlessee 
Jefhyes  r.  Evans,  19  C.  B.  N.  a.  246.  See  by  the  original  lessor  for  a  forfeiture  in- 
Newton  V.  Wilmot,  8M.  &W.  711.  Under  ctirred  by  the  use  of  the  premises  as  a  shop, 
a  covenant  in  the  form  above  mentioned  con-  contrary  to  a  covenant  in  the  original  lease, 
tained  in  a  lease  of  a  stream  of  water  ex-  of  which  the  underlessee  had  not  been  in- 
cepting so  much  as  should  be  sufficient  for  formed,  is  not  an  eviction  by  means  of  the 
the  supply  of  persons  with  whom  the  lessor  lessor  within  the  meaning  of  the  covenant, 
should  have  already  oontiacted,  diversions  Spencer  v.  Maniott,  1  B.  &  C.  457.  See 
occasioned  by  contracts  made  previously  to  Woodhouse  v.  Jenkins,  9  Bing.  481.  Un- 
the  demise  will  not  constitute  breaches,  der  a  covenant  that  the  tenant,  paying  the 
Blatchford  v.  Plymouth,  8  Bing.  N.  C.  rent  and  performing  the  covenants,  shall 
091.  Where  the  covenant  provides  that  quietly  enjoy,  the  payment  of  rent  is  not  a 
the  lessee  shall  quietly  hold  and  ei^oy  the  condition  precedent  to  the  performance  of 
premises  for  and  during  the  said  term,  the  the  covenant  for  quiet  enjoyment.  Daw- 
last  words  must  be  taken  to  refer  to  the  term  son  v.  Dyer,  5  B.  &  Ad.  584.  A  clause  in 
which  the  lessor  assumed  to  grant  by  the  a  deed,  whereby  the  lessor  "  for  himself^ 
lease,  and  not  to  the  term  which  he  had  his  heirs  and  assigns,  the  premises  unto  tiie 
actually  had  power  to  grant.  Evans  v.  lessee,  his  executors,  administrators,  and 
Yaughan,  4  B.  &  C.  261,  268.  assigns,  under  the  rents,  covenants,  ftc., 
A  general  covenant  for  quiet  enjoyment  before  expressed,  against  all  persons  what- 
extends  only  to  the  acts  of  persons  claim-  soever  lawfully  claiming  the  same,  shall 
ing  under  a  lawful  title.  Dudley  v,  Fol-  and  will,  during  the  terra,  warrant  and  de- 
liott,  3  T.  R.  584.  For  the  law  will  never  fend,"  operates  as  an  express  covenant  for 
adjudge  that  a  lessor  covenants  against  the  quiet  eT\joyment  during  the  whole  term 
wrongful  acts  of  strangers,  except  his  cove-  granted  by  the  lease.  Williams  v.  Bnrrell, 
nant  is  express  to  that  purpose.    Wotton  1 C.  B.  402. 

V.  Hele,  2  Wms.  Saund.  178,  note  (8).  i  Covenants  ofthis  character  are  broken 
The  construction,  however,  is  different  by  the  existence  of  any  incumbrance  upon 
where  an  individual  is  named ;  for  there  the  land  the  instant  the  deed  or  lease  is 
the  covenantor  is  presumed  to  know  the  delivered.  Seitzinger  v.  Weaver,  1  Bawle 
person  against  whose  acts  he  is  content  to  (Penn. ),  877;  Knepper  t^.  Kuntz,  68  Penn. 
covenant,  and  may  therefore  reasonably  St  480;  Bingham  v,  Wetherwax,  1  N.  Y. 
be  expected  to  stipulate  against  any  dis-  609;  Stewart  t».  Drake,  21  K.  J.  L.  189; 
turbance  from  him,  whether  by  lawftil  title  Hamilton  v.  Wilson,  4  Johns.  (N.  Y. )  72 ; 
or  otherwise.  Lord  Ellenborouoh,  C.J.,  McCartyv.  Leggett,  8  Hill  (N.  Y.),  184; 
in  Nash  v.  Palmer,  5  M.  &  S.  387  ;  Fowle  Mott  v.  Palmer,  1  N.  Y.  664;  Chapman  v, 
V,  Welsh,  1  B.  &  C.  29.  Holmes,  10  K.  J.  L.  20;  Garrison  v,  Sand- 
Under  a  general  covenant  for  quiet  en-  ford,  22  id.  261.  Butif  a  covenant  of  seisin 
joyment  contained  in  the  lease  of  a  coal  is  qualified  by  subsequent  covenants  in  the 
mine,  the  working  of  iron-stone  lying  be-  deeds,  as  if  the  grantor  covenants  generally 
tween  the  surface  and  the  demised  coal  in  that  he  is  well  seised,  &c.,  and  warrants 
such  a  manner  as  to  interrupt  the  lessee  in  the  premises  to  the  grantee,  &c.,  "  against 
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ooveuant,  and  a  breach  of  it  by  means  of  the  lease  was  a  continuing 
breach ;  ^  and  although  the  plaintiff  might  have  sued  upon  it  upon  his 
becoming  possessed,  and  might  have  recovered  the  damages  he  had  sus- 
tained (if  any)  by  reason  of  the  breach,  he  was  not  bound  to  do  so ;  and 
I  am  of  opinion  that  he  continued  entitled  to  sue  for  any  damage  after- 
wards sustained  whenever  any  such  should  have  resulted  from  the 
breach ;  and,  finally,  that  if  the  statute  of  limitations  apply  at  all  to 
covenants  for  title,  the  time  of  limitation  does  not  necessarily  begin  to 
nm  from  the  making  of  the  covenant,  or  of  a  lease  which  is  a  breach  of 
the  covenant,  and  that  it  is  no  bar  as  long  as  the  lease  continues,  and 
any  damage  nominal  or  substantial  is  or  may  be  sustained.'  I  do  not 
understand  it  to  be  questioned  that  the  conveyance  passed  the  mines  as 
well  as  the  land  to  the  plaintiff,  nor  that  a  covenant  for  title  runs  with 
the  land,  nor  therefore  that  the  plaintiff  is  entitled  to  the  benefit  of  this 
covenant,  nor  that  it  was  broken  by  the  making  of  the  lease.  And  I  am 
of  opinion  that  he  is  entitled  to  sue  upon  it  now,  upon  the  ground  that 
the  existence  of  the  lease,  until  it  expired  in  1865,  was  an  incumbrance 
upon  the  land,  and  rendered  it  of  less  value  than  if  it  had  not  existed ; 
and,  fbrther,  that  it  made  the  entr}'  of  the  lessees  lawful,  and  so  enabled 
them  to  take  the  fire-clay  from  the  mine  ;  and,  although  they  themselves 
and  not  the  defendant  are  liable  to  the  pl&intiff  for  the  value  of  the  fire- 
clay' taken,  it  is  a  damage  to  the  plaintiff  that  he  is  put  to  his  action 
against  them,  and  may  incur  extra  costs  in  such  action  which  he  could 
not  have  been  exposed  to  but  for  the  right  of  entry  conferred  upon  them 
by  the  defendant.^     I  am  also  of  opinion  that  the  entry  into  the  mine, 

all  claims  and  demands  except  the  lord  of  continuons,  fully  sustaining  the  doctrine  of 

the  soil,"  both  covenants  must  be  con-  Kingdom  v.  Kottle,  1  M.  &  S.  855,  and  4 

strued  together,  and  the  last  qualifies  the  id.  63. 

first,  so  that  the  title  of  the  lord  of  the  soil         ^  It  would  be  an  exceedingly  harsh  rule 

does  not  operate  as  a  .breach  of  the  first  that  would  compel  a  tenant,  who  is  in  the 

covenant.  Cole  v.  Hawes,  2  Johns.  (N.  Y.)  quiet  enjoyment  of  premises,  under  a  lease 

Cas.  203.  for  a  long  term,  to  bring  an  action  within 

^  But  it  is  generally  held  that  a  general  twenty  years,  or  any  other  shorter  term, 

covenant  of  title  in  a  deed  does  not  run  for  a  breach  of  such  a  covenant,  where  his 

with  the  lands,  because,  being  broken  by  damages  would  be  only  nominal,  and  thus 

the  delivery  of  the  deed  or  lease  in  which  preclude  himself  from  any  remedy,  if  by  an 

it  is  contained,  it  is  instarUer  converted  actual  eviction,  at  a  later  period,  he  sus- 

into  a  chose  in  action,  which  is  not  assign-  tained  heavy  damages;  and  it  is  believed 

able.     Blydeuburgh   v.    Cotheal,   1  Duer  that  the  courts  are  generally  inclined,  lat- 

(N.  Y.  S.  C),  176;  Harsher  v.  Reid,  45  terly,  to  hold  that  this  is  a  continuous 

N.  Y.  415;  Miriok  v.  Bashford,  38  Barb,  covenant,   and   runs  with  the  land.     See 

(N.  Y.)  181;  Carter  ».  Denman,  23  N.  J.  Martin  v.  Baker,  ante  ;  Devone  v.  Sunder- 

L.  260;  Lot  v.  Thomas,  2  id.  260.  But  such  land,  anU  ;  Dickson  v.  Desiree,  anU  ;  Ben- 

a  covenant  in  a  lease  stands  upon  a  diifer-  nett  v.  Waller,  23  111.  97. 
ent  footing.     In  Maine  by  statute,  and  in         'A  covenant  against  incumbrances  is 

Missouri,  Dickson  v.  Desiree,  23  Mo.  151;  continuous,  but  only  nominal  damage  can 

Indiana,  Martin  v.  Baker,  5  Blackf.  (Ind.)  be  recovered  for  its  breach  until  the  cove- 

232;  and  in  Ohio,  Devone  v.  Sunderland,  nantee  has  been  actually  damnified  thereby. 

17  Ohio,  52,  such  covenants  are  treated  as  Reading  v.  Gray,  5  J.  &  S.  (N.  Y.  S.  C.) 
VOL.  I. — 28 
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and  the  taking  the  fragments  of  ooal  in  1848  by  virtue  of  the  lease,  which 
was  within  the  twenty  years,  was  a  breach  of  the  covenant  for  quiet 
enjoyment. 

^^  The  case  of  Kingdon  v.  Notile,^  upon  a  covenant  for  title,  and  King 
V.  Jones,^  upon  a  covenant  for  further  assurance,  are  authorities  to  show 
that  these  covenants  are  continuing  covenants  and  the  breaches  of  them 
continuing  breaches,  and  that  a  right  of  action  accrues  Mies  qw^ies 
when  and  as  often  as  damage  actually  arises  from  the  breach  of  either 
covenant.'  Kingdon  v.  Nottle  was  the  case  of  a  mortgage  in  fee,  and 
the  mortgagor  covenanted  with  the  mortgagee  and  his  heirs  and  assigns 
that  he  bad  good  title  to  convey  and  was  seized  in  fee.  The  mortgagee 
held  during  his  life  and  brought  no  action ;  after  his  death  his  execu- 
trix sued  upon  the  covenant  for  title  and  the  further  covenant  for  fur- 
ther assurance,  assigning  for  breaches  that  defendant  had  no  title,  and 
that  plaintiff  requested  him  to  levy  a  fine,  which  he  refused.  She  failed 
on  the  ground  that  the  covenant  ran  with  the  land,  and  had  passed  to 
the  devisee  of  the  covenantee.  But  in  the  following  3'ear  the  second 
case  was  decided  in  an  action  brought  by  the  same  person  as  devisee  of 
the  original  covenantee  suing  as  assignee  of  the  covenant,  and  assign- 
ing for  breach  that  the  defendant  had  no  title,  and  for  damage  that  the 
lands  were  of  less  value  than  if  there  had  been  a  good  title,  and  that 
she  had  been  prevented  from  selling  them  for  so  large  a  price  as  she 
would  otherwise  have  obtained.  There  it  was  argued  that  the  breach 
having  been  in  the  testator's  lifetime  it  could  not  be  assigned  ;  that  the 
covenant  might  pass  with  the  land,  but  not  so  the  breach  for  which 
the  testator  and  he  alone  could  sue.  But  it  was  held  that  there  was  a 
breach  also  in  the  time  of  the  devisee  which  gave  her  a  right  of  action 
upon  which  she  was  entitled  to  sue :  *  Lord  Ellekbobough  observing, 
*'  The  covenant  passes  with  the  land  to  the  devisee  and  has  been  broken 
in  the  lifetime  of  the  devisee ;  for  so  long  as  the  defendant  has  not  a 
good  title  there  is  a  continuing  breach ;  and  it  is  not  like  a  covenant  to 
do  an  act  of  solitary  performance  which  not  being  done  the  covenant  is 


79;  Stanard  v,  Eldridge,  16  Johns.  (N.  Y.) 
254 ;  De  Forest  v,  Leete,  16  id.  122  ; 
Hallv.  Dean,  13  id.  105;  Funk  v.  Voneida, 
11  S.  &  R.  (Penn.)  109;  Cathcartv.  Bow- 
man, 5  Penn.  St.  317. 

M  M.  &  S.  355 ;  4  M.  &  S.  63.  See 
also  Bonomi  v.  Backhouse,  9  H.  L.  C. 
603;  E.  B.  &  E.  654;  L.  J.  Q.  B.  878. 

8  6  Taunt.  418;  4  M.  &  S.  188. 

■  Where  the  grantor  or  lessor  was  in 
possession  at  the  time  the  instrument  was 
delivered,  and  the  grantee  or  lessee  enters 
in  pursuance  of  the  deed  or  lease,  the  cov- 
enant for  title  runs  with  the  land  and  the 
grantor  or  lessor  is  answerable  thereon 
to  the  assignee  of  the  grantee  or  lessee. 


Slater  v.  B4i^wson,  6  Met.  (Mass.)  439. 
And  the  same  rule  is  adopted  as  to  a  cov- 
enant against  incumbrances  where  it  ex- 
isted at  the  time  of  the  conveyance  and 
continued  at  the  time  of  the  assignment,  so 
as  to  continually  enlai^  the  damages,  and 
the  assignee  is  entitled  to  sue  for  damages 
subsequent  to  the  assignment  Sprague 
V,  Baker,  17  Mass.  589.  But  where  the 
grantor  or  lessor  is  not  in  possession  the 
covenant  is  broken  at  once,  and  does  not 
run  with  the  land.  Bartholomew  v.  Can- 
dee,  14  Pick.  (Mass.)  167.  A  covenant 
for  further  assurance  runs  with  the  land. 
Bennett  v.  Waller,  23  111.  98. 
*  Sprague  v.  Baker,  ante* 
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broken  once  for  all,  but  is  in  the  nature  of  a  covenant  to  do  a  thing 
toties  quoties  as  the  exigency  of  the  case  may  require.'  Here  then  the 
damage,  that  the  plaintiff  was  unable  to  sell  at  as  large  a  price  as  she 
would  have  obtained  if  the  title  had  been  good,  was  held  to  constitute 
a  continuing  substantive  cause  of  action ;  and  if  the  action  had  been 
brought  at  a  long  subsequent  period,  and  the  statute  of  limitations  had 
been  pleaded,  the  time  could  not  have  run  from  any  earlier  period  than 
the  accruing  of  that  action. 

'*  And  so  in  King  v,  Jones,*  where  the  covenant  was  for  further  assur- 
ance, the  covenantee  in  his  lifetime  called  upon  the  covenantor  to  levy 
a  fine  and  afterwards  died,  and  the  plaintiff,  his  heir,  to  whom  the  cov- 
enant had  passed  as  assignee,  entered  upon  the  premises  and  was  pos- 
sessed, and  was  afterwards  evicted  and  brought  his  action,  it  was 
objected  that  the  breach  was  iil  the  lifetime  of  the  original  covenantee, 
and  that  he  alone  was  entitled  to  sue,  and  that  if  any  action  lay  afber 
his  death  it  must  be  by  his  executors,  as  the  damages  belonged  to  his 
estate.  But,  after  an  elaborate  argument  and  time  taken  to  consider, 
it  was  held  by  the  Court  of  Common  Pleas  that  the  action  well  lay,  and 
that  the  refusal  to  levy  a  fine  (the  further  assurance  required)  was  a 
breach  and  a  damage  to  him ;  that  '  the  ancestor  (the  original  covenan- 
tee) had  required  the  defendant  to  perform  his  covenant,  but  gave  him 
time  and  did  not  sue  him  instantaneously  for  his  neglect,  but  waited  for 
the  event.  It  was  wise  in  him  so  to  do  until  the  ultimate  damage  was 
sustained,  for  otherwise  he  could  not  have  recovered  the  whole  value ; 
the  ultimate  damage  then  not  having  been  sustained  in  the  time  of  the 
ancestor,  the  action  remained  to  the  heir,  who  represents  the  ancestor 
as  to  the  land,  as  the  executor  in  respect  of  personalty.'  These  deci- 
sions show  that  it  is  the  resulting  damage,  and  not  merely  the  breach  of 
covenant,  which  gives  the  right  of  action. 

^^  It  is  true  when  these  cases  were  decided  there  was  no  statute  of  limi- 
tation expressly  taking  away  the  right  to  sue  upon  a  covenant  afber  a 
certain  number  of  years  fVom  the  breach.  But  the  language  of  the 
statute  is  that  no  action  shall  be  brought  but  within  twenty  years  after 
the  action  has  accrued  ;  and  we  have  only  to  consider  the  real  nature 
of  the  covenant  for  titie,  and  of  the  various  kinds  of  breaches  of  it, 
which  may  be  committed,  to  see  that  the  statute  of  limitations  is  wholly 
inapplicable  to  such  breaches,  except  where  the  right  of  action  is  upon 
an  eviction  of  the  whole  property  conveyed,  so  that  there  is  no  land 
with  which  the  covenant  may  run  and  nothing  left  upon  which  the 
covenant  can  operate.^ 

1  5  Taunt.  418  ;  4  M.  &  S.  188.    See  the  statutory  period  before  action  brought; 

also  Bennett «.  "Waller,  23  111.  98.  but  the  great  majority  of  the  cases  in  this 

*  The  covenant  being  continuous,  each  country  hold  that  the  covenant  of  seisin 

breach   constitutes    a   separate    cause  of  contained  in  the  conveyance  of  real  estate 

action,  and,  if  within  the  statute,  it  should  does  not  run  with  the  land.    They  hold 

apply  only  to  breaches  occurring  more  than  the  covenant  to  be  in  prassemii,  and  that  it 
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^'  In  such  a  case  the  statute  may  applji  sind  from  such  an  eviction  the 
time  may  begin  to  run.  But,  in  the  cases  cited  as  here,  the  breach 
being  the  grant  and  continued  existence  of  a  lease  of  a  part  of  the  prop- 
erty only,  as  of  the  mines  and  minerals  under  the  laud,  how  can  the 
statute  apply  ?  The  mine  may  never  be  worked  at  aU,  so  that  no  dam- 
age may  ever  be  sustained  ;  and  if  an  action  be  brought  on  the  grant 
of  the  lease,  only  nominal  damages  may  be  recovered.  But  the  lease 
ma}'  be  for  forty  years ;  a  quantity  of  minerals  ma}*  be  taken  at  the  end 
of  ten  years,  a  number  of  houses  on  the  surface  subverted  and  de- 
strojed  in  twenty  years,  and  a  mansion  injured  in  thirty  years. 

^^  If  these  be  not  separate  and  substantive  causes  of  action,  upon  each 
of  which  the  complainant  has  at  least  twenty  3'ears  to  sue,  of  what  use 
is  the  covenant  in  such  a  case  ?  But  suppose  another  case :  Covenant 
for  title  in  a  conveyance  in  fee  of  a  landed  estate.  It  turns  out  that  the 
covenantor  a  year  or  two  before  has  sold  and  conveyed  the  reversion  of 
one-half  of  the  property  at  his  death  to  A.  B.,  provided  A.  B.  is  then 
living.  The  covenantor  lives  for  twent}'  years  and  then  dies,  and  A.  B. 
survives  him  and  enters.  Upon  these  facts,  I  apprehend  it  is  not  to  be 
doubted  that  the  covenant  is  broken  as  soon  as  it  is  made ;  for  if  the 
purchaser,  the  covenantee,  were  minded  to  sell  the  property,  or  he 
became  bankrupt,  and  it  was  of  necessity  to  be  sold,  it  would  sell  for 
much  less  than  if  there  were  an  indefeasible  title  in  fee  simple.  But 
supposing  no  action  to  be  brought  until  the  death  of  the  covenantor 
and  the  entry  of  A.  B.,  can  it  be  contended  that  the  statute  of  limita- 

is  broken,  if  at  all,  when  the  deed  is  do-  be  permitted  to  sue  and  recover  damages 
livered,  and  that  the  claim  for  damages  under  this  covenant  is  exceedingly  unjust, 
thereby  becomes  personal  in  its  nature  to  If  there  is  a  covenant  of  warranty  in  the 
the  grantee,  and  is  not  transferred  by  first  grantor's  deed,  then  he  is  liable  over 
a  conveyance  to  a  subsequent  grantee,  to  his  grantee  under  this  covenant;  but  if 
But  in  Iowa,  where  deeds  have  been  ro-  there  is  no  such  covenant,  then  we  have 
duced  to  forms  of  great  simplicity,  the  the  anomalous  case  of  a  party  who  has  no 
English  doctrine,  as  stated  in  the  text,  interest  being  permitted  to  sue  for  and 
has  been  fully  adopted.  A  contrary  rule  recover  damages  where  he  has  sustained 
is  productive  of  great  hardship,  and  oper-  none.  Scholfield  v.  Iowa  Homestead  Co., 
ates  oppressively  in  all  cases  where  the  32  Iowa,  817.  And  in  such  a  case  the 
land  has  been  conveyed  by  the  gi'antor,  rule  of  damages  being  usually  the  con- 
either  to  the  grantee  or  subsequent  pur-  sideration  money  and  intei'est  (Vail  v. 
chaser,  and  there  is  a  fair  field  for  Junction  R.  R.  Co.,  1  Cine.  (Ohio),  81 7X 
legislative  intervention  if  necessary  to  a  party  is  permitted  to  profit  at  the  ex- 
correct  the  evils  resulting  from  the  doc-  pense  of  others  by  a  rule  of  law  that  is  both 
trine  so  generally  adopted  here.  There  unwise  and  unjust.  Richards  v.  Bent, 
can  be  no  good  reason  why,  if  the  pur-  59  III.  88.  In  Indiana,  Massachusetts, 
chaser  is  evicted,  he  should  not  receive  the  South  Carolina,  Ohio,  and  Missouri,  the 
indemnity  of  the  covenant;  for  he  is  not  courts  have  given  effect  to  the  doctrine 
only  the  first  but  the  only  sufferer  in  every  stated  in  the  text  Martin  v.  Baker,  5 
instance,  except  where  he  has  not  paid  for  Blackf.  (Ind.)  282  ;  Devone  «.  Sunder- 
the  land,  and  for  the  grantee  under  the  land,  17  Ohio,  52 ;  Dickson  v.  Desiree^ 
deed,  who  has  sold  and  received  his  pay  for  28  Mo.  152  ;  1  N.  &  Mc.  (S,  C.)  104. 
the  land,  so  that  he  sustains   no   loss   to 


§  174.] 


SPECIALTIES. 


437 


tions  would  be  a  bar?  If  it  be,  and  the  coveDantee  was  ignorant  of 
the  convejance  until  the  death  of  the  covenantor,  he  loses  half  his  land 
and  has  no  remedy.  And  if  he  hears  of  it  and  sues  within  the  twenty 
years,  but  in  the  covenantor's  lifetime,  how  can  the  jury  estimate  the 
damages  in  the  uncertainty  whether  the  covenantor  may  not  survive 
A.  B.,  and  so  that  the  covenantee  will  never  be  disturbed  in  his  title? 

"I  apprehend,  therefore,  that  upon  these  grounds  and  upon  all  the 
authorities  the  lease  in  question  was  a  continuing  breach  of  covenant, 
and  that  the  plaintiff  was  entitled  to  his  action  at  any  time  within 
twenty  years  of  any  damage,  whether  nominal  or  substantial,  being 
sustained  b}'  entry  into  the  mine  or  otherwise,  as  long  as  the  lease  was 
in  force,  and  consequently  from  the  entry  into  the  mine  in  1848,  and  the 
taking  of  the  fragments  of  coal ;  and  further,  that  the  action  lies  by 
reason  of  the  mere  existence  of  the  lease  which,  as  conferring  a  right 
to  enter  the  mine  and  upon  the  surface,  affected  more  or  less  the  value 
of  the  property  until  it  expired  by  effluxion  of  time  in  1865.  I  think, 
therefore,  that  judgment  should  be  entered  for  the  plaintiff,  with  nom- 
inal damages." 

Previously  to  this  statute,  as  before  stated,  a  specialty  debt  was  pre- 
sumed to  have  been  paid  at  the  end  of  twenty  years.  And  it  seems 
that  even  in  England,  if  the  statute,  through  some  defect  in  pleading, 
cannot  be  taken  advantage  of,  yet  the  fact  of  paj-ment  may  still  be 
presumed.^ 

Sec.  174.  CovenantB  of  Warranty,  against  Inoumbrancea,  &c. — 
Covenants  ninning  with  the  land  are  such  as  relate  to  and  concern  the 
land,  and  pass  with  it  where  there  is  a  privity  of  estate.  Of  this 
class  are  covenants  of  warranty,  which  are  in  effect  the  same  as  those 


1  Best  on  Presumptions,  188.  The  rule 
relative  to  mortgages  is,  that,  where  the 
mortgagee  has  never  entered  under  the 
mortgage,  and  there  has  been  no  payment 
of  interest,  nor  demand  thereof,  nor  any 
admission  of  the  mortgage  as  a  subsisting 
lien,  within  twenty  years,  the  mortgage 
will  be  presumed  to  have  been  satisfied. 
Dunham  v,  Minald,  4  Paige  (N.  Y.)  Ch. 
441 ;  Blethen  v.  Dewnal,  85  Me.  556 ; 
Chick  V,  Rollins,  44  Me.  104 ;  Boyd  v. 
Harris,  2  Md.  Ch.  210;  Cheever  v.  Perley, 

11  Allen  (Mas8.)i  584;  Vanmaker  v.  Van 
Buskirk,  1  N.  J.  Eq,  685 ;  Evans  v, 
Huffman,  5  id.  354  ;  Collins  v,  Tony, 
7  Johns.  (N.  Y.)  278;  Jackson  v.  Hudson, 
3  id.  375 ;  Giles  v.  Baremore,  5  Johns. 
CN".  Y.)  Ch.  545.  See  also  Jackson  v. 
Pratt,  10  Johns.  (N.  Y.)  881 ;  Jackson 
V.  Delancey,  11  id.  365;  Belmont  v.  O'Brien, 

12  N.  Y.  894.  And  the  same  rule  applies 
to  all  sealed  instruments  for  the  paym^'nt 


of  money.  The  purchaser  of  land,  who 
had  given  a  mortgage  thereon  for  the  pur- 
chase-money, contracted  with  a  third  per- 
son to  sell  him  certain  land,  and,  as  part  of 
the  consideration  thereof,  such  tbii^  per- 
son covenanted  to  discharge  the  above- 
mentioned  mortgage.  The  mortgagee  sub- 
sequently became  the  assignee  of  the 
contract,  agreeing  to  perform  it,  and  took 
possession  under  it  of  the  land  included 
therein,  and  continued  in  posses.sion  to  the 
time  of  the  present  suit,  during  which 
time  no  payment,  or  demand  thereof,  had 
been  made  upon  the  mortgage,  though  more 
than  twenty-three  years  had  elapsed  between 
the  time  when  the  last  payment  became 
due  and  the  filing  of  this  bill.  Held,  that 
the  mortgage  was  satisfied  in  equity,  and 
would  be  presumed  satisfied  at  law;  and 
it  was  ordered  to  be  cancelled.  Kellogg 
V.  Wood,  7  Paige  (N.  Y.)  Ch.  678. 
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for  quiet  eDJoyment,  and  extend  to  the  possesBion  as  well  as  the  title, 
80  that  any  disturbance  of  the  free  and  uninterrupted  use  of  the  prem- 
ises under  a  superior  right,  even  without  an  actual  expulsion  therefrom, 
is  in  law  an  eviction  and  a  breach  of  the  covenant.^  There  can  be  no 
breach  of  this  covenant  until  there  is  an  actual  eviction  either  from  the 
whole  or  some  part  of  the  premises,^  and  the  eviction  must  be  stated  in 
the  declaration.'  Consequently  neither  the  statute,  the  common  law, 
nor  statutory  presumption  attaches  to  actions  upon  this  covenant  until 
the  grantee  or  lessee  is  evicted  from  some  part  of  the  premises.  But 
covenants  against  incumbrances  are  said  to  be  broken  as  soon  as  the 
deed  is  delivered,  if  the  grantor  or  his  predecessors  in  the  title  had 
previously  mortgaged  or  incumbered  the  same,^  and,  although  the  mort- 
gage is  not  due,  nominal  damages  are  recoverable ;  *  but,  according  to 
the  English  doctrine  and  some  American  cases,  the  grantee  may  wait 
until  the  mortgage  becomes  due,  and  neither  the  statute  nor  the  pre- 
sumption from  lapse  of  time  will  attach  to  the  covenant  for  actual 
damages  until  that  time.^    But  little  difficult}'  will  be  experienced  in 

^  Reai^.  Minkler,  5  Lans.  (N.  Y.)  196;  the  rule  prohibiting   the  assignment  of 

Withby  V,  Mumford,  5  Cow.  (N.  Y.)  137;  choses  in  action.    But  the  covenant  against 

Suydam  V.  Jonea,  10  Wend.  (N.  Y.)  180.  incumbrances  is  one  of  indemnity;  the 

^  Cowdrey  v.  Colt,  44  N.  Y.  882;  Kent  covenantee  can  recover  only  nominal  dam- 

V.  Welch,  7  Johns.  (N.  Y.)  258  ;  Enepper  ages  for  a  breach  thereof,  unless  he  can 

V.  Kurtz,   58  Penn.  St.   480;   Patton  v.'  show  that  he  has  sustained  actual  loss  or 

McFarlane,    8    P.    &    W.    (Penn.)    419;  injury  thereby,  or  has  had  to  pay  monej 

Flowers  v.   Foreman,   28  How.    (U.  S.)  to  remove  the  incumbrance.    Without  this 

132.  there  is  the  barren  right  of  recorery  of 

'  Clark  V,  McAnulty,  3  S.  &  R.  (Penn.)  only  nominal  damages;  the  right  of  action 

364;  Paul  v.  Witman,  3  W.  &  S.  (Penn.)  is    one    only    in    name.      A    subsequent 

407 ;  West  v.  Stewart,  id.  189.  grantee  does  not  claim  to  sue,  by  means 

^  Cathcart  v.  Bowman,  5  Penn.  St.  317.  of  the  purchase  of  a  chose  in  action.     The 

*  Funk  v.  Yoneida,  11  S.  &  R.  (Penn.)  subject  of  his  purchase  was  a  lot  of  ground; 

109.  his  claim  is  that  the  covenant  was  annexed 

^  This  rule  is  fully  adopted  in  an  ably  to  the  real  estate;  that  it  ran  with  the  land 

considered  case  in  Illinois.     Richards  v.  and  passed  to  him,  not  by  direct  operation 

Bent,  29  111.  38,  in  which  the  court  say:  of  assignment,  but  as  an  incident  to  the 

**  The  principle  which  allows  an  action  in  land.     The  right  of  suit  for  nominal  dam* 

the  name  of  the  assignee  of  the  covenant  ages,  which  the  covenantee  had  against 

of  seisin,  applies  with  much  greater  force  the  covenantor,  was  no  matter  of  consid- 

in  the  case  of  the  assignment  of  the  cove-  eration  between  the  parties,  at  the  time  of 

nant  against  incumbrances,  when  drawn  the  purchase,  but  they  expected  that,  in 

in  the  form  usual  in  this  country.    Where  case  the  grantee  should  sustain  any  actual 

the  covenant  of  seisin  is  broken,  and  there  damage  by  reason  of  a  prior  incumbrance, 

is  an  entire  failure  of  title,  the  breach  is  the  covenant  would  then  be  to  bim  a 

final  and  complete,  the  covenant  is  broken  means  of  indemnity.     The  case,  therefore, 

once  for  all  actual  damage  and  all  the  does  not  come  within  the  reason  of  the 

damages  that  can  result  from  the  breach  rule  prohibiting  the  assignment  of  choses 

have  accrued;  the  measure  of  damages  is  in  action.     Being  unembarrassed  by  deci- 

the  purchase-money  and  interest,  which  sions  of  our  own,  upon  the  point,  we  feel 

are  at  once  recoverable.     In  such  case  the  free  to  adopt  the  more  reasonable  and  just 

right  of   action    is    substantial,  and  its  of  the  two  rules;  which  is,  the  one  which 

transfer  might  well  be  held  to  come  within  sustains    the    right   of    the    subsequent 
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determining  when  the  statate  begins  to  run  upon  or  the  presumption 
attaches  to  a  covenant,  because  in  all  eases  it  begins  to  run  from  the 
time  of  a  breach  thereof;  and  it  is  only  necessar}'  to  ascertain  at  what 
time  an  action  could  first  have  been  maintained  thereon,  to  determine 
the  period  from  which  the  running  of  the  statute  began. 

Enough  has  already  been  stated  to  show  the  distinction  between  con- 
tinuous covenants  and  those  which  are  exhausted  by  a  single  breach ; 
and  this  distinction  is  important  and  should  not  be  lost  sight  of. 

Sec.  175.  Bonds.  —  Upon  bonds,  the  statute,  in  those  States  where^ 
this  class  of  obligations  is  within  it,  does  not  begin  to  run  until  there* 
is  a  breach  of  condition ;  and  if  there  are  several  distinct  conditions,  it 
only  begins  to  run  upon  each  condition  from  the  time  each  was  broken ;  ^ 
and  the  same  inile  prevails  as  to  sureties  and  principals  therein.^  Upon 
an  indemnity  bond  the  statute  does  not  begin  to  run  until  the  party  to* 
whom  it  was  given  has  been  damnified ;  and  it  is  doubtful  whether  the 
mere  fact  that  a  judgment  has  been  obtained  against  him  is  sufficient, 
to  put  the  statute  in  motion.  The  fact  that  he  has  become  liable  to> 
pay,  without  payment  in  fact,  is  not  believed  to  be  sufficient.*  In. 
an  English  case  ^  where  the  plaintiff's  declaration  was  framed  upon  a. 
bond  not  setting  out  a  condition,  and  the  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within  twenty  years,  and  issue  was. 
joined  thereon,  and  it  appeared  at  the  trial  that  the  bond  had  been, 
executed  more  than  twenty  years  before  the  action  was  brought,  but 
that  it  was  a  post-obit  bond  for  the  pa^-ment  of  a  sum  of  money  after- 
the  death  of  a  person  who  was  proved  to  have  died  within  twenty 
years,  it  was  held  that  the  statute  did  not  begin  to  run  until  the  death 
of  such  person,  and  consequently  that  the  action  was  seasonably 
brought.  Where  acts  are,  by  the  terms  of  a  bond,  to  be  done  succes- 
sively in  a  series  of  years,  a  new  cause  of  action  arises  from  each 
omission  to  do  the  act  at  the  proper  time ;  and,  if  the  plaintiff  can  show 
any  breach  within  the  statutory  period,  he  is  entitled  to  recover  for* 
that.'  If  a  bond  is  given,  conditioned  for  the  futhful  discharge  of  the 
duties  of  a  certain  office,  the  statute  begins  to  run  in  favor  of  the  surety 
thereon  from  the  time  of  an  actual  breach^    Thus,  where  an  action  was^ 

grantee  to  bring  an  action  in  his  own*  *^  lUiea  t).  Fitzgerald,  11  Tex.  417.    In 

name,  against  the  principal  grantor,  on  Hall  v,  Cneswell,  12  G.  &  J.  (Md.)  86,  it 

the  covenant  against  incumbnmces."    The  was  held  that  the  right  of  action  accraed 

justice  and  the  reason  of  this  doctrine  are  from  the  time  of  payment,   and  conse- 

Incontrovertible.     But  it  must  be  remem-  quently  that  the  statute  then  began  to 

bered  that  in  a  great  majority  of  the  States  run. 

a  contrary  doctrine  is  held,  and  the  statute  ^  Sanders  v.  Coward,  15  M.  &  W.  56. 

attaches  to  this  covenant  as  soon  as  the  '  Blair  v,  Ormond,  20  L.  J.  Q.  B.  452; 

deed  is  deliveredi     Chapman  v»  Kimball,  Amott  v.  Holden,  22  id.  19.    In  Reefer  v. 

7  Keb.  899.  Zimmerman,  22  Md.  274,  it  was  held  no 

1  Salisbury  v.  Blacky  6  H.  &  J.  (Md.)  defence  to  an  action  for  the  breach  of  a 

298;  Thurston  v.  Blackeston,  86  Md.  601.  covenant  that  there  has  been  a  previous 

s  Thurston  v.  Blackeston,  86  Md.  501.  breach  upon  which  the  statute  has  run. 
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brought  upon  a  bond  given  by  a  commissioner  to  sell  real  estate,  an 
action  accrues  against  the  surety  after  the  lapse  of  a  reasonable  time 
within  which  the  commissioner  neglects  to  pay  over  the  money,  and 
from  that  time  the  statute  begins  to  run  in  the  surety's  favor.^ 

If  no  time  is  fixed  within  which  the  condition  of  a  bond  is  to  be  per- 
formed, but  it  is  left  contingent  upon  the  happening  of  a  certain  event, 
the  statute  does  not  attach  thereto  until  such  event  transpires.  Thus, 
in  a  New  York  case,^  the  defendant  gave  the  plaintiff's  testator  a  bond 
for  fifteen  hundred  dollars,  which  sum  was  to  remain  with  the  defendant 
until  demanded  by  the  plaintiff's  testator,  and  if  not  then  paid  ihe 
obligation  of  the  bond  to  be  in  full  force.  The  plaintiff's  testator  died 
without  ever  having  made  demand  for  the  money,  and  bequeathed  the 
bond  to  his  daughter,  the  defendant's  wife,  with  directions  that  on  the 
death  of  either  herself  or  husband  his  executors  should  collect  it.  The 
wife  died  first,  and  in  an  action  upon  the  bond  by  the  testator's  execn- 
tors  it  was  held  that  the  defendant  by  accepting  the  money  upon  a 
contract  where  no  interest  was  payable,  and  the  principal  only  at  the 
will  of  the  obligee,  had  put  it  in  the  power  of  the  obligee  to  postpone 
the  da}'  of  payment  at  his  pleasure,  and  that  the  bequest  to  the  wife 
of  the  obligor  had  the  effect  to  postpone  the  possibility  of  demand 
until  the  death  of  either  herself  or  the  obligor. 

Where,  however,  no  time  for  performance  is  specified,  and  perform- 
ance is  not  dependent  upon  any  contingency,  a  right  of  action  b^ins 
to  run  within  a  reasonable  time.  Thus,  where  a  bond  was  conditioned 
to  pay  an  outstanding  mortgage  on  land  bought  by  the  mortgagee,  and 
no  time  within  which  payment  should  be  made  was  fixed  in  the  bond,  it 
was  held  that  a  right  of  action  accinied  and  the  statute  began  to  run  at 
the  end  of  a  reasonable  time  after  the  mortgagee  would  be  obliged  to 
receive  the  money.'  But  in  such  a  case  it  would  seem  that  the  right  of 
the  mortgagor  to  pay  and  the  right  of  the  mortgagee  to  sue  for  the 
moncv  arose  at  once,  and  there  would  seem  to  be  no  reason  whv  the 
rights  of  either  party  should  be  subjected  to  any  such  uncertainty  as 
the  rule  last  stated  entails  upon  them  ;  and  in  a  case  where  a  mortg^e 
was  executed,  and  fixed  no  time  for  redemption,  it  was  held  that  the 
right  to  redeem  attached  at  once,  and  the  statute  began  to  run  from  the 
execution  of  the  mortgage.*  In  a  South  Carolina  case,^  where  a  cove- 
nant fixed  no  time  for  payment  but  provided  for  a  reference  to  arbitra- 
tion in  case  of  any  disagreement  as  to  the  amount  to  be  paid,  it  was 
held  that  the  statute  attached  to  the  demand  from  the  date  of  the  cove- 
nant, and  that  the  statute  of  limitations  did  not  begin  to  run  until  after 
the  demand  made  by  the  obligee's  executors,  after  the  devisee's  death. 
But  if  a  specific  time  for  performance  is  named,  then  the  statute 
attaches  at  that  time.     Thus  where  A.  conveyed  land  to  B.,  and  at  the 

1  Owen  V.  State,  25  Ind.  107.  *  Tucker  v.  White,  2  D.  &  B.  (N.  C) 

«  Sweet  V,  Irish,  36  Barb.  (N.  Y. )  467.      Eq.  289. 

•  Jennings  v.  Norton,  81  Me.  512.  «  Wilson  v.  Wilson,  1  McMulL  (S.  C.) 

£q.  820. 
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same  time  gave  him  an  obligation  that  if  at  the  end  of  a  year  the  land 
should  not  be  worth  the  money  received  therefor  with  the  interest,  he 
would  make  up  the  deficiencj',  "or  otherwise  pay  that  amount  on 
receiving  a  reconveyance,"  and  B.  at  the  same  time  gave  to  A.  a  bond 
stipulating  that  he  would,  on  repayment  of  such  money  at  any  time 
within  the  year,  reconvej'^  the  premises  to  A.  It  was  held  that  B.'s 
right  of  action  against  A.  did  not  accrue  nor  the  statute  of  limitations 
begin  to  run  until  tlie  expiration  of  the  3'ear,  but  that  from  that  time 
the  statute  began  to  run  upon  the  obligation.^  In  a  case  in  Maine,'  a 
question  arose  in  an  action  upon  a  Jail-bond,  whether,  where  there  were 
two  distinct  breaches  of  the  bond,  the  statute  began  to  run  upon  the 
first  breach,  so  as  to  bar  an  action  upon  the  second ;  and  the  court  held 
that  it  did,  because  the  amount  recoverable  upon  the  first  breach  would 
have  been  the  same  as  for  both.  But  in  an  action  upon  a  bond  where 
the  liability  is  continuous,  and  arises  for  each  breach,  as  upon  a  bond 
given  to  a  sheriflf  by  his  deputy,  conditioned  for  the  faithful  perform- 
ance of  his  duties  as  such,  the  statute  only  runs  from  the  date  of  each 
breach,  and  a  recovery  may  be  had  as  to  breaches  not  barred,  although 
the  statute  has  run  as  to  others.' 

In  the  case  of  bonds  conditioned  for  the  conveyance  of  real  estate, 
or  title  bonds  as  they  are  called,  the  statute  does  not  begin  to  run 
against  a  suit  by  the  obligee  for  a  specific  performance  until  a  demand 
for  a  deed  and  a  refusal  b}'  the  obligor,  or  some  other  decisive  act  of 
the  obligor  indicating  an  intention  to  claim  the  land  or  repudiate  the 
sale  ;  ^  but  the  statute  attaches  from  the  date  of  the  first  demand,  and 
a  new  right  cannot  be  acquired  by  a  new  demand. 

Sec.  176.  Effect  of  Aoknowledgment  of  Payment  on  Speoialties. 
— In  those  States  where  no  provision  is  made  by  statute  relative  to  spe- 
cialties, the  efiTect  of  acknowledgment  is  well  expressed  by  Mr.  Banning 
in  his  work  on  Limitations.^    He  says :  "  According  to  the  Vice-Chan- 


1  Smith  V.  Fiske,  31  Me.  512. 

3  Brown  v,  Houdlette,  11  Me.  899. 

*  Austin  V,  Moore,  7  Met.  (Mass.) 
116. 

*  Yeary  v.  Cummins,  28  Tex.  91. 

*  Page  185.  In  Blair  v,  Onnond,  17 
Q.  B.  423,  which  was  an  action  of  debt  by 
the  administrator  of  B.  on  a  bond  made  by 
W.  to  B.,  dated  5th  December,  1812.  The 
condition  recited  that  B.  had  agreed  to  ad- 
vance to  W.  the  produce  of  the  sale  of  cer- 
tain stock  in  the  funds,  without  any  other 
advantage  than  B.  would  have  been  enti- 
tled to  if  the  stock  had  remained  in  his 
name  in  the  bank;  that  B.  had  sold  the 
stock  and  paid  the  produce  to  W.;  and 
that  it  had  been  agreed  between  them  that 
the  same  or  a  like  sum  of  the  same  stock 


should  be  replaced  and  transferred  to  B. ; 
and  the  condition  was  that,  if  W.,  before 
5th  June,  then  next,  purchased  the  said 
amount  of  stock  and  transferred  the  same 
to  B.,  and  paid  toB.,  in  lien  of  the  divi- 
dends thereof,  such  sums  as  B.  would  have 
been  entitled  to  receive  for  the  dividends 
if  the  stock  had  continued  in  his  name,  at 
such  times,  and  in  such  proportions,  and 
in  such  manner,  as  the  dividends  would 
have  been  payable  to  B.  if  the  stock  had 
not  been  sold,  then  the  bond  to  be  void. 
Breach  :  (1)  that  W.  did  not,  before  the 
5th  June,  or  since,  purchase  the  said 
amount  of  stock  and  transfer  to  B.,  or  to 
plaintiff  as  administrator ;  (2)  that  the 
dividends  of  the  stock,  if  it  had  remained 
standing  in  the  name  of  B.,  would  have 
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cellor,^  the  principle  on  which  the  courts  acted  previously  to  the  stat- 
ute we  are  now  considering  was  this.      There  was  then  no  statute 

been  payable  half-yearly  after  the  date  of  -W.  till  R'b  death,  in  September,  1824 ; 
the  bond,  and  that  the  first  and  only  one  but  no  settlement  had  ever  taken  place, 
of  such  dividends  before  the  said  6th  June  though  frequently  demanded  by  B.  It 
would  have  been  payable  on  5th  January,  was  held  that,  supposing  issue  raised  by 
1818;  that  on  11th  September,  1824,  B.  the  rejoinder  cast  upon  plaintiff  the  bur- 
died  ;  that|  if  the  stock  had  continued  den  of  proving  that  such  an  acknowl- 
standing  in  B.'s  name,  or  plaintiff's  as  ad-  edgment  as  that  mentioned  in  the  rep- 
ministrator,  a  large  sum,  to  wit,  &c.,  would  licatiou  was  made  within  twenty  years 
have  been  payable  half-yearly  as  dividends,  next  before,  &c.,  there  was.  sufficient  evi- 
and  that  the  money  payable  in  lieu  of  such  deuce  to  entitle  plaintiff  to  a  verdict 
dividends,  and  becoming  due  after  B.'s  upon  both  the  first  and  the  second  issues, 
death  (during  a  period  which  was  specified).  Also,  that  the;  bond  was  not  within  Stat, 
amounted  to  a  large  sum,  to  wit,  &c. ;  and  8  &  4  Wm.  IV.  c  42,  §  6  ;  that  the  repli- 
that,  although  the  stock  had  not  been  cation,  therefore,  was  no  answer  in  law  to 
transferred  into  the  name  of  B.  or  of  his  that  part  of  the  plea  which  related  to  the 
administrator,  yet  W.  had  failed  to  pay  first  breach ;  and  that  plaintiff  was  there- 
the  sums  so  due  in  lieu  of  dividends.  fore  not  entitled  to  Any  damages  on  that 

The  defendant  pleaded  that  the  causes  breach.     But  that  that  part  of  the  con- 

of  action  did  not  accrue  within  twenty  dition  which  stipulated  for  the  payment 

years  next  before  the  commencement  of  from  time  to  time,  of  the  sums  payable 

the  suit.  in  lieu  of  the  dividends  still  remained  in 

To  this  plea  the  plaintiff  replied  :  as  to  force  as  to  so  much  of  the  sums  as  had 

the  first  breach,  that,  while  the  stock  re-  accrued  due,  from  time  to  time,  within 

mained  untransferred,  and  a  certain  sum,  twenty  years  before  action  brought,  the 

to  wit,  &c,  was  due  in  lieu  of  the  divi-  penalty  of  the   bond   not   having  been 

dends,  to  wit,  on  10th  September,  1824,  insisted  upon  in  respect  of  sums  accruing 

W.  made  an  acknowledgment  to  J.  B.  that  due  earlier ;  and  that  plaintiff,  therefore, 

the  stock  remained  untransferred  contrary  was  entitled  to  damages  in  respect  of  so 

to  the  condition,  and  was  due  thereon,  by  much  of  the  second  breach. 

W.  making  to  B.  satisfaction  on  account  Lord  Campbell,  C.  J.,  in  giving  the 

of  part  of  the  said  sum,  to  wit,  £10  ;  and  opinion  of  the  court,  said  :    "The  first 

that  the  action  was  brought  within  twenty  question  to  be  considered  in  this  case  is, 

years  next  after  such  acknowledgment ;  whether  there  was  evidence  to  go  to  the 

and  as  to  the  other  causes  of  action,  that  jury  to  entitle  the  plaintiff  to  a  verdict  on 

they  did  accrue  within  twenty  years,  &c.  the  first  issue  on  the  second  plea.    We 

To  this  replication  the  defendant  re-  think  that  there  was.      The  defendants 

joined,  as  to  the  first  part  of  the  repli-  merely  rejoined,  as  to  the  part  of  the 

cation,  a  traverse  of  the  bringing  of  the  plaintiffs  replication  to  the  second  plea 

action  within  twenty  years  next  after  such  that   the   said   action  was  not  brought 

supposed  acknowledgment.   Issue  thereon,  within  twenty  years  next  after  the  said 

As  to  the  second  part  of  the  replication,  supposed   acknowledgment   of    the   said 

issue  was  joined.  Thomas  Wood  in  the  said  replication  al- 

It  was  proved  that  B.  had,  since  the  leged  to  have  been  made.    Supposing  that 

advance  to  W.,  agreed  to  board  and  lodge  this  casta  upon  the  plaintiff  the  burden  of 

with  W.  at  10«.  6d»  per  week,  that  amount  proving  that  such  an  acknowledgment  as  in 

to  be  deducted  from  the  interest  of  the  stated  in  the  replication  was  made  within 

money  which  W.  had  borrowed ;  and  that  twenty  years  next  before  the  commenoe- 

i  settlement  should  be  made  every  six  ment  of  the  action  on  the  4th  of  Septem- 

months.    B.  had  boarded  and  lodged  with  ber,  1844,  we  think  that  the  evidence  was 


1  KiKDERSLST,  Y.  C,  in  Moodie  v.  Bannister,  4  Drew,  482. 
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which  prevented  a  bond  creditor  coming  and  claiming  his  debt  at  any 
time ;  but  the  courts  of  law,  and  the  courts  of  equity  following  theiUi 

quite  sufficient  for  that  purpose,  as  it  ants,  stated  in  the  special  case,  either 
proved  an  agreement  between  Wood  and  party  is  at  liberty  to  raise  any  objection 
Buckley  tliat  Buckley  should  be  boarded  on  the  face  of  the  record.  And  the  defend- 
and  lodged  by  Wood  for  the  weekly  sum  ants  objected  that  the  first  replication  to 
of  half  a  guinea,  and  that  this  weekly  sum  the  seoond  plea  is  bad  in  point  of  law,  be- 
should  go  and  be  accepted  in  part  satis-  cause  such  an  acknowledgment  as  is  there 
faction  of  the  sums  due  from  Wood  to  stated  would  not  take  the  case  out  of  the 
Buckley  in  respe<?t  of  the  dividends  on  the  statutes  of  limitations.  To  judge  of  this 
stock,  till  it  should  be  replaced  ;  and,  fur-  objection,  we  must  look  to  see  what  the 
ther,  that  this  agreement  was  carried  into  real  contract  was,  as  it  appears  from  the 
effect  and  acted  u^ion  till  the  death  of  bond  and  condition  bearing  date  fith  De- 
Buckley,  on  the  11th  of  September,  1824,  cember,  1812.  The  condition  contains  a 
down  to  which  time  he  was  boarded  and  recital,  that  Wood  wished  to  borrow  from 
lodged  by  Wood ;  the  weekly  payment,  by  Buckley,  and  to  take  up  at  interest  the 
the  agreement,  going  and  being  received  sum  of  £877  4*.  Id,  five  percent  stock,  and 
under  the  agreement  in  satisfaction  of  had  applied  to  Buckley  to  advance  him  the 
money  then  due  and  growing  due  from  same,  or  the  produce  by  sale  thereof; 
Wood  to  Buckley  in  respect  of  the  divl-  which  Buckley  had  agreed  to  do,  being 
dends,  the  stock  never  having  been  re-  entitled  only  to  as  much  as  he  would  have 
placed.  Therefore,  if  this  evidence  is  received  in  case  the  stock  had  continued 
believed,  immediately  before  the  death  of  standing  in  his  own  name.  It  then  re- 
Buckley,  Wood  made  acknowledgment  to  cites  that  the  stock  bad  been  sold  out,  and 
him  that  the  stock  remained  untransferred,  the  produce  thereof,  amounting  to  £792 
and  was  then  due;  and  Wood  then  made  is.  id,  had  been  paid  to  Wood  ;  and  that 
to  Buckley  part  satisfaction  on  account  of  it  had  been  agreed  between  them  that  the 
the  bond,  by  making  Buckley  satisfaction  like  sum  of  £877  As,  Id,  five  per  cents, 
on  account  of  part  of  the  sum  of  money  should  be  replaced  by  Wood  in  the  name 
then  due  and  payable  in  lieu  of  the  divi-  of  Buckley.  The  condition  is  then  de- 
dends.  There  being  such  evidence,  we  clared  to  be,  that  Wood  should  replace  the 
draw  from  it  the  inference  which  I  have  stock  on  or  before  the  fifth  day  of  June, 
stated  ;  and  the  action  having  been  com-  1818,  and  pay  to  Buckley,  in  lieu  of  the 
menced  within  twenty  years,  this  issue  dividends  thereof,  such  sum  or  sums  of 
must  be  entered  for  the  plaintiff.  The  money  as  Buckley  would  have  been  enti- 
cases  of  Hart  v,  Nash,  2  C.  M.  &  R.  887,  tied  to  receive  for  the  dividends  of  the 
and  Hooper  v,  Stephens,  i  Ad.  &  £1.  71,  £877  is.  Id,  in  case  the  same  had  contin- 
are  in  point  to  show  that  such  a  dealing  is  ued  standing  in  his  name,  at  such  time 
equivalent  to  a  money  payment.  Worth-  and  times,  in  such  shares  and  proportions, 
ington  v.  Grimsdi^ch,  7  Q.  B.  479;  Cal-  and  in  such  manner,  as  the  same  divi- 
lander  v,  Howard,  10  Com.  B.  290;  Bevan  dends  would  have  been  pa3rable  to  him  in 
V,  Gething,  3  Q.  B.  740  ;  and  the  note  in  case  the  same  had  not  been  sold  in  man- 
1  Smith's  Leading  Cases,  821,  on  Whit-  ner  aforesaid.  The  bond  is  conditioned 
comb  V,  Whiting,  2  Dougl.  652,  were  also  for  replacing  a  precise  amount  of  stock  on 
referred  to  during  the  argument  on  this  a  fixed  day,  viz.  6th  June,  1818,  not  for 
point.  And  see  Lucas  v.  Jones,  5  Q.  B.  the  payment  of  any  given  sum  of  money  on 
949.  that  day,  nor  even  for  the  payment  of  such 
''The  verdict  upon  the  second  issue  a  sum  of  money  as  would  purchase  the 
raised  on  the  second  plea  must  likewise  be  given  amount  of  stock,  but  for  replacing 
entered  for  the  plaintiff,  as  the  dividends  the  stock  itself.  Such  being  the  nature  of 
mentioned  in  the  second  breach  became  due  the  instrument  on  which  the  action  is 
within  twenty  years  next  before  the  com-  brought,  we  are  to  consider  whether  it 
mencement  of  the  action.  By  the  agree-  comes  within  sect  S  of  Stat.  8  &  4  Wm.  lY. 
ment  between  the  plaintiff  and  the  defend-  c  42,  by  which  it  is  provided  that,  if  any 
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held  the  doctrine  of  presamption,  that  after  a  certain  lapse  of  time 

payment  must  be  presumed,  and  when  an  action  was  brought  on  a 

acknowledgment  shall  haye  been  made,  than  twenty  years  before  the  action,  and 

either  by  writing,  or  by  part  payment  or  the  plea  sets  up  that  defence,  to  which  the 

part  satisfaction  on  account  of  any  princi-  replication  is  no  answer  in  law,  we  are  of 

pal  or  interest  being  then  due  on  any  opinion  that,  though  the  verdict  on  the 

specialty,  it  shall  be  lawful  to  the  ^rsons  rejoinder  taking  issue  on  that  replication 

entitled  to  the  action  to  bring  their  action  must  be  found  for  the  plaintiff,  the  plain- 

for  the  money  remaining  unpaid  and  so  tiff  nevertheless  is  not  entitled  to  any 

acknowledged  to  be  due  within  twenty  damages  on  that  breach,  on  account  of  the 

years  after  such  acknowledgment  by  writ-  insufficiency  of  the  repUcation. 

ing  or  part  payment  or  part  satisfaction  as  "  The  second  breach  stands  on  veiy  dif- 

aforesaid.   The  defendants'  counsel  insisted  ferent  grounds.      Though  the  remedy  to 

that  this  cannot  extend  to  a  bond  condi-  recover  damages  for  not  replacing  the  stock 

tioned  for  the  replacing  of  stock,  arguing  is  taken  away  by  lapse  of  time,  yet  the 

that  this  is  an  act  to  be  done,  and  that  the  condition  so  to  replace  it  is  not  thereby 

breach  sounds  in  damages,  depending  upon  wholly  destroyed  ;  and  that  part  of  the 

the  price  of  the  stock  when  it  ought  to  condition   which   requires    the    payment 

have  been  replaced  or  when  the  action  is  from  time  to  time  of  such  sums  of  money 

brought  as  would  have  been  payable  by  way  of 

**  We  are  of  opinion  that  this  view  of  dividends  if  the  stock  had  remained  in  the 

the  5th  section  is  correct.    The  payment  of  name  of  Buckley  still  continues  in  force, 

sums  of  money  in  lieu  of  dividends  which  This  last  stipulation  is  distinctly  expressed 

would  have  been  payable  if  the  stock  had  in  the  words  of  the  condition,  that  Buckley 

remained  in  the  name  of  the  obligee  is  not  was  to  receive  such  sums  of  money  as  he 

payment  of  interest ;  neither  is  any  sum  would  have  been  entitled  to  for  dividends 

of  money  thereby  acknowledged  to  be  due.  at  such  times  and  in  such  manner  as  th^ 

Indeed  the  replication  itself  does  not  so  dividends  would  have  been  payable  to  him 

allege  ;  but  only  that  the  said  Thomas  if  the  stock  had  not  been  sold  out.     The 

Wood  made  an  acknowledgment  that  the  defendants'  counsel  contended  that  this 

said  amount  of  stock  remained  untrans-  extends  only  to  the  payment  of  the  divi- 

ferred,   by  making  part   satisfaction    on  dends  down  to  the  5th  June,  1813,  when 

account  of  the  money  so  payable  in  lieu  of  the  stock  was  to  be  replaced.     But  down 

dividends.     This  averment  certainly  does  to  that  day  there  could  only  have  been 

not  bring  the  case  within  the  words  of  the  one  dividend  due  ;  and  the  language  em- 

6th  section,  nor  (as  we  think)  within  the  ployed  seems  to  us  clearly  to  extend  to  all 

spirit  of  it.    If  any  authority  was  want-  accruing  dividends  till  the  stock  should  be 

ing,  we  have  the  case  of  Gillingham  v.  replaced. 

Waskett,  18  Price,  434,  in  which  it  was  It  was  further  contended  that  the  stat- 

held  that  a  plea  of  set-off  to  such  a  bond  ute  of  limitations  must  ran  from  the  6th 

was  bad,  because  it  was  not  a  bond  for  June,   1813,  when  there  was   a    forfeit- 

the  payment  of  money.     The  ai^uraent,  ure  of  the  bond  for  not  replacing  the  stock, 

that,  as  the  bond  in  question  is  plainly  But,  as  is  laid  down  by  Parke,  B.  ,  in  the 

within  the  3d  section,  it  must  necessarily  recent  case  of  Sanders  v.  Coward,  15  M.  & 

be  within  the  6th,  is  quite  untenable  ;  for  it  W.  48,  56,  *  although,  on  the  first  breach 

is  obvious  that  a  bond  conditioned  to  per-  of  the  condition  of  a  bond,  the  obligee  may 

form  the  covenants  of  a  lease  in  respect  sue  the  obligor,  and  have  judgment  under 

of  repairs,  or  any  other  matter  sounding  Stat.  8  &  9  Wm.  III.  c.  11,  as  a  security  of  a 

purely  in  damages,  would  be  within  the  higher  nature  for  future  breaches,  he  is  not 

8d  section  ;  and  yet  it  would  be  irapossi-  bound  to  pursue  that  course.     He  may 

ble  by  any  ingenuity  of  construction  to  waive  the  right  of  action  on  the  bond,  in 

bring  it  within  the  6th.     As,  therefore,  respect  of  the  first  breach,  or  any  number 

the  first  breach  relates  to  the  day  of  de-  of  breaches,  and  be  contented  with  the 

fault,  viz.  6th  June,  1813,  which  was  more  specialty  security  only  for  future  breaches, 
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bond  or  other  specialt}*,  what  the  courts  of  law  did  with  respect  to  a 
defence  foanded  on  a  lapse  of  time  was,  that  after  twenty  years 
the  judge  would  direct  the  jury  to  presume  paj-ment.^  Of  course 
that  presumption,  like  any  other,  was  capable  of  being  rebutted  by 
evidence,  and  the  court  held  that  evidence  of  an  acknowledgment 
would  be  sufficient  to  rebut  the  presumption.^  In  fact,  it  was  impos- 
sible for  a  debtor  against  whom  an  action  was  brought  to  ask  the  court 
to  pronounce  that  the  debt  had  been  paid,  when  he  had  himself  acknowl- 
edged the  existence  of  the  debt.  It  appears,  therefore,  to  be  a  correct 
statement  that,  in  the  case  of  a  specialty  debt,  the  court  could  receive 
in  evidence  any  acknowledgment  of  the  alleged  debtor  in  any  shape, 
even  when  that  acknowledgment  was  made  to  a  third  person,  and  that 
it  was  not  necessary  that  such  acknowledgment  should  amount  to  a 
new  cause  of  action." " 

and  Bue  afterwards  on  a  subsequent  for-         The  presamptlon  of  payment,  so  far  as 

feiture,  and  assign  that  for  a  breach.'  mortgages  are  concemec^  does  not  apply  so 

"For  these  reasons  we  are  of  opinion  long  as  the  possession  of  the  mortgaged 

that  the  plaintiff  is  entitled  to  judgment  on  premises  is  in  the  mortgagee.     Croaker  v. 

the  second  breach."    Tuckey  v,  Hawkins,  Jewell,  31  Me.  306. 
4  C.  B.  655;  Bealy  v.  Greenslade,  2  C.  &  J.         *  In  New  Hampshire,   in  Howard  v. 

61 ;  Hollis  V.  Palmer,  2  New  Ca.  713,  and  Hildreth,  18  N.  H.  105,  it  was  held  that 

Savile  v.  Jackson,  13  Price,  715.  when  a  mortgagor  has  retained   posses- 

1  In  Jackson  v.  Pierce,  10  Johns.  (N.Y.)  sion  of  mortgaged  premises  for  more  than 
41 4,  where  a  mortgage  had  lain  dormant  twenty  years  after  the  execution  of  the 
from  April,  1774,  to  March,  1802,  it  was  mort^ige,  but  has  acknowledged  the  debt 
held  that,  after  deducting  the  period  of  the  and  paid  interest  upon  it  within  twenty 
American  Revolution,  the  lapse  of  time  years  there  is  no  presumption  that  the 
was  sufficient  to  afford  the  presumption  of  debt  is  discharged  ;  and  the  same  haa 
piayment.  The  presumption  becomes  ab-  also  been  held  in  South  Carolina.  Wright 
solute  after  the  lapse  of  the  period  fixed  by  v.  Eaves,  10  Rich.  (S.  C.)  £q.  582.  But 
statute  for  prescription  in  analogous  cases,  in  Gould  v.  White,  26  N.  H.  178,  it  was 
If  there  is  no  entry  or  payment  of  interest,  held  that  unexplained  possession  of  the 
and  being  a  presumption  of  law,  it  is^in  mortgaged  premises  for  more  than  twenty 
itself  conclusive,  unless  encountered  by  years,  may  be  left  to  the  jury  in  connection 
distinct  proof.  Whitney  v,  French,  25  with  proof  of  partial  payments  and  other 
Vt.  663.  In  Ware  v.  Bennett,  18  Tex.  794,  evidence,  as  tending  to  show  that  the 
a  neglect  to  foreclose  a  mortgage  for  four  mortgage  debt  was  fully  paid.  A  pre- 
years  after  it  falls  due  was  held  not  con-  sumption  of  payment  is  not  like  an  actual 
elusive  ground  for  assuming,  in  favor  of  payment  which  satisfies  the  debt  as  to  all 
purchasers  of  the  mortgagor's  interest,  that  the  debtors  ;  it  operates  as  a  payment  only 
the  mortgage  had  been  paid.  See  also  Ap-  in  favor  of  the  party  entitled  to  the  benefit 
pleton  V,  Edson,  8  Vt.  241.  of  the  presumption ;  and,  in  case  of  the 

2  But  this  presumption  is  effectually  lapse  of  over  twenty  years  from  the  time 
repelled  by  a  payment  of  interest  within  when  a  bond  secured  by  mortgage  becomes 
the  statutory  period  before  action  brought,  due,  the  presumption  of  payment  of  the 
Hughes  V.  Blackwell,  6  Jones  (N.  C. )  Eq.  mortgage  will  not,  as  to  the  purchaser  and 
73  ;  and  the  admissions  of  a  mortgagor  those  claiming  under  him,  be  repelled  by 
that  the  mortgage  debt  is  due  are  evidence  proof  of  a  payment  made  by  the  mortgagor 
to  rebut  the  presumption  of  payment,  after  he  had  conveyed  the  premises  to 
especially  where  it  does  not  appear  that  another  person.  New  York,  &c.  Ins.  Co. 
the  true  tenant  had  an  interest  before  the  v.  Covert,  29  Barb.  (N.  Y.)  435. 
admissions  were  made,  Frean  v.  Drinker, 

8  Peun.  St  520. 
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Where  specialties  are  brought  within  the  statute,  and  no  provision 
is  made  for  keeping  them  on  foot  by  an  acknowledgment,  an  ac- 
knowledgment can  have  no  effect  in  suspending  the  operation  of  the 
statute,  because  the  action  thereon  is  not  founded  upon  a  promise,  but 
upon  an  obligation  of  a  higher  nature,  and  in  order  to  keep  it  on  foot 
the  recognition  of  its  validity  and  continuance  must  be  of  as  high  a 
character  as  the  instrument  creating  the  obligation.  Payments,  how- 
ever, as  wUl  be  seen,  post^^  may  have  this  effect. 

^  Chap.  XYIL,  MoBTQAQES. 
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CHAPTER  XV. 

TOETS   QUASI  E   CONTEACTU. 

Sec.  177.  Time  nms  from  Date  of.  Sec.  182.  What    requisite    to    establish 

178.  Consequential  Injury.  Prescriptive  Right 

179.  Negligence.  183.  Trover. 

180.  Nuisances.  184.  Trespass,  Assault,  &c. 

181.  Action  must  he  brought  before  185.  Criminal  Conversation. 

Prescriptive  Right  has  been  186.  Seduction, 

acquired.  187.  Failure  to  perform  Duty  im- 

posed by  Statute. 

Sec.  177.  Time  nma  from  Date  of.  —  In  the  case  of  torts  arising 
grtasi  e  contractu^  the  statute  usually  commences  to  run  from  the  date 
of  the  tort,  not  from  the  occurrence  of  actual  damage.  And  ignorance 
of  the  facts  on  the  part  of  the  plaintiff  will  make  no  exception  to  the 
rule,  though  he  discovers  his  injury  too  late  to  have  a  remedy.  This 
will  be  the  case,  too,  even  where  the  defendant  has  betrayed  the  plain- 
tiff into  permitting  the  time  to  elapse  in  fruitless  inquiries  and  negotia- 
tions. 

There  may  be  cases  where  the  injured  party  may  bring  trespass  or 
trover,  or  may  waive  both,  and  bring  assumpsit  for  the  proceeds  of  the 
property  when  it  has  been  converted  into  money,  and  in  the  last  case 
the  tortfeasor  cannot  allege  his  own  wrong  so  as  to  bring  time  back  to 
the  day  of  the  tort.*  And  where  a  party  has  his  election  between 
trover  and  assumpsit,  the  fact  that  one  remedy  is  barred  will  not  defeat 
the  other  if  the  statute  has  not  run  upon  that.*  Thus,  where  the  maker 
of  a  note  which  was  outlawed  asked  the  holder  to  see  it,  and  upon  its 
being  shown,  destroyed  it,  it  was  held  that  trover  lay  for  the  note,  and 
that  the  measure  of  damages  was  the  face  of  the  note  with  interest,  not- 
withstanding the  fact  that  the  statute  might  have  been  successfully 
interposed  against  an  action  upon  the  note  itself.^ 

The  ground  upon  which  this  ruling  rests  is,  that  it  cannot  be  pre- 
sumed that,  in  an  action  upon  a  note  or  other  obligation,  so  unlawfully 
destroyed  by  the  maker,  he  would,  although  entitled  to  do  so,  have  set 
up  the  statute  to  defeat  it.     "  The  only  question  of  law  in  the  case," 

1  EastlndiaCcf.  Paul,  7Moo.  P.C.C.  Dorrell,  2  Ld.  Raym.  1216;  Hitchin  v. 

85.    See  as  to  directors  of  insolvent  bank,  Campbell,  2  W.  Bl.  827 ;  Hambly  v.  Trott, 

Hinsdale  v.  Lamed,  16  Mass.  68.  Cowp.  371. 

>  Lamb  v.  Clark,  5  Pick.  (Mass.)  198.         *  Ivery  v.  Owens,  28  Ala.  641. 
But  there  must  be  an  actual  conversion.         *  Outhouse  v.  Outhouse,  18  Hun  (N. 

Jones  V.  Hoar,  id.  285.    See  Lamine  v,  Y.),  130. 
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said  TALCcyrr,  J.,  "  arises  upon  the  rule  laid  down  by  the  judge  as  to 
the  measure  of  damages.  He  charged  the  jury,  in  effect,  that  if  they 
found  a  verdict  for  the  plaintifr,  she  was  entitled  to  recover  the  full  face 
of  the  note,  with  interest ;  that,  notwithstanding  the  note  was  outlawed, 
it  constituted  a  moral  obligation  sufficient  to  form  a  good  consideration 
for  a  new  note  or  new  promise ;  that  if  the  defendant  should  choose  to 
set  up  the  statute  of  limitations  in  a  suit  on  the  note,  the  defence  would 
prevail,  but  that  the  defendant,  being  a  wrong-doer,  was  entitled  to  no 
presumptions  in  his  favor.  It  is  true  that  the  general  rule  in  an  action 
for  the  conversion  of  a  note  of  a  third  party  is,  that  the  damages  are  to 
be  measured  by  the  amount  apparently  due  upon  the  note,  but  it  may  be 
shown  that  by  reason  of  part  payment,  or  the  insolvency  of  the  party 
obligated  to  pay  the  note,  or  by  reason  of  the  existence  of  some  legal 
defence  to  the  note,  the  plaintiff  has  not,  in  fact,  sustained  damages  to 
the  extent  of  the  face  of  the  note  by  reason  of  its  conversion.^  It  is, 
however,  held  that  where  the  maker  of  the  note  has  converted  it,  in  an 
action  brought  against  him  for  such  conversion  he  cannot  set  up  his 
own  insolvency  by  way  of  mitigating  the  damages.  The  statute  of 
limitations  is  a  good  defence  if  specially  pleaded.  If  not  specially 
pleaded,  it  does  not  defeat  an  action  on  the  obligation.  The  question  is, 
whether  it  is  to  be  presumed  that  the  defendant  would  set  up  ihsi 
defence  to  this  obligation  in  behalf  of  his  sister,  as  was  conceded,  for 
borrowed  money  and  no  part  of  which  had  been  paid.  Could  such  a 
presumption  be  indulged  as  being  the  course  likely  to  be  pursued  by  a 
man  under  such  circumstances  where  the  outlawry  of  the  note  was 
occasioned  by  the  indulgence  of  his  sister?" 

"But  could  such  a  presumption  be  indulged  in  favor  of  this  defendant? 
He  was  a  wi*ong-doer,  a  wilful  trespasser  and  spoliator,  and  is  not  only 
deprived  of  all  presumptions  in  his  favor,  but  all  presumptions  are 
against  him  according  to  the  maxim,  '  Omnia  pretumuntur  contra  spoHa^ 
torem.*  It  was  upon  this  ground  that  the  Judge  at  the  circuit  put  his 
ruling  on  the  question  of  the  measure  of  damages,  and  we  think  it  was 
a  proper  application  of  the  rule.*' 

Sec.  178.  Consequential  Injury.  —  Although,  as  has  been  seen,  time 
commences  usually  to  run  in  a  defendant's  favor  from  the  time  of  his 
wrongdoing,  and  not  from  the  time  of  the  occurrence  to  the  plaintiff  of 
any  consequential  damage,  yet  in  order  to  produce  this  result  it  is  nec- 
essary that  the  wrongdoing  should  be  such  that  nominal  damages  may 
be  immediately  recovered.  Every  breach  of  duty  does  not  create  an 
individual  right  of  action.  And  a  distinction  something  similar  to  that 
which  has  been  drawn  by  moralists  between  duties  of  perfect  and  imper- 
fect obligation  may  be  observed  in  duties  arising  fixjm  the  law.  Thus 
a  breach  of  public  duty  may  not  inflict  any  direct  immediate  wrong  on 
an  individual ;  but  neither  his  right  to  a  remedy,  nor  his  liability  to  be 

1  Booth  V.  Powers,  56  N.  Y.  22. 
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precluded  by  time  (Vomits  prosecution,  will  commence  till  he  has  suffered 
some  actual  inconvenience.^  But  it  is  otherwise  where  there  is  a  private 
relation  between  the  parties,  where  the  wrongdoing  of  one  at  once 
creates  a  right  of  action  in  the  other ;  and  it  may  be  stated  as  an  invari- 
able rule  that  when  the  injury,  however  slight,  is  complete  at  the  time 
of  the  act,  the  statutory  period  then  commences,  but,  when  the  act  is 
not  legally  injurious  until  certain  consequences  occur,  the  time  com- 
mences to  run  from  the  consequential  damage,  whether  the  party  injured 
is  ignorant  of  the  circumstance  from  which  the  injury  results  or  not.* 

1  Hurst  V.  Parker,  1  B.  &  Aid.  92  ;  to  a  law  arbitrarily  making  legal  rcmedica. 

Tanner  v.  Smart,  6  B.  &  C.  608.  contingent  on  mere  lapae  of  time.     Brown. 

«  In  Bank  of  Hartford  Co.  v,  "Water-  v.  Howard,  2  B.  &  B.  73;  Sims  v.  Brit- 
man,  26  Conn.  824,  this  question  was  care-  ton,  6  Exch.  802 ;  Short  v,  McCarthy,  8- 
fully  considered  and  the  cases  reviewed.  B.  &  Aid.  626;  Blair  v.  Bromley,  5  Hare^ 
In  that  case  an  officer  who  had  undertaken  642;  Battley  v.  Faulkner,  3  B.  &  Aid.  288. 
to  attach  real  estate   on   mesne  process  Strong,  equitable  considerationa  in  favor 
made  return  that  he  had  attached  a  cer-  of  the  present  plaintiffs  seem,  however,  to 
tain  piece  of  land  belonging  to  the  defend-  grow  out  of  the  fact  that  they  were  actu- 
ant,  and  had  left  with  the  town  clerk,  as  ally  betrayed  into  ignorance  of  their  rights, 
in  such  cases  he  was  required  by  the  stat-  by  the  wrongful  acts  of  the  defendant 
ute  to  do,  a  true  and  attested  copy  of  the  himself;  that  they  were  misled  by  the  very- 
writ  and  of  his  return  thereon.    In  fact  he  record  to  which  they  might  and  should 
had  left  a  copy  of  the  writ  and  his  return  rightfully  refer  for   knowledge  of   their 
in  the  town  clerk's  office,  describing  an-  rights,  and  of  which  the  defendant  him- 
other  and  different  piece  of  land  from  that  self  was  the  author,  having  verified  it  un-* 
described  in  his  return  on  the  original  der  his  official  oath.    It  is  palpably  unjust 
writ.     Both  pieces  of  land,  however,  be-  for  the  defendant  to  set  up  the  statute  as  a 
longed  to  the  defendant,  and  either  would  defence  under  suck  circumstances  ;  to  do 
have  been  sufficient  to  satisfy  the  plain-  so  is,  in  one  sense,  taking  advantage  of  his. 
tiff's  demand.     The  error  was  not  discov-  own  wrong:  yet  it  is  difficult  to  see  that 
ered  until  the  plaintiff  had  attained  judg-  he  is  not,  by  the  clear  provision  of  the 
ment  and  taken  out  execution,  at  which  statute  itself,  protected  in  so  doing ;  nor- 
time  more  than  two  years  had  elapsed  both  are  we  aware  of  any  well-established  doc- 
from  the  date  of  the  levy  and  that  of  the  trine  by  which  a  party  in  a  court  of  law 
return.     The  debtor  in  the  mean  time  had  can  be  prohibited,  on  the  score  of  equi- 
failed,  and  no  property  could  be  found  on  table  estoppel,  from  defending  himself  un- 
which  to  levy  the  execution.    In  an  action  der  a  public  statute,  designed  to  be  of  uni- 
to  recover  for  the  officer's  default,   the  versal  operation  in  the  matter  of  legal 
statute  of  limitation  was  pleaded,  and  it  remedies.     Lord  Campbell  properly  sug- 
was  held  that  the  cause  of  action  did  not  gested,  relatiiw  to  a  controversy  not  unlike- 
accrue  either  at  the  time  of  the  service  of  the  present,  that  '  hard  cases  must  not 
the  writ  or  at  that  of  the  false  return,  make  bad  law.'     East  India  Co.  u  Paul, 
but  from  the  time  when  the  plaintiff  had  7  Moo.  P.  C.  C.  85.     At  the  same  time,  if 
sustained  actual  damage  by  his  fiEulnre  to  the  dictum <  of  Lord  Mansfield,,  is  Bree 
secure  satisfaction  of  his  execution.     "Ig-  v,  Holbech,  Doug.  655,  that  ''there  may 
norance  of  his  rights,"  says  Storrs,  J.,  be  cases  which  fraud  will  take  out  of  the 
"  on  the  part  of  the  person  against  whom  statute  o£  limitations^'^  were  confirmed  by 
the  statute  has  begun  to  run  will  bot  sus-  direct  adjudication,  we- should  be  reluctant 
pend  its  operation.     He  may  discover  his  to  withold  the  application  of  the  doctrine 
rights  too  late  to  take  advantage  of  the  in  the  present   instance.      See  Blair  v. 
appropriate  remedy.    Such  is  one  of  the  Bromley,  ante, 

occasional  hardships  necessarily  incident         "  These  views  are,  however,  immaterial 
VOL.  I. —29 
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In  a  case  where  the  plaintiff  had  been  damaged  by  the  cutting  away  of 

to  either  party;  as  the  cause  of  action,  in  consequential   iigury,   Roberts   v.  Reed, 

our  judgment,   accrued  —  that  is  to  say  16   East  215.     In  Gillon  v.    Bodingtan, 

became  complete  and  perfect  —  within  two  1  Car.  &  P.  641 »  it  is  agreed  that  the  lan> 

years  next  previous  to  the  commencement  guage  of  the  English  statute  was  eren 

of  the  present  suit.     Whether  the  true  somewhat  strained  to  make  its  constroc- 

basis  of  the  ii\jury  eventually  suffered  by  tion  comport  with  this  very  just  prindple, 

the  plaintiff^  was  the  neglect  to  serve  the  the  limitation  by  that  enactment  taking 

process,  or  the  false  return,  it  cannot  be  date  from  the  'fact  committed,*  and  die 

useful  to  determine,  as  neither  of  these  court  extending  the  meaning  of  this  term 

facts  singly,  or  both  together,  in  our  opin-  so  as  to  make  consequential  damage  one 

ion,   would    be   enough    to  constitute  a  essential  part  of  the  fact  referred  to. 

cause  of  action.     No  right  to  sue  became  "Itonlyrsmains,  therefore,  to  determine 

lodged  in  the  plaintiffs  until  a  certain  con-  whether  a  neglect  to  serve  mesne  process, 

sequence  resulted    from  one  or  both  of  or  a  false  return  of  such  process,  is  action- 

these  breaches  of  duty  by  the  officer.     If  able  in  itself,  or  whether  it  becomes  so  only 

this  be  so,   that  the  damnifying  conse-  when  a  real  injury  follows  from  it.     No 

quences  of   the  defendant's  violation  of  distinction  can  be  drawn  between  a  neglect 

duty  are  an  essential  ingredient  in  the  to  serve  and  a  false  return  in  deciding  the 

plaintiff's  cause  of  action,  the  statute  of  point    presented.      Lord    Denmak,    in 

limitations  cannot  begin  to  run  until  this  Wylie  v.  Birch,  4  Ad.  &  £1.  566. 

cause  of  action  becomes  complete.     The  "The  case  of  Planck  v.  Anderson,   5 

consequences  are  not,  in  such  a  case,  mere  T.  R.  37,  early  settled  the  doctrine,  that 

aggravating    circumstances,   enhancing   a  when  an  escape  on  mesne  process  took 

legal  iiyury  already  suffered  or  inflicted;  place,  the  only  remedy  of  the  plain tifis 

nor  are  they  the  mere  development  of  such  was  an  action  on  the  case  for  the  oonae- 

^  previous  iiyury,  through  which  develop-  quential  injury,  and  that,  '  if  no  damage 

ment  the  party  is  enabled  for  the  first  time  be  sustained,  the  creditor  has  no  cause  of 

to  ascertain  or  appreciate  the  fact  of  the  action.'    (Duller,  J.) 

injury.     But,  inasmuch  as  no  legal  wrong  **  Of  the  contrary  decision  of  Barker  o. 

etisted  before,  they  are  an  indispensable  Green,  2  Bing.  817,  we  shall  take  occa- 

element  of   the  injury  itself,  and  must  sion  to  speak  hereafter.     After  the  latter 

therefore  themselves  fix,  er  may  fix,  the  decision,  in  1836,  Lord  Abinger,  at  the 

period  when    the  statute-  of   limitations  exchequer  chamber,  in  a  colloquy  witl 

shall  commence  to  run.     Authorities  can  counsel,  took  strong  ground  against  tht' 

hardly  strengthen  a  proposition  so  mani-  idea  that  an  officer  was  at  all  events  liablii 

festly  just   If  we  are  wrong,  some  strictly  in  nominal  damages  for  neglect  to  serve 

legal  injuries  might  never  for  a  moment  be  mesne  process.     Brown  v.  Jarvis,   1   M. 

capable  of  redress.    For  instance,  so  much  &  W.  708.     Two  years  after,  the  sam« 

time  might  accrue  between  the  iigurious  court  unequivocally  denied  the  right  of  a 

act  of  bringing  a  vexatious  suit  and  its  {daintiff  to  suliject  an  officer  for  an  escape 

final  termination  in  favor  of  the  defendant  on  mesne  prooesa,  unless  he  had  sustained 

therein,  that,  if  the  original  act  were  the  actual  damage  or  delay  of  his  suit  thereby, 

entire  gravamen  of  the  latter's  suit  against  Williams  v,  Moyston,  4  M.   &  W.  145. 

the  wrong-doer,  he  might  be  barred  of  his  They  expressly  disapprove  Barker  t?.  Green, 

remedy  before  his  right  to  redress  ever  suggesting,  perhaps  Incorrectly,  that  it  is 

vested  in  him  for  a  single  hour.     But  an-  loosely  reported.    Lord.  Denmak,  while 

thorities  are  not  wanting  on  this  point  delivering  the  judgment  of  the  Court  of 

When  the  injury,  however  slight,  is  eom-  Queen's  Bench  in   1839,  used  this  lan- 

plete  at  the  time  of  the  act,  the  statute  guage :  '  No  damage  is  stated,  unless  some 

period  commences,  Wordsworth  v,  Harley,  legal  damage  necessarily  results  from  the 

1  B.  &  Ad.  391 ;  but  when  the  act  is  not  neglect  of  the  sheriff  [to  arrest  on  mesne 

legally  ii\jurious  until  certain  consequences  process].     We  do  not  think  that  any  snch 

occur,  the  statute  begins  to  ran  from  the  damage  does  necessarily  result.'    l^t  ii 
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certain  pillars  of  coal  which  supported  the  surface,  and  which  was  ulti- 

to  say,  the  act  is  not  in  itself  legally  a  nonfeasance  op  misfeasance  relating  to 
injurious.  The  Supreme  Court  of  New  mesne  process,  and  the  same  when  they 
Hampshire  early  decided  that  a  sheriff  is  •  -concern  writs  of  execution.  We  believe 
not  liable  to  an  action  for  an  escape  on  the  difference  between  the  two  cases  to  be 
mesne  process,  if  he  have  the  body  at  the  practical  rather  than  theoretical.  We 
return  of  the  writ  Cady  v.  Huntiugton,  have  no  doubt  that  actual  damage  must 
1  N.  H.  188.  In  Clark  v.  Smith,  9  Conn,  be  the  basis  of  'recovery  in  both,  Wylie 
879,  10  id.  1,  which  was  twice  before  the  v.  Birch,  4  Ad.  &  El.  566  ;  but  that  it  is 
Supreme  Court  of  this  State,  and  in  which  presumed  to  be  incident  to  one  and  not  to 
the  court  decided  that  a  creditor's  recovery  the  other.  The  burden  of  proof  lies  on 
against  a  sheriff  for  an  escape  on  mesne  the  plaintiff  in  the  latter  instance  to  show 
process  must  be  restricted  to  his  actual  some  actual  damage ;  in  the  former,  on 
damage,  the  doctrine  of  Justice  Buller,  the  defendant  to  show  that  there  has  been 
enunciated  in  Planck  v.  Anderson  and  none.  It  has  been  held  that  if  an  officer, 
quoted  above,  was  cited  by  the  court  in  charged  with  a  false  return  on  final  pro- 
full,  without  dissent.  9  id.  386.  U{)on  cess,  can  prove  that  after  the  return  the 
the  second  trial  of  the  cause,  the  jury  debtor  became  a  legal  bankrupt,  so  that 
found  for  the  defendant,  the  court  below  the  holding  of  the  body  could  have  been 
having  instructed  them  that  the  defend-  of  no  avail  to  the  creditor,  a  complete  de- 
ant  was  liable  only  for  damages  which  the  fence  is  established;  and  that  a  ])Iea  in  bar, 
plaintiff  had  sustained  by  reason  of  the  setting  up  the  bankruptcy  only,  is  a  com' 
officer's  neglect.  This  might  have  been  plete  answer  to  the  action.  Wylie  v, 
construed  as  a  direction  to  award  no  dam-  Birch,  supra.  Now  it  is  idle  to  say  that 
ages  whatsoever  unless  some  actual  injury  proof  of  actual  damage  is  not  necessary  in 
was  shown.  The  jury  at  all  events  felt  the  case  of  an  omission  to  execute  final 
themselves  at  liberty  to  act  under  such  process,  when  the  disproof  of  such  damage 
8  rule  ;  and  although  the  case  was  not  is  a  perfect  defence.  If  a  trespass  is  made 
brought  before  the  Supreme  Court  on  ac-  upon  land,  the  act  is  legally  injurious;  nom- 
count  of  a  verdict  against  evidence,  yet  inal  damages,  at  least,  must  be  awarded, 
that  tribunal  seem  freely  to  have  assumed  The  trespasser  cannot  establish  a  complete 
that  the  judge's  charge  to  the  jury  was  defence  by  proving  there  was  no  real  loss 
susceptible  of  the  construction  just  sug-  to  the  plaintiff.  Still,  courts  have  some- 
gested,  and  thereupon  indorse  the  verdict,  times  ruled  that  they  will  presume  some 
Judge  Bissrll  says  :  *  The  jury  were  actual  damage  to  be  necessarily  incident 
directed  to  give  damages  commensurate  to  a  breach  of  duty  in  reference  to  final 
with  the  loss  sustained  by  the  officer's  process.  The  body  being  held  by  an  ex- 
neglect  For  aught  that  a]>pears,  they  ecution  for  the  payment  of  the  debt,  not 
have  done  so;  and  neither  the  principles  for  its  securitj'  merely,  they  have  regarded 
of  justice  nor  any  rule  of  law  demands  of  an  escape,  even  for  a  short  time,  as  sus- 
us  that  we  should  interfere  with  their  ver-  pending  the  debtor's  inducement  to  j>er- 
dict.*  We  mu9t  believe  that  the  law  is  form  his  duty  of  immediately  paying  his 
settled  that  actual  damage  is  an  essential  obligation,  as  taking  away  from  the  cred- 
element  in  a  cause  of  action  relating  to  a  itor,  for  the  time  being,  that  which  the 
negligent  service  or  false  return  of  mesne  law  gives  him  as  his  satisfaction,  and  as 
process.  Roscoe's  Nisi  Prius,  609  ;  2  invading  his  right  to  the  constant,  un- 
Saund.  PI.  k  Ev.  878.  Something  may  interrupted  detention  of  the  debtor's  body, 
properly  be  said  of  decisions,  which  our  But  no  such  inference,  however  regarded, 
examination  of  this  case  has  brought  to  arises  in  the  case  of  a  neglect  to  retain  the 
light,  and  which  have  an  aspect  adverse  custody  of  a  debtor  on  mesne  process.  The 
to  the  views  adopted  by  us.  Before  dis-  debt  may,  notwithstanding,  be  perfectly 
cnssing  them,  it  is  well  to  remark  that  a  secure,  and  enforced  as  promptly  as  if  the 
distinction  is  often  drawn  in  the  books  security  was  constantly  under  the  control 
between  a  cause  of  action  growing  out  of  of  the  officer. 
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mately  injared  in  consequence,  it  was  considered  that  time  commenced 

"  To  return:  Barker  v.  Green,  2  Bing.  cation  of  a  contract  between  tbem,  and  non- 

dl7»  was  an  action  for  a  failure  to  arrest  performance  be  actionable  in  assumpsit, 

on  mesne  process.     The  jury,  finding  no  Yet  it  is  clearly  settled  that  the  latter 

actual  damage,  rendered  a  verdict  of  one  form  of  action  cannot  be  sustained  in  such 

farthing.     An  attempt,  with  a  view  to  a  case.    Lovell  v.  Bellows,  7  N.  H.  S75, 

coats  only,  was  made  to  set  aside  the  vei^  388.     The  duty  violated  is  primarily  a  duty 

diet.     The  court  refused  the  motion,  hold-  to  the  public  ;  the  violation  is  therefons 

ing  that   ^if  there  was  a  breach  of  duty,  uidawful ;  and  when  its  consequences  are 

the  law  must  presume  some  damage.'    In  the  invasion  of  an  individual  right  (and 

Betts  V,  Noriis,  21  Me.  314,  a  decision  of  then  only)  it  becomes  a  proper  subject  of 

the  Supreme  Court  of  Maine,  much  noticed  redress  by  him.     The  duties  imposed  upon 

at  the  bar,  the  opinion  of  the  majority  of  public  officers  are  analogoiis  to  those  of 

the  bench  seems  to  rest  on  the  same  idea  :  moral  obligation.     Their  violation  is  not 

that  a  breach  of  official  duty  is  necessarily  necessarily  a  legal  injury  to  those  in  whose 

a  violation  of  the  individual  legal  rights  favor  they  exist.     They  must  affect  some 

of  the  person  in  whose  favor  the  duty  is  to  right  such  as  the  law  is  wont  to  redress 

be  performed.     We  cannot  assent  to  the  before  they  can  be  made  the  subject  of 

sweeping  doctrine  of  these  cases.    It  would  a  suit      It  is  the  duty  of  a  municipal 

invite  interminable  and  preposterous  iiti-  corporation  to  keep  certain  hi^ways  free 

gation.  from  obstruction.      The  duty  is  to  the 

'*  We  apprehend,  as  has  been  suggested  public  for  the  benefit  of  every  individual 
by  the  counsel  for  the  plaintiffs,  that  a  in  the  community.  If  an  obstruction  is 
distinction  is  to  be  observed  between  negligently  permitted  to  exist,  it  may  be 
breaches  of  public  duty  and  breaches  of  said  that,  in  a  sense,  a  duty  to  each  indi- 
duties  to  individuals ;  such,  for  instance,  vidual  is  violated.  But  it  is  not  corn- 
as  those  created  by  contract,  whereby  each  petent  for  every  inhabitant  of  the  vicinage 
party  enters  into  and  defines  for  himself  thereupon  to  bring  his  action  for  the 
an  immediate  obligation  to  the  other.  In  breach  of  duty  to  himself ;  not  even  if  he 
the  latter  case,  the  breach  of  such  an  obli-  is  put  to  some  trivial  inconvenience  by  the 
gation  is  a  direct  and  immediate  wrong  to  obstnictioo.  If  he  voluntarily  or  negli- 
the  other,  so  that  whether  any  evil  con-  gently  throws  himself  in  the  way  of  being 
sequences  follow,  or  whatever  consequences  injured  by  it,  he  cannot  recover.  Butter- 
follow,  the  cause  of  action  dates  from  the  field  v,  Forrester,  11  East,  60.  The  mere 
wrong,  which  will  be  treated  as  the  cause  violation  of  the  public  duty,  although  the 
of  action,  whether  the  plaintiff  sues  in  tort  duty  is  to  him  indirectly,  involves  no  cor- 
or  contract.  For  instance,  if  an  attorney  relative  legal  right  on  his  part  to  sue  for 
neglect  his  client's  business  in  such  a  man-  such  violation. 

ner  as  to  break  the  implied  contract  be-  **  It  is  said  familiarly  that  rights  and 

tween  them,  although  a  loss  may  not  occur  duties  are  reciprocal.     This  is,  in  a  moral 

for  years,  a  complete  right  of  action  accrued  sense  and  in  a  properly  understood  legal 

when  the  duty  was  violated;  and  the  sub-  sense,  true.     But  it  is  evident  from  the 

sequent  loss  merely  aggravates  the  injury,  illustration  just  employea  that  there  is  no 

And  whether  he  be  sued  in  assumpsit  or  in  such  legal  reciprocity  between  the  general 

cose,  the  breach  of  duty  will  always  be  the  duties  of  public  officers  and  the  rights  of 

injury  for  which  he  must  respond.    Howell  parties  in  whose  behalf  the  duties  are  to 

V,  Young,  5  B.  &  C.  259;  Short  i?.  McCar-  be  performed,   that  the  right  is  always 

thy,  aupra  ;  Brown  v.  Howard,  2  B.  &  B.  actionable  when  the  duty  is  violated.     In 

73;  Wilcox  v.  Plummer,  4  Pet.  (U.  S.)  the  case  of  the  highway,  a  person  must  be 

172.     But  where  the  duty  is  of  a  public  injured  in  reference  to  some  other  right 

nature,  there  is  no  direct  relation  between  than  that  which  is  correlative  to  the  means 

the  public  officer  and  the  party  in  whose  duty  of  keeping  the  highway  clear  for  his 

behalf  the  duty  is  to  be  performed.    If  it  benefit,  —  in  his  right  to  his  health,  or 

were  so,  then  there  should  be  the  impli-  limbs,  or  property  —  before  he  can  seek 
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to  ran  against  the  plaintiff  on  the  occurrence  of  the  damage,  and  not 

hgal  redres&  Then  he  will  have  safTered  public  duties  and  individual  rights  might 
a  consequential  not  an  immediate  ipjury,  be  safely  conceded.  The  term  '  du^ ' 
and  can  resort  to  his  action  on  the  case,  may  be  used  in  a  sense  too  strict  to  stand 
An  officer  neglects  to  serve  a  subpoena.  It  the  test  of  legal  criticism.  We  say  fami- 
would  be  said  to  be  his  duty  to  serve  all  liarly,  that  it  is  an  officer's  duty  to  serve 
Bubpcenas.  A  plaintitf  who  gave  it  to  him  process,  —  to  obey  the  mandate  of  a  writ, 
goes  to  trial ;  the  witness  voluntarily  ap-  Now  it  is  his  function  to  do  so,  but  is  it 
pears,  and  a  full  recovery  is  obtained,  necessarily  his  duty,  in  an  absolute  sense  f 
Could  a  suit  be  sustained  by  the  plaintiff  If  not,  then  there  is  no  absolute  right  on 
for  the  nonfeasance  of  the  officer  ?  Is  the  the  pait  of  a  suitor  to  the  performance  of 
plaintiff's  light  legally  coextensive  with  the  function.  If  the  right  and  duty  were 
the  officer's  duty?  Or  must  some  other  absolute,  that  a  writ  must  be  served, — 
right  of  the  plaintiff  be  affected  by  the  served  according  to  its  literal  mandate, 
neglect,  to  enable  him  to  sustain  an  action  ?  and  indorsed  with  a  true  return,  —  then 
A  writ  of  attachment  is  served  without  the  an  officer  could  not  defeat  an  action  for  an 
plaintiff's  consent,  as  a  summons.  The  escape  on  mesne  process,  by  showing  that 
defendant  is  perfectly  responsible,  and  the  the  plaintiff  had  no  lawful  claim  against 
plaintiff,  without  delay  or  embarrassment,  the  debtor.  Yet,  that  he  can  is  an  ele- 
obtains  complete  pecuniary  satisfaction,  mentary  principle.  Alexander  v.  Macauley, 
Can  he  resort  to  the  officer  for  the  breach  4  T.  K  611.  Now  the  real  right  which 
of  his  duty  in  not  complying  with  the  the  law  confers  upon  a  suitor,  and  the  real 
mandate  of  the  writ  ?  An  assessor's  duty  duty  it  imposes  on  an  officer,  is  that  the 
is  to  make  a  correct  assessment  in  the  case  claim  shall  be  enforced,  the  debt  collected, 
of  every  taxpayer.  This  is  the  obligation  through  the  law's  process.  The  creditor 
he  owes  to  the  public  His  conduct  is  has  no  absolute  right  to  require  that  the 
unlawful  if  he  neglects  it.  If  a  taxpayer  exact  amount  of  property  set  forth  in  his 
is  assessed  too  little,  the  public  duty  is  writ  shall  be  attached.  If  the  officer 
violated  ;  can  the  taxpayer  sustain  a  suit  attaches  but  a  tenth  of  that  sum  and  this 
therefor  ?  Or,  even  if  his  property  is  as-  is  sufficient  to  cover  the  plaintiffs  debt,  he 
sessed  too  much,  must  he  not  wait  until  has  performed  his  duty  and  infringed  upon 
some  other  right  than  that  which  corre-  none  of  the  suitor's  rights.  The  same 
sponds  to  the  official  duty  (such  as  his  course  of  reasoning  would  show  that  the 
right  to  his  property,  which  may  not  be  plaintiff  has  no  absolute  right  to  a  correct 
taken  for  an  illegal  tax)  is  violated  before  return.  For  instance,  if  its  falsity  should 
he  can  sue  ?  To  hold  that  every  non-  never  become  known  to  the  adverse  party, 
feasance  and  misfeasance  of  an  officer  is  and  an  execution  should  be  levied  upon 
actionable  per  «5  in  favor  of  the  party  who  the  property  originally  taken  and  should 
is  the  special  subject  of  the  duty  neglected  legally  condemn  it  for  the  plaintiff's  ben- 
or  violated,  would  be  a  source  of  infinite  efit,  no  action  would  lie.  It  is  but  another 
confusion.  We  concur  in  the  proposition  step  in  a  perfectly  natural  chain  of  reason- 
of  Mr.  Justice  Shepley,  whose  dissent-  ing  to  say  that  the  suitor  has  no  absolute 
ing  opinion  in  Betts  v,  Norris,  ante,  seems  right  to  require  that  any  of  the  defendant's 
to  OS  to  contain  reasoning  more  cogent  and  property  shall  be  attached  ;  although  it  is 
oondnsions  more  just  than  those  of  "the  the  officer's  legitimate  function  to  obey  the 
majority  of  the  court,  that  *  a  mere  vio-  writ  His  right  is  that  the  property  of 
lation  or  neglect  of  duty  enjoined  by  law,  the  defendant,  or  a  certain  portion  of  it, 
or  otherwise  imposed  without  contract,  which  was  in  reach  at  the  time  the  attach- 
nnless  accompanied  or  followed  by  an  in-  ment  should  have  been  served,  or  its  equiv- 
jury  to  some  person,  cannot  be  the  foun-  alent,  shall  be  forthcoming  at  the  time  of 
dation  of  an  action  at  common  law.*  the  issue  of  the  execution,  in  case  the  ex- 
Again,  it  would  seem  that  for  the  justi-  ecution  debt  is  not  paid  on  the  officer's 
fication  of  our  general  position  in  the  demand.  So  far  as  the  attachment  is  con- 
present  case,  a  strict  reciprocity  between  cemed,  therefore,  the  creditor  is  only  enti- 
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from  the  date  of  the  removal  of  the  pillars.^  So  where  the  trastees  of  a 
turnpike  company  negligently  made  and  continued  in  their  road  im- 
proper catchpits  for  water,  so  that  on  some  occasions  the  water  flowed 
over  and  injured  the  plaintiff's  land,  it  was  held  that  the  continuance  of 
the  catciipits  afforded  a  new  cause  of  action  every  time  such  damage 
was  caused,  and  that  the  statute  only  ran  on  each  cause  of  action  from 
the  time  it  arose.* 

In  an  action  for  maliciousl}'  opposing  the  discharge  of  an  insolvent 
debtor,  time  was  considered  to  run  from  the  date  of  the  opposition,  and 
not  from  the  cessation  of  imprisonment.'  But  in  an  action  for  false 
imprisonment  the  statute  does  not  begin  to  run  until  the  imprisonment 
ends.^    But  in  an  action  for  malicious  prosecution  or  arrest,  the  stat- 

tied  to  require  that  the  officer  shall  pro-  negligence  of  the  sheriff  in  that  respect  a 

ct?ed  at  his  peril  if  he  omits  to  attach.    A  cause  of  action.'    In  a  later  case,  the  same 

suitor's  right  is  not,  then,  a  right  to  literal  judge  aays :  '  When  the  clear  right  of  a 

foi-m.s  of  pi-ocedure,   but   to  enforce  his  party  is  invaded  in  consequence  of  an- 

judgment  and  collect  his  debt  by  law.  other's  breach  of  duty,  he  must  be  entitled 

Until  this  right  is  injured,  no  right  is  in-  to  an  action  against  that  party  for  some 

jured.     Until  the  officer  fails  to  bring  the  amount.'    Clifton  v.  Hooper,  6  Ad.  k  EL 

property  of  the  debtor  within  the  power  468."    The  court  held  that  the  statute  of 

of  th^  law's  final  process,  founded  upon  a  limitations  took  date  from  the  time  of  the 

creditor's    valid  judgment,  he  has  been  consequential  injury,  and  not  from  the 

guilty  of  no  violation  of  duty  in  a  legal  misfeasance  or  nonfeasance  of  the  officer, 

view.     So  that,   if  we  sup(30se  a  direct  and  gave  judgment  for  the  plaintiff.    See 

relation  between    the    plaintiff  and    the  also  Roberts  v.  Read,  16  East,  215,  and 

officer  —  a  legal  reci[irocity  of  right  and  Gillon  v,  Boddingtou,  1  C.  &  P.  541 ;  and 

duty    between  them,   and  concede    that  see  Whitehouse  v.  Fellowes,  10  C.  B.  K.  & 

damafros  are  to  be  presumed  where  the  765;  and  Denys  v.  Shnckburgh,  4  Y.  &  C. 

fonner  is  invaded  or  the  latter  violated,  it  42. 

is  clear  that  neither  of  these   incidents  ^  Bonomi  v.  Backhouse,  5  Jar.  N.  a. 

occura  until  something  more  than  a  neglect  1345,  9  H.  L.  508.     This  case  was  decided 

to  attach  or  an  in  connect  return  is  irapu-  on  appeal  by  Lords  Westbury,  Brougham, 

table  to  the  officer.    The  doctrine  to  which  Gran  worth,  Wensletd  ale,  and  Chelms- 

our  course  of  reasoning  has  brought  us  is  ford,  with  the  assistance  of  six  of  the 

not  novel  as  a  general  proposition.     Lord  judges. 

Testerden,  in  Lewis  v.  Morland,  2  B.  &  *  Whitehouse  v.  Fellowes,  10  C.  B.  K.  s. 

Aid.  64,  previous  to  the  decision  of  Barker  765. 

V.  Green,  antCf  used  this  language:  'Sup-  '  See  Nicklin  v.  Williams,  10  Ex.  259; 

posing  the  sheriff  to  be  guilty  of  a  breach  Violett  v.  Sympson,  8  El.  &  Bl.  344. 

of  duty  in  letting  the  party  out  of  custody,  *  Dusenbury  v.  Keiley,  8  Daly  (N.  Y. 

it  does  not  thence  follow  that  any  action  C.  P.),  159.     In  Eggiugton  v.  Mayor  of 

can  be  maintained  against  him  for  such  Lichfield,  32  Eng.  L.  &  Eq.  237,  the  plain* 

breach  of  duty.'     The  opinion  of  I^rd  tiff  was  imprisoned  upon  an  illegal  warrant. 

Den  MAX,  in  the  case  of  Randell  v.  Whipp,  and  upon  an  application  to  court  an  order 

10  Ad.  &  El.  719,  contains  this  passage  :  was  made  for  his  discharge.    Previously  to 

*  We  agree  with  the  case  of  Brown  v.  Jar-  the  making  of  the  order  another  warrant 

vis,  that  it  is  the  duty  of  the  sheriff  to  had  been  given  to  the  jailer  by  the  parties 

arrest  the  party  on  the  first  opportunity  who  obtained  the  first  warrant,  and  the 

that  he  can  ;  but  we  also  agree  with  the  jailer  detained  the  plaintiff  upon  this  war> 

court  in  that  case,  that  some  actual  dam-  rant  after  the  granting  of  the  order.     The 

age  must  be  shown  in  order  to  make  the  last  warrant  was  subsequently  adjudged  il- 
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ute  begins  to  run  as  soon  as  the  process  is  served  or  the  arrest  is 
made.^ 

In  the  case  first  cited  in  the  preceding  note,'  Parke,  B.,  referring  to 
the  above  cases  as  to  consequential  damage,  said,  ^^  It  remains  to  con- 
sider some  cases  cited  and  mnch  relied  on,  showing  that  the  limitation 
of  actions  under  particular  statutes  directed  to  be  brought  within  a  cer- 
tain time  '  from  the  fact  committed/  dated  from  the  period  when  con- 
sequential damage  was  occasioned,  and  therefore  it  was  said  that  the 
damage  was  the  cause  of  action.  These  statutes  mean  no  doubt  the 
limitation  to  run  from  the  act,  that  is  the  cause  of  action.  But  on 
examining  these  cases  they  do  not  appear  to  be  for  injuries  to  rights, 
which  this  is,  but  solely  for  consequential  damages,  where  the  orig- 
inal act  itself  was  no  wrong  and  only  became  so  by  reason  of  those 
damages." 

An  important  distinction  exists  between  actions  arising  from  torts 
and  upon  assumpsit,  in  that  the  right  to  the  former  cannot  be  revived 
by  acknowledgment^ 

Sec.  179.  Negligence. — In  actions  for  injuries  resulting  from  the  neg- 
ligence or  unskilfulness  of  another,  the  statute  attaches  and  begins  to  run 
from  the  time  when  the  injury  was  first  inflicted,  and  not  from  the  time 
when  the  full  extent  of  the  damages  sustained  has  been  ascertained.^ 

legal.    Held,  that  the  imprisonment  under  Wilcox  v.   Plummer,   anUf  a  note  was 

the  first  warrant  was  terminated  by  the  placed  in  the  hands  of  an  attorney  for  col- 

order,  and  that  the  statute  of  limitations  lection,  and  he  neglected  to  join  an  in- 

began  to  run  from  that  period.  dorser  in  the  action.     Subsequently  he 

^  Pratt  V.  Page,  18  Wis.  337.  sued  the  indorser,  but,  because  of  a  mis- 

*  Nicklin  v.  Williams,  ante,  take  in  the  process,  it  finally  failed,  and 

*  Galligher  v.  Hollingsworth,  8  H.  &  the  statute  having  then  run  as  against  the 
M.  (Md.)  122;  Ooodwyn  v,  Goodwyn,  16  indorser,  and  by  reason  thereof  his  liability 
Ga.  114.  upon  the  note  ceased,  the  question  was, 

*  Cmwford  v,  Goulden,  38  Ga.  ^78;  whether  the  cause  of  action  arose  against 
Wilcox  V.  Plummer,  4  Pet.  (U.  S.)  172;  the  attorney  when  the  mistake  was  made. 
The  Governor  v.  Gordon,  15  Ala.  72;  Bank  or  from  the  time  when  the  damage  was 
of  Utica  V.  Childs,  6  Cow.  (N.  Y.)  238;  finally  developed.  The  court  held  that 
Niagara  Bank  v.  Plumb,  9  Wend.  (N.  Y.)  it  arose  and  became  complete  when  the 
287;  Murdis  v.  Shackleford,  4  Ala.  495;  mistake  was  made,  and  as,  dating  from 
Brown  V.  Howard,  2  B.  &  B.  73;  Thurston  that  period,  the  statute  had  run  in  his 
V.  Blackinton,  36  Ind.  501.  In  Bank  of  favor,  he  had  judgment  in  his  favor  in  the 
Utica  V.  Childs,  6  Cow.  (N.  Y.)  238,  a  action. 

notary  neglected  to  charge  a  prior  indorser  In  Dickinson  v.  Mayor,  &c.,  92  N.  Y. 
by  giving  the  requisite  notice  of  non-pay-  584,  the  plaintiffs  complaint  alleged  that 
ment,  &c.,  and  the  bank  was  compelled  to  the  defendant  "improperly,  carelessly,  neg- 
pay  damages.  The  action  in  favor  of  the  h'gently,  and  unlawfully  suffered  ice  and 
bank  not  having  been  commenced  until  snow  to  be  and  remain  upon  the  cross- 
more  than  six  years  after  the  negligent  act  walks,"  at  the  intersection  of  two  streets 
was  done,  was  held-  barred  by  the  statute,  in  the  city  of  New  York  ;  that  in  conse- 
because  its  right  of  action  against  the  quence  thereof,  plaintiff,  while  passing  over 
notary  accrued  immediately  on  the  omis-  said  crosswalk,  was  thrown  to  the  ground 
sion,  and  was  not  dependent  upon  the  pay-  and  injured,  and  plaintiff  asked  to  recover 
ment  of  damages  by  it.     In  the  case  of  the  damages  sustained.    Held,  that  the 
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The  gist  of  tfae  action  is  the  negligence  or  breach  of  dut}-,  aiMinot  the 
consequent  injury  resulting  therefrom.^  But  where  a  person  or  corpo- 
ration is  primarily'  liable  for  the  negligence  or  misfeasance  or  n^alfeasanoe 
of  another,  the  statute  does  not  begin  to  run  upon  the  remedy  of  sudt 
person  or  corporation  against  the  person  guilty  of  such,  n^ligence  or 
breach  of  dut}'  until  the  liability  of  such  person  or  corporation  has  been 
finall}'  fixed  and  ascertained;^  because,  in  the  latter  case^  tfae  gist  of 
the  action  is  the  damage,  while  in  the  former  it  is  the  negligence  or 
breach  of  duty.  In  actions  for  negligence,  the  jury  are  not  restricted 
to  damages  accrued  up  to  the  time  of  action  brought,  but  may  include 
all  which  have  accrued  up  to  the  time  when  the  verdict  is  rendered,  as 
well  as  such  as  are  likely  to  result  in  the  fbture.'  There  seems  generally 
to  be  no  distinction  as  to  the  time  when  the  statute  applies  between  actions 

action  was  "  to  recover  damages  for  a  per-  in  Jannaiy,  1877,  and  that  the  claim  was 

sona]  injury  ^suiting  from  negligence'*  presented  to  the  comptroller  in  April,  1881, 

within  the  meaning  of  the  provision  of  the  the  action  was  barred, 

code,  limiting  the  time  for  the  commence-  Fisher  v.  Mayor,   &c.,  67  K.  Y.  76, 

ment  of  snch  action  to  three  years.  distinguished. 

Irvine  i;.  Wood.  61  N.  Y.  228  ;  Clifford  In  Watson  r.  Forty-Second  Street  F.  R. 

V.  Dam»  81  id.  56  ;  Sexton  v,  Zett,  44  id.  R.  Co.,  98  N.  Y.  622,  the  plaintiff  was  in- 

481 ;  Creed  v.  Hartmann,  29  id.  691 ;  Con-  jured  by  reason  of  the  defendant's  negli- 

greve  V.  Smith,  18  id.  82,  distinguished.  genoe  in  April,  1877.    She  commenced  this 

The  code  providing  that  where  "  a  de-  action  to  recover  damages  in  January,  1880. 

roand  is  necessary  to  entitle  a  person  to  Held,  that  the  statute  of  limitations  was 

maintain  an  action,  the  time  within  which  not  a  bar,  as  the  case  was  governed  by  the 

the  action  must  be  commenced  must  be  three  years'  limitation  prescribed  by  the 

computed  from  the  time  when  the  right  code,  not  by  the  one  year's  rule  previously 

to  make  a  demand  is  complete,"  is  appli-  existing ;  that  the  case  was  not  within  the 

cable  to  actions  against  the  city  of  New  exception  in  the  provision  of  the  code, 

York.  making  the  rule  of  limitations   therein 

Such  an  action  is  not  saved  from  the  prescribed  the  only  one  thereafter  appli- 

operation  of  said  provision  by  the  provi-  cable  to  civil  actions,  except  where  a  per- 

sion  declaring  that  any  special  provision  son  was  entitled,  when  the  code  took  effect, 

of  the  statute  remaining  unrepealed,  ...  to  commence  an  action,  and  did  so  within 

which  is  applicable  exclusively  to  an  ac-  two  years  thereafter, 

tion  against  said  city,  shall  not  be  affected  Acker  v.  Acker,  81  N.  Y.  148,  distin- 

by  the  code.  guished. 

The  provision  of  the  charter  of  said  *  Thurston  v,  Blackinton,  anU ;  Gustin 

city  of  1878.  providing  that  no  action  shall  v.  Jefferson,  16  Iowa,  168;  Northrop  v. 

be  maintained   against  the  city  "unless  Hill,   61    Barb.    (N.  Y.)    186;    Lathrop 

the  claim  upon  which  the  action  is  brought  «•  Snellbaker,  6  Ohio,  N.  s.  276;  Argall  v. 

has  been  presented  to  the  comptroller,  and  Kelso,  1  Sanf.  (N.  Y.)  98;  Ellis  r.  Kelso, 

he  has  neglected  for  thirty  days  after  such  18  B.  Mon.  (Ky.)  296;  Sinclair  v.  Bank, 

pn^sentment  to  pay  the  same,"  was  in-  2  Strobh.  (S.  C.)  344;  Cook  o.  Rives,  18 

tended  for  the  benefit  of  the  city,  not  of  S-  &  M.  (Miss.)  828;  Battley  v,  Faulkner, 

claimants,  and  does  not  deprive  the  city  8    B.  &  Aid.  288;.  Howell  v.  Young,  5 

of  the  benefit  of  the  said  provision,  as  to  B   &  C.  259. 

the  time,  when  the  statute  of  limitations  '  Veazie  v.  Penobscot  R.  R.  Ca,  49 

begins  to  run.  ^^®-  ^26. 

It  was  held  that,  as  it  was  set  forth  in  *  Wilcox  v,  Plummer,  arUe, 
the  complaint  that  the  accident  happened 
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for  mis  jasaDce  or  malfeasance  and  aD3'  ordinary  action^  on  the  ease.^ 
But  in  actions  of  this  class  a  question  may  arise  as  to  the  exact  time 
when  the  default  arose,  and,  as  a  right  of  action  does  not  exist  until 
default,  this  question  is  mateiial.  Questions  of  this  character  most  fre- 
quentl}^  ai*ise  in  actions  against  public  officers,  and  the  rules  relating 
thereto,  so  far  as  any  have  been  settled,  have  already  been  given  ante^ 
in  the  section  relative  to  sheriffs.  Where  a  statute  pi*ovide8  that,  unless 
a  claim  for  damages  done  by  reason  of  the  negligence  or  wrongful  act 
of  a  person  or  corporation,  is  made  within  a  certain  time,  as,  within 
thirt}'  days,  three  months,  &c.,  if  a  claim  is  made  within  that  time,  the 
action  is  not  barred,  if  brought  before  the  statute  of  limitations  has  run 
upon  the  class  of  actions  to  which  it  belongs.^ 

Sec.  180.  NuJBanoes.  —  The  rule  in  reference  to  acts  amounting  to  a 
nuisance  is,  that  every  continuance  is  a  new  nuisance  for  which  a  fresh 
action  will  lie,  so  that,  although  an  action  for  the  damage  from  the 
original  nuisance  may  be  barred,  damages  are  recoverable  for  the  six 
yeara  preceding  the  bringing  of  the  action,  provided  such  a  period  of 
time  has  not  elapsed  that  the  person  maintaining  it  has  acquired  a  pre- 
sumptive  right  to  do  so.'    Thus,  in  the  case  first  cited  in  the  last  note, 

^  Baker  v.  Atlas  Bank,  9  Met.  (Mass.)  api)eared  that  on  acconnt  of  defects  in 

182;  Hlusdale  v,  Larned,  16  Mass.    68;  the  locks,  gates,  walls,  &c.,  of  said  canal, 

Mather  v.  Green,  17  Mass.  66;  Fisher  v.  more  water  was  diverted  from  the  river 

Pond,  1  Hill  (N.  Y.),  672.  than  the  superintendent  of  public  works, 

^  Ballroad  Co.  v.  Bayliss,  74  Ala.  150.  in  the  exercise  of  his  discretion,  required 

Of  course,  such  actions  belong  to  the  class  for  the  use  of  the  canal,  and  more  than  was 

called  at  the  common  law,  "  actions  on  necessaiy  for  navigation,  and  that  if  said 

the  case,"  Newton  v.  N.  Y.  &  K.  £.  B.  R.  structures  had  been  in  condition  not  to 

Co.,  56  Conn.  21.  leak,  the  claimant,  a  riparian  proprietor 

'  Staples    V.    Spring,    10    Mass.    72;  and  mill*owner  on  the  river,  would  have 

Holmes  v.  Wilson,  10    Ad.  &    £1.   50S;  had  the  use  of  a  portion  of  the  surplus 

Bowyer  v.  Cook,  5  De  0.  &  S.  236;  Mc-  water  so  diverted.    Held,  that  the  claimant 

Connell  o.  Kibbe,  29  III.  483.  made  out  a  case  which  would  have  created 

Silsby  Manuf.  Co.  v.  State  of  New  York,  a  legal  liability  as  against  an  individual ; 

104  N.  Y.  562.  and  so,  that  under  the  act  of  1870,  he  was 

The  act  of  1813,  incorporating  the  S.  L.  entitled  to  his  damages;  and,  that  the 

N.  Co.,  gave  to  the  corporation  the  right  to  State  was  not  the  sole  judge  of  the  neces- 

nse  only  so  much  of  the  waters  of  Seneca  sity  and  of  the  amount  to  be  taken,  but  it 

River,  as  are  needed  for  the  purpose  of  navi-  was  incumbent  upon  it  to  prevent  leakage 

gation  on  its  canal,  and  forbade  its  use  by  or  other  wastage  to  a  more  than  fair  and 

it  for  any  other  purpose.     The  State  hav-  reasonable  extent ;  and  that  a  finding  of 

ing  acquired,  under  the  act  of  1825,  "the  negligence  on  the  part  of  any  officer  of  the 

stock,  property,  and  privileges  belonging  State  was  not  necessary, 
and  appertaining  to  "  said  company,  and         The  diversion  for  which  the  claim  was 

only  that,  has  no  authority  to  use  any  more  made  was  for  the  years  1882,  1883,  and 

of  the  waters  of  said  river  than  are  neces-  1884.     The  claim  was   filed  in  August, 

sary  for  the  purposes  of  navigation,  and  1884.     Held,  that  the  statute  of  limita- 

has  the  right  to  use  them  only  for  that  tions  was  not  a  bar  to  the  claims  for  1883 

purpose.  and  1884,  that  each  day  the  unlawful  use 

Upon  trial  before  the  Board  of  Claims,  was  continued  a  new  cause  of  action  arose  ; 

of  a  claim  for  an  unlawful  diversion  by  and,  that  as  no  recovery  could  be  had  for 

the  State  of  the  waters  of  said  river,  it  future  damages,  a  failure  to  file  a  claim 
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in  an  action  brought  to  recover  damages  for  injaries  sustained  by  reason 
of  the  erection  of  a  dam,  which  set  back  the  water  of  a  stream  and 
overflowed  the  plaintiff's  land,  it  was  held  that  while  the  plaintiff  was 
barred  from  recovering  damages  arising  from  the  erection  of  the  dam, 
he  might  recover  for  its  continuance.  The  same  rule  was  adopted  in 
au  English  case,^  where  the  defendants  as  trustees  of  a  turnpike-road, 
who  had  erected  buttresses  to  support  it,  on  the  plaintiflTs  land,  were 
held  liable  for  its  continuance  there,  although  they  bad  alreadj*  been 
sued,  and  responded  in  damages  for  its  erection.'  But  while  this  is  the 
rule  as  to  nuisances  of  a  transient  rather  than  of  a  permanent  character, 
3'et,  when  the  original  nuisance  is  of  a  permanent  character  so  that  the 
damage  inflicted  thereby  is  of  a  permanent  character,  and  goes  to  the 
entire  destruction  of  the  estate  affected  thereby,  or  will  be  likely  to  con* 
tinue  for  an  indefinite  period,  and  during  its  existence  deprive  the  land- 
owner of  any  beneficial  use  of  that  portion  of  his  estate,  a  reooverj*  not 
onl}'  ma}'  but  must  be  had  for  the  entire  damage  in  one  action,  as  the 
damage  is  deemed  to  be  original ; '  and  as  the  entire  damage  accrues  from 
the  time  the  nuisance  is  created,  and  only  one  recovery  can  be  bad,  the 
statute  of  limitations  begins  to  run  fh)m  the  time  of  its  erection  against 
the  owner  of  the  estate  or  estates  affected  thereby.*  Thus,  in  the  case 
last  cited,  the  plaintiff  was  the  owner  of  certain  lots  in  Council  Blnfl^ 
In  1859,  the  lots  were  crossed  by  a  meandering  sti*eam  called  Indian 
Creek.  In  order  to  remove  the  stream  from  one  of  the  streets  of  the 
cit3*,  the  city  determined  to  and  did  cut  a  ditch  along  the  side  of  the 
street  and  across  the  end  of  the  plaintiff's  lots.  The  stream  was 
turned  into  the  ditch.  This  was  done  in  1859  and  1860.  The  ditch 
was  extended  to  a  count}'  ditch,  but  was  not  cut  as  deep  as  the  county 
ditch,  into  three  feet ;  in  consequence  of  which,  owing  to  the  nature  of 
the  Hoil,  a  cavit}'  was  created  at  the  point  where  the  city  ditch  fell  into 
the  county  ditch,  which  cut  back  up  the  stream.  It  reached  the  plain- 
tiff's lots  in  1866,  when  he  began  to  sustain  damages  from  the  action 
of  the  water.  Prior  to  the  commencement  of  the  action  against  the 
city  for  damages,  the  ditch  had  become  fifty  feet  wide  and  twelve  feet 
deep ;  and  to  arrest  the  action  of  the  water  and  confine  it  within  its 

^t'ithin  the  time  limited  by  statute,  after  a  second  action  for  continuing  them  there, 

the  commencement  of  the  unlawful  diver-  and  it  was  held  that  he  could  recover, 

sion,  had  no  effect  on  the  rights  of  the  as  the  continuance  of  the  original  nuisance 

claimant   to   recover   damages   sustained  amounted  to  a  new  nuisance  each  day  it 

within  the  two  years  limited.  was  continued. 

1  Holmes  v.  'Wilson,  10  Ad.    &  El.  »  Troy  v.  Cheshire  R.  R.  Co.,  23  N.  H. 

503.  101;   Anonymous,  4  Dall.   (U.  S.)  147; 

s  McConnell  v.  Kibbe,  29  III.  483.     In  Powers  v.  ConncU  Bluffs,  45  Iowa,  652. 

Bowyer  v.  Clark,  4  De  G.  &  S.  236,  the  See  also  Kansas  B.  R.  Co.  v.  Uihlman,  17 

defendant  placed  stumps  and  stakes  in  a  Kan.  224. 

ditch  on  the  plaintiff's  land,  and  the  plain-  *  Powers  v.  Council  Bluffs,  ante  ;  Wood 

tiff,  having  recovered  against  him  for  plac-  on  Nuisances,  S89. 
ing  the  stumps  and  stakes  there,  brought 
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proper  diannel  the  plaintiff  built  a  wall,  which  accomplished  the  desired 
result. 

The  statute  of  limitations  being  pleaded,  the  court  below  directed  the 
jur}'  to  find  a  verdict  for  the  defendant,  which  was  sustained  upon  ap- 
peal.^   Without  desiring  or  in  any  measure  intending  to  question  the 

1  Adams,  J.,  in  delivering  the  opinion    fondant  for  placing  stamps  and  stakes  on 
of  the  court,  said:  "  No  suit  could  hare    his  land  in  a  ditch,  brought  suit  for  con- 
been  maintained  until  some  actual  injury    tinning  them  in  the  ditch.     It  was  held 
was  caused  to  the  plaintiff  by  the  action  of    that  he  could  recover.     In  Holmes  o.  Wil- 
the  water,  resulting  from  the  improper  con-    son,  10  Ad.  &  £1.  503,  the  defendants,  as 
struction  of  the  ditch.    But  in  1866,  if  not    trustees  of  a  turnpike  road,  had  built  but- 
earlier,  the  plaintiff's  premises  began  to  be    tresses  to  support  it  on  the  plaintiff's  land, 
injured,  and  he  then  of  course  had  a  right    Although  the  plaintiff  had  already  recov- 
of  action.     The  only  question  in  this  case  ered  for  the  creation  of  the  nuisance,  it 
is  as  to  the  character  of  the  damage.    Was  was  held  that  he  might  recover  for  its  con- 
it,  as  it  occurred  from  day  to  day,  new  tinuance.    The  dividing  line  between  the 
damage  ?    If  so,  the  plaintiff  was  entitled  cases  above  cited  and  those  in  which  the 
under  the  evidence  to  recover  some  dam-  damages  are  considered  as  having  all  ac- 
age.     Although  his  right  of  action  as  to  crued  at  once  as  a  part  of  the  original  injury 
a  part  of  the  damages  which  he  had  sus-  is  not  always  clearly  distinguishable.    In 
tained  might  be  barred,  we  have  to  dis-  the  Town  of  Troy  v.  Cheshire  R.  R.  Co.,  1 
tinguish  them  as  between  what  must  be  N.  H.  28,  83,  the  defendant  had  built  its 
regarded  as  original  damages  and  what  road  partly  over  the  highway.     While  it 
may  be  regarded  as  new  damages.     In  3  was  held  that  plaintiff  could  recover  only 
Bl.  Com.  220,  it  is  said  that  every  con-  for  the  damages  which  had  been  sustained  at 
tinuance  of  a  nuisance  is  held  to  be  a  the  time  of  the  commencement  of  the  suit, 
fresh  one,  and  that,  therefore,  a  fresh  ac-  yet  it  was  considered  that  all  the  damages 
tion  will  lie.     In  Stapls  v.   Spring,   10  which  plaintiff  had  sustained,  or  could 
Mass.  72,  action  was  brought  to  recover  sustain,   accrued    when    the   defendant's 
for  damages  which,  it  was  alleged,   the  road  was  built,  and  that  only  one  recovery 
plaintiff  had  sustained  by  reason  of  his  could  be  had.    This  case  is  similar  to  the 
land  being  overflowed  by  defendants'  mill-  one  last  above  cited,  but  distinguishable 
dam.     It  was  held  that,  while  plaintiff  from  it.     The  difference,  however,  consists 
was  barred  from  recovering  for  damage  in  the  fact  that  the  railroad  bed  was  deemed 
caused   by  the  erection  of  the  dam,  he  a  permanent  structure,  in  such  sense  that 
might  recover  for  damage  caused  by  its  it  was  not  to  be  presumed  that  the  com- 
continuance.     In  McConnell  v.  Eibbe,  29  pany  would  remove  it.   The  turnpike  but- 
Ill.  483,  the  same  doctrine  is  recognized,  tresses  were  not  of  such  character.    So, 
The  defendant  owned  the  lower  story  of  a  too,  in  the  case  where  the  defendant  had 
building,  the  plaintiff  the  upper  stories,  placed  stumps  and  stakes  in  the  plaintiff's 
The  defendant  removed  in  his  story  a  par-  ditch,  the  obstruction  was  not  permanent, 
tition  brick  wall,  whereby  the  plaintiff's  In  the  Town  of  Troy  v.  Cheshire  Railroad 
part  of  the  building  was  injured.  Walker,  Co.,  above  cited,  Bell,  J.,  said:  *Wher- 
J.,  said:  '  The  continuance  of  that  which  ever  the  nuisance  is  of  such  character  that 
was  orif^nally  a  nuisance  is  regarded  as  a  its  continuance  is  necessarily  an   injury, 
new  nuisance.'     As,  however,  the  suit  was  and  where  it  is  of  a  pennanent  character 
brought  for  the  creation  of  the  nuisance  that  will  continue    without  change  from 
and  not  its  continuance,  it  was  held  that  any  cause  but  human  labor,  there  the  dam- 
plaintiff  could  not  recover,  the  cause  of  age  is  an  original  damage  and  may  be  at 
action  for  the  creation  of  the  nuisance  once  fully  compensated.' 
having  become    barred.      In   Bowyer   v,        "  The  principle  thus  stated  is  sufficient 
Book,  4  M.  G.  &  S.  236,  the  plaintiff,  hav-  to  enable  us  to  tread  our  way  through  any 
ing  previously  recovered  against  the  de-  apparent  difliculties  which  surrounded  our 
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general  doctrine  announced  by  the  court,  that,  when  the  damage  is  com- 
plete by  the  original  act  creating  the  nuisance,  the  statute  begins  to  run 

path.  In  the  light  of  it  we  can  see  that  in  upon  human  volition  (as  the  maintenance 
a  case  of  overflow  from  a  mill-dam  the  in-  of  a  mill-dam),  the  damages  cannot  be 
jured  party  should  be  allowed  to  maintain  foreseen  and  estimated.  Where  the  but- 
successive  suits.  Somewhat  depends  on  tresses  were  placed  on  tbe  plaintiff^s  land, 
the  way  the  dam  is  used.  The  injury,  in  Holmes  v,  Wilson,  6t  cU.,  above  cited, 
therefore,  is  not  uniform.  But,  what  is  the  damages  could  not  be  foreseen  and  es- 
of  controlling  importance,  the  dam  if  not  timated.  The  defenders  were  trespassers, 
maintained  will  go  down,  as  surely  as  the  and,  the  structure  not  being  necessarily 
sun  will  go  down,  and  'the  nuisance  of  it-  permanent,  it  was  not  to  be  presumed  that 
self  will  come  to  an  end.  Its  duration  the  defendants  would  continue  the  tres- 
will  be  determined  by  freshets  and  other  pass.  The  presumption  was  that  it  would 
forces  which  are  contingent  and  therefore  be  discontinued.  But,  there  being  no  pre- 
incalculable.  It  may,  indeed,  be  so  built  sumption  as  to  the  time  when  it  would  be 
that  it  should  be  regarded  as  permanent  discontinued,  the  damages  could  not  be 
In  such  case  it  is  said  that  the  damage  foreseen  and  estimated, 
should  be  considered  and  treated  as  origi-  "  The  same  principle  lies  at  the  founda- 
naL  The  Town  of  Troy  v.  Cheshire  Rail-  tion  of  the  dictum  in  McConnell  v.  Kibbe, 
road  Co.,  above  cited.  above  cited,  where  the  defendant  owned 
*'  While  no  infallible  test  can  be  applied  the  lower  story  and  the  plaintiff  the  upper 
to  enable  us  to  determine  whether  a  struc-  stories  of  a  house,  and  the  defendant  re- 
ture  is  permanent  or  not,  inasmuch  as  moved  a  partition  brick-wall  which  was 
uothingisabsolutely  permanent,  yet,  when  necessary  for  support.  It  could  not  be 
a  structure  is  practically  determined  to  be  presumed  that  thtf  defendant  would  allow 
a  permanent  one,  its  permanency,  if  it  is  the  superincumbent  stories  to  fall.  It  was 
a  nuisance  and  will  uecessfirily  result  in  to  be  presumed,  therefore,  that  he  would 
damages,  will  make  the  damages  original.  arrest  the  difficulty.     With  such  a  pre- 

**  If  we  apply  the  principle  above  stated  sumption  the  damages  could  not  be  fore- 

to  the  case  at  bar,  we  must  hold  that  the  seen  and  estimated, 

damages  were   original.      The  plointifTs  ' '  When  the  fall  in  the  stream  in  ques- 

ground  of  complaint  is  that  the  ditch  was  tion  had  moved  back  from  the  county  ditch 

improperly  constructed.     As  constructed  to  the  plaintiflTs  lots  and  the  creek  ditch 

it  resulted  in  the  excavation  of  the  plain-  began  to  deepen  and  widen  along  those 

tiffs  lots.     The  damage  consisted,  not  in  lots,  as  it  had  been  doing  for  six  yeam  on 

excavating  the  lots,  but  in  doing  an  act  the  land  below,  no  especial  foresight,  we 

which  resulted  in  their  excavation.  apprehend,  was  needed  to  predict  the  re- 

**The  result  too  was  a  necessary  one,  suit.     At  all  events,  it  must  be  assumed 

the  ditch  remaining  as  constructed.     The  that  that  may  be  foreseen  which  results 

cause  of  the  difficulty  was  a  permanent  from  the  ordinary  and  constant  forces  of 

one  in  that  it  would  not  grow  less  unless  nature. 

remedied  by  human  labor.  The  case,  there-  '*  The  plaintiff's  damage  was  suscepti- 

fore,  is  strictly  within  the  rnle  applied  in  ble  of  immediate  estimation.    No  lapse  of 

the  Town  of  Troy  v.  Cheshire  Railroad  time  was  necessary  to  develop  it.     It  was 

Co.,  above  cited.    Nor  does  the  rule  afford  the  difference  between  the  value  of  his 

any  difficulty  in  the  assessment  of  damages,  lots  as  they  would  have  been  if  the  ditch 

which  is  another  test  for  determining  the  had   been  properly  constructed,  and  the 

question  under  consideration,  or  rather  the  value  of  them  as  they  were  with  the  ditch 

consideration  of  the  difficulty  of  assessing  as  it  was.     To  reach  this  value,  regard 

damages  is  another  way  of  appl3ring  sub-  might  be  had  to  the  reasonable  cost  of  the 

stantially  the  same  test     If  the  cause  of  remedy  for  the  trouble,  if  the  cost  would 

the  injury  is  permanent,  the  damages  can  not  be  greater  than  the  probable  damage 

be  foreseen  and  estimated.   If  the  cause  of  which  would  ensue  if  no  remedy  were  ap- 

the  injury  is  not  permanent,  if  it  depends  plied*      The  remedy,  whether  a  wall  or 
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from  that  time ;  yet,  in  the  particular  case  under  the  facts  stated,  we 
cannot  assent  to  the  ruling  of  the  court,  that  the  plaintiflTs  remedy  was 
full  and  complete  where  damage  first  intervened  from  the  defendant's 
acts.  According  to  the  statement  of  the  court,  the  damages  resulted 
fh>m  day  to  day  bj'  the  widening  of  the  ditch,  until,  from  a  ditch  of  a  few 
feet  in  width,  it  extended  to  a  width  of  fifty  feet,  and  might,  except  for 
the  act  of  the  plaintiff  by  the  erection  of  the  wall,  have  extended  indefi- 
nitely. To  say  that  the  plaintiff  was  bound  to  know  from  the  first  injury 
to  the  estate  that  this  result,  in  the  very  nature  of  things,  would  ensue, 
is  neither  logical  nor  natural :  and,  without  stopping  to  elaborate  upon 
the  matter,,  we  must  say  that  it  is  not  within  the  reason  of  the  case  upon 
which  the  court  relied.^  In  that  case  the  damage  was  complete  when 
the  act  creating  the  nuisance  was  completed ;  but  in  the  Iowa  case  the 
damage  was  progressing  firom  day  to  day,  and  could  not  have  been  fore- 
seen.  The  injury,  as  first  existing,  did  not  destroy  the  plaintiff's  estate, 
nor  inflict  such  damage  as  could  be  said  to  be  permanent  or  continuous. 
In  the  case  last  referred  to,^  and  which  may  be  said  to  carry  the  doctrine 
to  the  very  extreme  limit,  the  original  act  creating  the  nuisance  at  once 
produced  all  the  damage  that  ever  could  result  from  the  act,  and  de- 
stroyed all  that  part  of  the  estate  of  the  plaintiff  for  all  practical  pur- 
poses, so  that  when  the  act  was  completed  all  the  danuige  that  could 
be  effected  thereby  was  consummated ;  but  in  the  Iowa  case,  while  the 
original  act  was  unlaw  fill,  yet  the  consequences  thereof  could  not  have 
been  foreseen  in  its  inception,  and  the  damages  therefrom  to  the  plain- 
tiff's estate  were  not  susceptible  of  ready  or  immediate  computation ;  so 
that,  in  our  judgment,  the  wrong  was  apportionable,  and  might  have  been 
the  ground  of  separate  and  distinct  actions,  the  last  of  which  should  have 

something  else,  it  was  the  plaintiff's  privi-  whereby  he  was  greatly  damaged.  The 
lege  to  apply."  plaintiff  first  complaint  in  July,  1859, 
1  Troy  V.  Cheshire  R.  R.  Co.,  ante,  A.  and  the  defendants  made  some  alterations; 
is  the  owner  of  a  house,  and  B.  is  the  owner  he  was  again  damaged,  and  complained  in 
of  a  mine  under  it,  and,  in  working  the  December  of  the  same  year,  and  eventually 
mine,  leaves  insufficient  support  to  the  brought  this  action.  On  behalf  of  the  de- 
house.  The  honse  is  not  damaged  until  fendants,  it  was  contended  that  the  action 
some  time  after  the  workings  hare  ceased,  was  not  brought  in  time,  inasmuch  as  it 
Held,  that  A.  could  bring  an  action  at  was  not  brought  within  three  months  after 
any  time  within  six  years  after  the  mis-  the  act  complained  of  was  committed,  as 
chief  happened,  and  was  not  bound  to  enacted  by  sec.  147  of  the  Turnpike  Road 
bring  it  within  six  years  after  the  work  Act,  8  Geo.  IV.  c  126.  Held,  that  the 
was  done  which  originally  led  to  the  mis-  action  was  in  time,  as  no  cause  of  action 
chief.  Backhouse  v,  Bonomi,  1  El.  B.  ft  S.  arose  to  the  plaintiff  so  long  as  the  works 
970.  of  the  defendants  caused  him  no  damage, 
The  defendants  were  the  trustees  of  a  and  that  the  cause  of  action  first  accrued 
turnpike  road,  and  the  plaintiff  alleged  when  the  plaintiff  received  actual  damage, 
that  they  so  negligently  made  and  main-  Whitehouse  v.  Fellowes,  9  C.  B.  N.  8.  901; 
tained  certain  catchpits  for  carrying  off  the  Same  v.  Same,  10  id.  765. 
water  from  the  road  that  large  quantities  *  Troy  v.  Cheshire  R.  R.  Co.,  anU, 
of  water  ran  into  his  land  and  collieries, 


462  STATUTES  OF  LIMITATION.  [CHAP.  XV. 

dated  from  the  period  when  the  injury  was  finjLll}'  checked  by  the  erec- 
tion  of  the  wail,  which  the  plaintiff  was  under  no  obligation  to  erect,  but 
the  expense  of  the  erection  of  which  was  a  proper  element  of  damage.^ 
The  doctrine  of  the  Iowa  case  is  in  conflict  with  the  doctrine  of  a  lead- 
ing English  case.*  In  that  case  it  appeared  that  in  1833  a  manufactory 
was  erected  on  a  close ;  and  in  1841  and  between  that  time  and  1849 
the  buildings  were  enlarged.  In  March,  1842,  the  close  and  buildings, 
which  were  leased  for  a  term  which  expired  in  October,  1851,  were  con- 
vej'ed  in  fee  by  S.,  the  owner,  to  C.  C.  died  in  1849,  and  in  November, 
1851,  the  devisees  under  his  will  convej'ed  the  close  and  buildings  to  the 
plaintiff  in  fee,  who  before  1849  was  assignee  of  the  term  and  occupied 
the  buildings.  In  1849  and  1850  the  defendants,  in  getting  coal  from 
their  mines,  near  but  not  immediately  adjoining  the  close,  caused  the 
surface  to  subside,  by  which  the  buildings  were  injured.  The  de- 
visees of  C.  did  not  Uiereby,  in  fact,  sustain  an^^  damage,  inasmuch 
as  they  incurred  no  expense,  and  continued  to  receive  the  full  rent 
for  the  premises,  and  upon  the  sale  thereof  obtained  the  full  value, 
without  reference  to  any  injury  thereto  (of  which  the}'  were  igno- 
rant) by  the  mining  operations.  Subsequently  to  the  sale  to  the 
plaintiff;  the  working  of  the  mines  under  lands  near  to  but  not  ad- 
joining the  close  on  which  the  buildings  stood  occasioned  a  further 
subsidence.  No  damage  was  done  b}*  the  working  of  the  mines  subse- 
quently to  July,  1852  ;  but  the  subsidence  of  the  ground  continued,  —  the 
consequence  of  the  previous  mining  operations.  The  mining  was  skil- 
fully conducted,  and  the  buildings  did  not  contribute  to  the  subsidence. 
In  August,  1855,  the  plaintiff  brought  an  action  against  the  defendant. 
Held,  that  he  was  entitled  to  recover  damages  in  respect  of  the  deteriora- 
tion in  value  of  the  manufactorj*,  the  machinery  broken,  the  increased 
expense  of  keeping  it  in  repair  and  working  order,  and  the  diminished 
profits  both  in  respect  of  his  occupation  before  and  after  the  purchase, 
and  that  the  statute  of  limitations  did  not  bar  the  plaintiflf  s  claim.  We 
think  that  in  the  Iowa  case  the  court  failed  to  make  a  proper  distinction 
between  a  wrongful  act  amounting  to  a  nuisance  which  of  itself  creates 
a  complete  and  permanent  injur}',  and  a  nuisance,  which  is  permanent, 
but  the  injury  from  which  is  not  only  continuous  but  also  constantly 
increasing.  In  the  former  case,  there  can  be  no  doubt  but  that  the 
statute  would  run  from  the  completion  of  the  thing  creating  the  nuisance ; 

1  Plum«r  p.  Harper,  8  N.  H.  88.    In  waa  injured  by  the  overflow  of  water  from 

Polly  V.  McCall,  87  Ala.  20,  an  action  waa  it     The  court  held  that,  aa  no  action  could 

brought  for  injuries  resulting  to  the  plain-  accrue  to  the  plaintiff  until  his  lands  were 

tift's  land  from  the  diversion  of  the  water  injured  from  the  maintenance  of  the  ditch, 

of  a  brook  by  means  of  a  ditch  and  levee,  the  defendant  could  acquire  no  title  by 

which  when  first  constructed  did  not  injure  presumption  except  from  that  period, 

the  plaintifTs  land,  except  at  times  of  great  '  Hamer  v.  Knowles,  6  H.  &  N.  464. 

floods.    Subsequently,  the  ditch  became  See  also  Bonomi «.  Backhouse,  anU, 
filled  with  sand,  and  the  plaintiffs  land 
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but  in  the  latter  case  suocessive  actions  would  lie  until  the  nuisance  is 
abated.^ 

Sec.  181.  Action  must  be  brought  before  PreBOxlptlve  Right  has 
been  acquired.  -^  While,  as  we  have  stated,  each  continuance  of  a  nui-t 
sauce  is  treated  as  a  new  nuisance,  and  furnishes  a  new  ground  of 
action  which  affords  a  good  ground  of  recovery,  although  the  statute 
may  have  run  upon  former  injuries  from  the  same  nuisance,  j-et  this 
proposition  only  holds  good  when  tlie  action  is  brought  before  ttie  per- 
son erecting  or  maintaining  the  nuisance  has  acquired  a  prescriptive 
right  to  do  so,  by  the  lapse  of  such  a  period  as  bars  an  entry  upon 
lands  adversely  held  by  another,*  that  being  the  period  universally 
adopted  in  this  country  for  the  acquisition  of  prescriptive  rights.'  u  It^ 
has  been  doubted,  in  at  least  one  case,^  whether  a  prescripitive  right 
could  be  acquired  to  maintain  a  nuisance  that  merely  polluted  the  atmos- 
phere with  offensive  smells,  or  smoke  and  noxious  or  destructive  vapors ; 
but,  regardless  of  this  case,  it  may  be  said  that  according  to  the  authori- 


1  See  Whitehouse  v.  Fellowes,  10  0.  B.  therein  specified,  may  not  thereafter  be 

N.  8.  765,  the  gist  of  which  is  given  anUf  raised.     It  should  be  raised  by  objection 

p.  461,  note.  to  the  testimony  on  the  ground  of  variance 

In  Colrick  V.  Swinburne,  105  N.  Y.  503,  from  the  bill  of  particulars.  Such  a  diver- 
it  was  held  that  the  diversion  by  the  owner  sion  of  water  is  a  continuing  injury,  and  is 
of  land  on  which  is  a  spring,  of  the  water  not  referable  exclusively  to  the  day  when 
of  the  spring  from  its  natural  channel,  the  original  wrong  was  committed,  and 
whereby  an  owner  below  is  deprived  of  the  although  that  was  more  than  six  years 
use  of  the  water  on  his  premises,  is  a  legal  before  the  commencement  of  the  action  to 
injury  for  which  the  party  injured  is  en-  recover  damages,  the  action  is  not  barred 
titled  to  compensation  in  damages.Whether  by  the  statute  of  limitations  except  to  the 
the  use  made  by  the  owner  of  the  spring  is  a  damages  which  accrued  prior  to  the  six 
reasonable  exercise  of  his  right,  is  a  qocs*  years,  adding  thereto,  in  case  the  action  is 
tion  of  fact  for  a  jury.  Where  the  injury  by  or  against  an  executor  or  administra- 
complained  of  was  the  diversion  of  the  tor,,  the  further  extension  allowed  in  such 
waters  of  a  spring  from  the  plaintiff's  cases. 

tannery,  it  was  held  that  the  diminished  Where  the  action  is  against  an  executor 

rental  value  during  the  period  of  diversion  or  administrator  the  three  years'  statute  of 

was  the  proper  measure  of  damages.  limitations  does  not  apply,  as  the  action 

Where  a  complaint  in  such  an  action  was  not  for  taking,  detaining,  or  injuring 

set  forth  the  facts,  it  was  hehl,  it  was  not  personal  property. 

material  that  the  plaintiff  did  not  demand  Where  it  is  claimed  by  the  defendant 
the  precise  damages  to  which  he  was  enti-  in  such  an  action  that  the  plaintiff's  dam- 
tied,  or  that  he  mistook  the  true  rule  of  ages  have  been  enhanced  by  his  own  cul- 
damages ;  that  he  was  entitled  to  what-  pable  negligence  or  inaction,  the  burden 
ever  legal  damagea  were  recoverable  for  of  proving  this  is  upon  the  defendant 
the  wrong.  «  Wood  on  Nuisances,  717  et  seq. 

Where  a  bill  of  particulars  in  such  an  •  Marr  v.  Gilliam,  1  Cold,  (Tenn.)  488  ; 

action  has  been  served,  and  evidence  is  Sibley  o.  Ellis,  11  Gray  (Mass.),  417. 

received  without  objection,  showing  other  *  Campbells.  Seamen,  2 T.  &  C.  <N.  Y. ) 

damages  than  therein  set  forth,  the  objec-  240.    See  same  case,  68  K  Y.  568,  but 

tion  that  plaintiff  must  be  confined  to  a  this  question  was  not  passed  upon, 
recovery  of  damages  of  the  exact  nature 
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ties  sach  a  right  can  be  acquired.^  The  burden  of  establishing  the  right 
by  user  is  upon  him  who  asserts  it ;  and,  applj'ing  the  rules  applicable  to 
the  acquisition  of  such  rights,  there  are  very  few  cases  in  which  it  can 
be  clearly  established.* 

Sec.  182.  "What  requisite  to  establish  Presoripti^e  Right.  —  The 
fact  that  a  noxious  trade  has  been  exercised  for  twenty  years  in  a  par- 
ticular locality  does  not  by  any  means  establish  a  prescriptive  right  to 
exercise  it  there.  It  is,  however,  evidence  from  which,  in  connection 
with  other  proof,  the  right  may  be  established.  But,  in  order  to  estab- 
lish the  right  as  against  any  party  complaining,  the  burden  is  imposed 
upon  the  defendant,  who  sets  up  the  right  as  a  defence,  of  proving  that 
for  the  period  of  twenty  years  he  has  sent  over  the  premises  in  question 

1  DuDcan  v.  Earl  of  Moray,  15  F.  0.  not  sufficient  to  show  any  relinqnishment 

(Scotch)  302.    In  Dana  V.  ValeDtine,  5  Met  or  abandonment.     Another  objection  to 

(Mass.)  8,  the  defendant  erected  a  slanghter-  the  defendants'  title  by  presumption  is, 

house  in  the  suburbs  of  Cambridge,  and  that  until  lately  the  plaintiffs  suffered  no 

maintained  it  there  for  the  purpose  of  damage  from  the  alleged  nuiaanoe,  and 

slaughtering  cattle,  boilingsoap,  and  manu-  therefore  could  not  interfere  to  prevent  it? 

facturing  candles,  from  the  year  1825  down  continuance.      But  it  is  very  clear  that 

to  the  time  when  the  plaintiffs  brought  when  a  party's  right  of  property  is  in* 

their  bill  for  an  injuuction,  with  a  cessor  vaded  he  may  maintain  an  action  for  an 

of  only  two  years.    The  plaintiffs  being  invasion  of  his  right,  without  proof  o{ 

the  owners  of  vacant  lots,  and  some  of  .  actual  damage."    Grant  v.  Lyon,  4  Met 

them  of  dwelling-houses  within  the  sphere  (Mess.)  477;  Atkins  v.  Boardman,  2  id. 

of  its  effects,  brought  a  bill  to  restrain  the  469 ;  Bolivar  Manufacturing  Co.  v,  Kepon- 

defendant  from  carrying  on  his  business  set  Manufacturing  Co.,  16  Pick.   (Mass.) 

there.     The  defendant  set  up  a  user  of  his  247.      In  Charity  r.    Riddle,   14   F.  C. 

premises  for  that  purpose  for  twenty-fonr  (Scotch)  802,  the  defendants  had  erected 

years,  and  claimed  that  he  had  acquired  a  or  carried  on  in  the  suburbs  of  Glasgow  for 

right,  as  against  the  plaintiffs,  to  carry  on  more  than  twenty  years  an  establishment 

his  trade  in  that  place.     The  court  denied  for  the  manufacture  of  glue,  which  emitted 

the  injunction,  upon  the  ground  that  it  nauseous  and  offensive  stenches.     Upon  a 

appeared  that  the  defendant  might  have  hearing  upon  a  petition  for  an  interdict  to 

acquired  a  prescriptive  right  to  exercise  his  prevent  the  defendant  from  enlarging  his 

trade  there.     The  court  say ;    **  The  de-  works,  the  court  held  that,  by  an  unmo* 

fence  is,  that  the  defendant,  and  those  lested,  uninterrupted  exercise  of  his  trade 

under  whom  he  claims  his  title,  have  been  there  for  more  than  twenty  years,  the  de- 

in  the  possession  of  the  buildings  in  which  fendant  had  acquired  a  prescriptive  right, 

he  carries  on  his  trade  for  more  than  twenty  as  against  the  plaintiff,  to  continue  ity  but 

years,   during  which  time  he  and  they  that  he  could  not  increase  the  nuisance  by 

carried  on  his  trade  without  molestation  or  increa.sing  the  capacity  of  his  works,  and 

interruption,  except  for  about  two  years,  prohibited  him  from  enlargint;;  them.    Col- 

during  which  the  buildings  were  not  so  ville  v,  Middleton,  19  F.  C.  (Scotch),  339  ; 

used  by  them.     This,  prima  facte,  is  a  Miller  v,  Marshall,  5  Mur.  (Scotch)  82  •. 

good  foundation  for  the  presumption  of  a  Tipping  v.  St   Helen   Smelting  Co.,    V.-. 

grant,  unless  the  said  non-user  is  to  be  con-  H.  L.  Css.  643  ;  Bli<«  v.  Hall,  6  Scott, 

sidered  as  breaking  the  continuity  of  the  500  ;  Elliotsonv.  Feetham,  2  Bing.  N.  C. 

possession.     The  facts  and  circumstances  134  ;  Roberts  v.. Clark,  18  L.  T.  n.  s.  48 ; 

in  evidence  are  not  sufficient  to  enable  the  Flight  v,  Thomas,  10  Ad.  &  El.  590. 

court  to  give  any  decisive  opinion  on  this  *  Bradley's  Fish  Co.«.  Dudley,  37  Cons. 

point ;  but,  such  as  the  evidence  is,  it  is  186. 
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from  hifl  works  an  atmosphere  equally  as  polluted  and  offensive  as  that 
complained  of.^  Proof  that  he  has  polluted  the  air  is  not  enough :  he 
must  show  that  for  the  requisite  period  he  has  sent  over  the  land  an 
atmosphere  so  impure  and  polluted  as  to  operate  as  an  actual  invasion 
of  the  rights  of  those  owning  the  premises  affected  thereby,  and  in  such 
ft  manner  that  the  owner  of  the  premises  might  have  maintained  an 
action  therefor.^    Less  than  that  is  insufficient.    He  must  cdso  show 


1  Flight  V.  Thomas,  10  Ad.  &  El.  590.  the  plaintifT  non  obstante  veredicto.  The 
*  Roberts  ir.  Clarke,  16  L.  T.  n.  b.  46  ;  right  being  only  to  the  extent  of  the  use, 
lAther  «•  Wtnni>wiimopt  Co/,  9  Cosh,  ami  it  hmg  incumbent  upon  the  defendi- 
(Maas.)  171.  It  is  not  enough  to  show  ant  to  establish  the  right  by  proying  a  use 
that  a  noxious  trade  has  been  exercised  as  extensive  as  that  complained  of,  Ballard 
in  a  particular  locality  for  twenty  years,  v,  Dyson,  1  Taunt.  179 ;  Richardson  v. 
and  a  plea  setting  up  a  prescriptive  Pond,  16  Gray  (Mass. ),  889 ;  Atwater  v. 
right  in  that  way  would  be  bad,  and  a  ver-  Bodfish,  11  Gray  (Mass.),  152  ;  and  in 
diet  fur  the  defendant  upon  such  a  plea  addition  thereto,  to  prove  that  for  the 
would  be  set  aside,  in  Flight  v,  Thomas,  requisite  period  the  noxious  smells  have 
10  Ad.  ^  £1*  690,  the  plaintiff  brought  aa  passed  over  the  plaintiff's  premises,  to  such 
action  against  the  defendant  for  sending  an  extent  as  to  be  a  nuisance,  and  action- 
offensive  smells  over  his  preoiises.  The  able  as  such.  Flight  v.  Thomas,  10  Ad.  k 
dsfeodant  replied  by  setting  up  that,  for  EL  590;  and  the  presumption  being  that 
more  tbasi  twenty  years  prior  to  the  bring*  he  who  does  an  act  upon  his  own  prem- 
ingof  the  plsintiff's  action,  he  by  himself  isee  confines  all  its  ill  effects  there,  the 
Bpd  his  predecessors  bad  enjoyed  and  exer»  difficulty  of  establishing  a  prescriptive 
cised  tha  right,  without  molestation,  of  right  in  such  a  case  is  obvious,  Flight  v. 
using  s  certain  mixea  in  and  upon  his  Thomas,  emle ;  and  the  burden  assumed  l^ 
premises,  and  that  the  smells  and  stendies  the  plaintiff  in  such  cases  is,  of  showing 
eomplained  of  in  the  plaintiff 's  declaration  that  during  the  whole  prescriptive  period 
arose  from  said  mixen^  necessarily  and  the  user  has  been  unlawful,  Monks  v. 
UBttvoidably ;  but  the  plea  did  not  allege  Butler,  I  Roll.  88 ;  Powell  v.  Millbonk, 
that  the  amelk  had  gone  ever  the  pkiu'  2  H.  Bl.  861 ;  Branch  v.  Doane,  17  Conn, 
tiff 'a  land  for  twenty  years.  The  jury  402 ;  Casper  v.  Smith,  9  S.  &  R.  <Penn.) 
found  that  tiie  mixen  was  a  nuisaiioe,  but  83  ;  Cooper  v.  Barber,  3  Taunt  99  ;  Polly 
thai  the  plaintiff  had  used  it  for  more  than  v.  MeCall,  87  Ala.  90  ;  Murgatroyd  v, 
twenty  years,  and  a  verdict  was  thereupon  Robinson,  7  El.  It  B.  891.  The  rule  is, 
entered  for  the  defendant  Upon  a  rule  to  that  "  a  prescription  is  entire  and  «annot 
show  Oiuee  why  judgment  should  not  be  be  split  "by  either  the  party  setting  it  up  or 
miderod  for  the  plaintiff  turn  obstcmte  vere-  the  party  opposmg  it  In  Rogers  v.  Allen, 
dieiOy  LoBO  Dexman,  C.  J.,  said :  '^  There  1  Camp.  808,  the  plaintiff  brought  .an  ac- 
ts no  claim  of  an  easement,  unless  you  tion  of  trespass  against  the  defendant  for 
make  it  appear  that  the  <yffensive  smell  has  breaking  and  entering  a  several  fishery. 
been  used  for  twenty  years  to  go  over  to  The  plaintiff  alleged  in  his  declaration  a 
the  {Aaintiff's  land.  The  plea  may  be  prescriptive  right  of  fishing  over  four  places 
completely  proved  without  proving  that  in  a  navigable  river.  Upon  trial,  he  failed 
the  nuisance  ever  has  passed  beyond  Hxe  to  prove  a  ri^t  in  but  three ;  and  the  court 
limits  of  the  defendant's  own  land."  Lit-  held  that  when  an  action  is  brought  to 
TLEDALB,  J.,  Said  :  **  The  plea  only  shows  recover  for  an  injury  to  a  prescriptive  right, 
that  the  defendant  has  enjoyed,  as  of  right,  the  prescription  must  be  proved  as  laid, 
and  wiliMut  interruptien  for  twenty  years,  and  ^at  if  the  right  is  only  shown  to  exist 
the  benefit  of  something  that  occasioned  a  in  three  of  the  places  named  in  the  decla* 
smell  in  his  own  land."  The  judgment  ration,  the  variance  is  fatal,  and  no  recov- 
was  reversed  and  judgment  rendered  for  ery  can  be  had  even  thou^^  it  is  also 
TOL.  I.  —  30 
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that  his  user  at  the  time  when  the  action  is  brought  is  not  substantial!}* 
in  excess  of  that  which  he  has  exercised  during  the  period  requisite  to 
acquire  the  right.^  The  right  is  restricted  to  and  measured  by  the  use.* 
For  ail  excess  of  user  an  action  lies.  The  enjoyment  of  a  limited 
right  cannot  lawfully  be  enlarged,  and  any  excess  of  use  over  that 
covered  by  the  actutd  user  under  which  the  right  was  gained  will  be 
actionable.* 

In  order  to  establish  a  right  by  prescription,  the  acts  b^'  which  it  is 
sought  to  establish  it  must  operate  as  an  invasion  of  the  particular 
right  which  it  is  sought  to  quiet,  to  such  an  extent  that  during  the  whole 
period  of  use  the  party  whose  estate  is  sought  to  be  charged  with  the 
servitude  could  have  maintained  an  action  therefor.  The  rule  is,  that  a 
prescription  can  only  operate  against  one  who  is  capable  of  making  a 
grant.     Therefore,  if  the  estate  was  in  the  possession  of  a  tenant  for 


shown  that  the  ti-espasses  were  committed 
in  one  of  tlie  three  places  over  which  the 
right  existed.  The  party  does  not  fail 
because  he  shows  the  right  to  be  moi'e  am- 
ple than  he  has  laid  it,  Johnson  v.  Thor- 
oughgood,  Hob.  64 ;  Hushwood  v.  Bond, 
C'ro.  Eliz.  722  ;  but  he  must  prove  it  to 
exist  to  the  full  extent  claimed,  Rotheram 
V.  Green,  Noy,  67  ;  Congers  v,  Jackson, 
Clay,  19  ;  Corbetfs  Case,  7  Coke,  5  ;  Hick- 
Iran  v.  Thorny,  Free,  211  ;  Kiugsraill  v» 
Bull,  9  East,  185  ;  Morewood  v,  Jones,  4 
T.  R.  157.  The  effect  of  this  rule  is  this  : 
whero  a  iKn*son  sets  up  a  prescriptive  right 
to  do  an  act  with  which  he  is  charged  in  an 
action  on  the  case,  as  for  the  pollution  of 
the  atmosphere  over  the  plaintiff's  prem- 
ises, by  carrying  on  a  particular  trade,  he  is 
bound  to  set  up  a  right  to  do  all  that  he 
is  clmrged  with  doing,  in  the  declaration 
that  forms  the  ba:iis  of  an  action  far  dam- 
ages. He  cannot  defend  by  setting  up  a 
prescriptive  right  to  do  less  ;  and  if  he  sets 
up  a  prescriptive  right  to  do  all  that  he  is 
charged  with  doing,  his  plea  fails  if  he  does 
not  show  a  right  as  extensive  as  the  one 
exercised  by  and  charged  against  him  in 
the  declaration.  Therefore  he  does  not 
sustain  his  plea  by  proof  of  a  right  to  pol- 
lute the  air,  unless  he  also  shows  that  he 
had  a  right  to  pollute  it  to  the  extent  and 
with  the  results  charged  and  proved  against 
him.  This  was  held  as  early  as  the  case 
of  Rotheram  v.  Green,  Noy,  67,  and  has 
not  been  materially  varied  since.  The 
soundness  of  the  doctrine  is  apparent,  and 
is  well  sustained  by  authority.     Tapling 


V,  Jones,  11  H.  L.  Gas.  290 ;  Weld  r. 
Hornby,  7  East,  195 ;  Bailey  v.  Apple- 
yard,  3  Nev.  &  P.  172 ;  Wilcome  «.  Up- 
ton,  6  M.  &  W.  536. 

1  Weld  V.  Hornby,  7  East,  195  ;  Top- 
ling  V,  Jones,  11  H.  L.  Gas.  265;  Gold- 
smith V.  Tunbridge  Wells,  &c  Improve- 
ment Co.,  L.  R.  1  Eq.  Cas.  352  ;  Bazendale 
V.  Murray,  L.  R.  2  Ch.  App.  790 ;  Ball  v, 
Ray,  8  id.  467;  Crossley  &  Sons  v,  Light- 
owler,  L.  R.  3  Eq.  Cas.  279;  Stein  v. 
Burden,  24  Ala.  130. 

«  Ballard  v.  Dyson,  1  Taunt  277 ; 
Jackson  V.  Stacey,'  1  Holt,  455;  Cowling; 
V.  Higginson,  4  M.  &  W.  245  ;  Peardon  v. 
Underbill,  16  Q.  B.  123 ;  Davies  v.  Wil- 
liams,  id.  547  ;  Bower  v.  Hill,  2  Bing. 
N.  C.  339 ;  De  Rutzen  v.  Lloyd,  6  Ad.  & 
£1.  456  ;  Allan  v,  Somme,  11  id.  759 ; 
Higham  v.  Rabett,  6  Bing.  N.  C.  622 ; 
Henning  v.  Barnett,  8  Exch.  187  ;  Brooks 
V,  Curtis,  4  Lans.  (N.  Y.  S.  C.)  283 ; 
Wright  V.  Moore,  89  Ala.'  593  ;  Atwatcr  v. 
Bodfish,  11  Gray  (Mass.),  152  ;  Rexford  c. 
Marquis,  7  Lans.  (N.  Y.  S.  C.)  257  ;  Simp- 
son V.  Coe,  4  N.  H.  301 ;  Homer  v.  Stil- 
well,  35  N.  J.  807  ;  Noyes  17.  Morrill,  108 
Mass.  396  ;  Stiles  i;.  Hooker,  7  Cow.  (N. 
Y.)  266;  Burrell  v.  Scott,  9  id.  279; 
Dyer  v.  Dupey,  6  Whart  (Penn.)  584  ; 
Rogers  v.  Allen,  1  Camp.  313  ;  Martin  v. 
Gable,  id.  320  ;  Bealey  v.  Shaw,  6  East, 
208. 

3  Chandler  v.  Thompson,  3  Camp.  80 ; 
Weld  V,  Hornby,  7  East,  195 ;  Tapling 
V.  Jones,  11  H.  L.  Cas.  290 ;  Staight  v. 
Bum,  L.  R.  5  Ch.  App.  163. 
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life,*  or  for  a  term,^  or  if  the  owner  of  the  fee  was  a  minor,'  a  married 
woman,*  or  an  insane  person,*  no  right  can  be  acquired  during  the 
term,  or  while  the  disability  exists.  In  order  to  acquire  the  right,  the 
person  owning  the  estate  affected  thereby  must  be  in  a  condition  to 
resist  it.  But  where  the  adverse  use  has  begun  before  the  owner  of  the 
servient  estate  lets  it,  the  letting  of  the  estate  does  not  prevent  the 
acquisition  of  the  right.  He  having  been  in  a  position  to  resist 
the  adverse  use,  cannot,  by  voluntarily  putting  himself  in  a  position 
where  he  cannot  resist  it,  prevent  the  perfection  of  the  right  while  the 
estate  is  in  the  possession  of  the  tenant.*  Neither  does  the  fact  that 
the  premises  are  in  the  possession  of  a  tenant  prevent  the  perfection  of 
the  right,  if  the  injury  is  of  such  a  character,  and  is  known  to  the  land- 
lord, that  he  could  maintain  an  action  for  an  injur3'  to  the  reversion.^ 

It  is  only  as  against  such  rights  as  operate  an  injury  to  the  reversion, 
so  that  an  action  can  be  maintained  by  the  reversioner  therefor,  that  a 
prescriptive  right  can  be  acquired  while  the  premises  are  in  the  posses- 
sion of  a  tenant ;  and  then,  in  order  to  acquire  the  right,  the  user  must 
be  open,  and  of  such  a  character  that  the  reversioner  ma}*  fairly  be  pre- 
sumed to  have  knowledge  of  it,  or  actual  knowledge  must  be  shown. 
Indeed,  the  user  must  be  such  that  it  can  fairly  be  said  to  be  with  the 
acquiescence  of  the  reversioner,  aud  an  acquiescence  b\'  the  tenant  does 
not  bind  him.®  The  user  must  also  be  shown  to  have  been  peaceable 
and  uninterrupted,  so  that  it  can  be  said  to  have  been  acquiesced  in  by 
the  owner  of  the  estate  affected  b}'  it.®  The  prescription  begins  to  run 
from  the  time  when  a  legal  right  is  actually  invaded  by  ihe  nuisances,  so 
that  the  law  wiU  imply  damage  therefrom,  and  must  continue  for  the 
period  requisite  under  the  statute  for  acquiring  a  title  to  land  by  adverse 
enjoyment. '° 


1  McGregor  v.  Waite,  10  Gray  (Mass.), 
75 ;  Barker  v,  Richardson,  4  B.  &  Aid. 
579  ;  Wood  v.  Veal,  5  B.  &  S.  454  ;  Har- 
per  V.  Charlesworth,  4  B.  &  C.  574. 

2  Wood  V.  Veal,  atite,.  In  Bnght  v. 
Walker,  1  C.  M.  &  R.  211,  it  was  held 
that  the  user  must  be  such  as  to  give  a 
right  against  all  persons  having  estates  in 
the  lands  affected  thereby.  See  Winship 
V.  Hudspeth,  10  Exch.  8,  Alderson,  B. 

8  Watkins  v.  Peck,  IS  N.  H.  360 ; 
Mebane  v.  Patrick,  1  Jones  (N.  C),  26. 

*  McGregor  v.  Waite,  aide. 

*  Edson  v.  Munsell,  10  Allen  (Mass. ), 
657. 

*  Mebane  v,  Patrick,  ante;  Cross  v. 
Lewis,  2  B.  &  C.  686  ;  Fracey  v,  Atherton, 
36  Vt  503  ;  Wallace  v.  Fletcher,  10  Fos- 
ter (N.  H.).  434  ;  Tyler  v.  WUkinson,  4 
Mason  (U.  S.),  402. 


7  Wallace  r.  Fletcher,  10  Foster  (N. 
H. ),  153  ;  Shadwellr.  Hutchinson,  4  C.  & 
P.  333;  Tucker  V.  Newman,  11  Ad.  &  El. 
40. 

8  Bradbury  v.  Grinsel,  2  Wm.  Saun- 
ders, 175,  n. 

®  Bealey  v.  Shaw,  ante;  Stillman  v. 
AVlnte  Rock  Co.,  3  W.  &  M.  (U.  S.  C.  C.) 
549  ;  Nichols  v.  Aylor,  7  Leigh  (Va.), 
546;  Smith  v.  Miller,  11  Gray  (Mass.), 
148  ;  Tracey  v.  Atherton,  36  Vt.  514  ; 
Powell  V.  Bragg,  8  Gray  (Mass.),  441  ; 
Bailey  v,  Appleyard,  3  N.  &  P.  157. 

^^  Pollard  V.  Barnes,  2  Cush.  (Mass.) 
191;  Parks  v,  Mitchell,  11  Exch.  788. 
But  as  to  what  is  such  a  continuous  user 
as  will  perfect  the  right,  is  a  question  to  be 
determined  from  the  circumstances  of  each 
particular  case,  and  is  to  be  determined 
with  reference  to  the  nature  and  character 
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Sec.  183.  TroTmr^-^The  statate  begins  to  ran  in  an  action  of  trover 
from  the  time  of  eonyersion.^    ThuS)  in  the  Pennajlvania  case  cited  in 

of  the  right  chiimed  It  is  not  to  he  under-  reqmsite  elements  to  acquire  a  prescriptive 
stood  that  the  right  must  he  exercised  right  are  concisely  stated  ;  and  whether  or 
continuously,  in  the  strict  sense  of  the  not  they  exist  In  a  giren  case  is  a  question 
word,  without  cessation  or  interruption,  of  fact  to  he  determined  by  the  jury,  in 
but  that  it  is  to  be  exercised  as  contiflu-  view  of  the  right  claimed,  the  manner  in 
ously  and  uninterruptedly  as  the  nature  of  which  it  has  been  used,  and  the  purpose 
the  right  claimed  requires,  in  order  to  of  its  use.  The  burden  of  establishing 
satisfy  a  jury  that  the  right  claimed  is  the  existence  of  all  these  elements,  and 
commensurate  with  the  user.  Thus,  in  consequently  of  establishing  the  right,  is 
order  to  acquire  a  right  of  way  across  always  upon  him  who  asserts  it.  PoUoid 
another's  land,  it  is  not  essential  that  the  v.  Barnes,  2  Cush.  (Mass.)  191 ;  Watt  v. 
person  asserting  the  right  should  have  Trapp,  2  Rich.  (S.  C.)  136;  Geranger  v. 
passed  over  the  way  every  day  in  the  year,  Summers,  2  Ired.  (N.  C.)  229  ;  Winnepi- 
or  even  every  month  in  the  year.  It  is  sogee  Co.  v.  Young,  40  N.  H.  486. 
sufficient  if  he  has  used  the  way  as  his  con-  1  HorseAeld  v.  Oast,  Add.  (Penn.)  152; 
yenience  and  necessity  required,  and  that  Outhouse  v.-  Outhouse,  13  Hun  (N.  Y.), 
his  user  be  such  as  to  leave  no  room  to  130;  Montague  v.  Sandwich,  7  Mod*  99; 
doubt  his  intention  to  maintain  his  use  of  Fish  wick  p.  Sewall,  4  H.  &  J.  (Md.)  39S. 
the  way  as  of  right  Pollard  v.  Barnes,  In  this  view  it  becomes  important  to  ascer- 
2  Cush.  (Mass.)  191  ;  Bodfish  v.  Bod-  tain  what  amounts  to  a  conversion;  and  it 
fish,  105  Mass.  317  ;  Lowe  v.  Carpenter,  may  be  said  that  any  illegal  act  of  domin- 
6  Exch.  630,  Pakke,  B.  j  Parks  v.  ion  over  the  property  of  another  which 
Mitchell,  11  Exch.  788  ;  Hogg  9.  Gill,  1  amounts  to  the  assertion  of  a  title  therein^ 
McMuIIen  (S.  C),  359  ;  Nash  v,  Peders,  and  in  defiance  of  the  real  owner's  title,  is 
1  Speers  (S.  C),  17.  But  he  must  not  a  conversion,  Beckley  v.  Howard,  2  Brev, 
suflfer  unreasonable  periods  to  elapse  be-  (S.  C.)  94;  Webber  t,  Davis,  44  Me.  147; 
tween  his  acts  of  user.  Thus  it  has  been  whether  the  person  knew  of  the  plaintifi*s 
held,  that  where  a  party  claiming  a  right  title  thereto  or  not^  Harris  v.  Saunders, 
of  way  over  another's  land  to  get  the  hay  2  Strobh.  (S.  C.)  370 ;  and  even  though  a 
from  an  adjoining  lot  once  each  year,  the  person  does  not  claim  title  in  the  goods, 
exercise  of  this  right  once  a  year,  as  of  yet  if  he  exercises  dominion  over  them,  as 
right,  will  sustain  a  prescriptive  right  for  if  he  threatens  to  sue  the  owner  if  he  en- 
such  a  use.  Carr  v.  Foster,  3  Q.  B.  581.  ten  upon  his  premises  to  take  them  away. 
But  such  a  user  would  not  confer  a  right  of  he  is  chai^geable  with  their  conversion, 
way  for  any  purpose  and  at  any  time  that  Hare  v,  Pearson,  4  Ired.  0.  C.)  76. 
the  party  might  see  fit  to  exercise  it  The  Where  the  original  taking  is  wrongful,  a 
continuity  must  not  be  broken,  and  whether  right  of  action  accrues  immediately  with- 
er not  it  has  been  depends  upon  the  nature  out  a  demand,  and  of  course  the  statute 
of  the  easement  claimed,  and  non-user  in  begins  to  run  from  that  time,  Farringtmi 
reference  thereto.  In  Coke's  Litt.  1136,  the  r.  Payne,  15  Johns.  (N.  Y.)  481;  Wood- 
doctrine  as  borrowed  from  Bracton  is  laid  bury  «.  Long,  8  Pick.  (Mass.)  548;  Davis 
down  as  follows  :  "  The  possession  must  v.  Webb,  1  McConl  (S.  C. ),  218  ;  nor  is  a 
be  long,  continuous,  and  peaceable.  Long,  demand  necessary  where  there  has  been 
that  is,  during  the  time  required  by  law  ;  an  actual  conversion,  Darrell  v,  Mosher, 
continuous,  that  is,  uninterrupted  by  any  8  Johns.  (N.  Y.)  445;  Tompkins  v.  Hale, 
lawful  impediment;  and  peaceable,  be-  3  Wend.  (N.  Y.)  406;  Hlnes  r.  McEin- 
cause  if  it  be  contentious,  and  the  opposi-  ney,  3  Mo.  382  ;  Jewett  v.  Partridge,  12 
tion  be  on  good  grounds,  the  party  will  be  Me.  243.  But  when  goods  are  rightfully 
in  the  same  condition  as  at  the  beginning  obtained,  and  there. has  be^  no  actual 
of  his  enjoyment.  There  must  be  long  use,  conversion,  a  demand  is  neoessaiy  before 
without  force,  without  secrecy,  as  of  right,  an  action  can  be  brought,  and  in  such  a 
and  without  intemiption."    Here  all  the  case  the  statute  begins  to  ran  from  the 
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the  last  note,  an  action  of  trorer  was  brought  for  a  United  States  certi- 
ficate levied  upon  and  sold  on  an  execution,  and  it  was  held  that  the 
statute  began  to  run  from  the  date  of  sale.  But,  if  there  had  been  a 
demand  upbn  the  officer  for  the  certificate  before  the  sale,  the  statute 
would  have  run  from  the  time  of  demand  and  refhsal,  because  a  refdsal 
to  deliver  up  property  which  the  defendant  has  no  right  to  keep  on 
demand  amounts  to  a  conversion  of  itself.^  Where  an  actual  conver- 
sion is  shown  to  have  been  made,  although  not  known  to  the  owner,  the 
statute  runs  l¥om  the  date  of  the  conversion,  unless  the  defendant  has 
fraudulently  concealed  the  fact,  or  been  guilty  of  fraud  to  prevent  the 
owner  fi'om  obtaining  knowledge  of  it  within  the  statutory  period.'    So 

time  of  demand.    Montague  v.  Sandwich,  person  entitled  to  the  possession  of  them, 

ante;  Thorogood  v.  Robinson,  6  Q.  B.  722;  should  go  himself,  or  send  some  one  with 

Baldwin  v.  Cole,  6  Mod.  212.  a  proper  anthority  to  demand  and  receive 

^  Reade  v.  Markle,  3  Johns.  (N.  Y.)  them;  and  if  the  holder  of  the  goods  then 
523;  Montague  v.  Smith,  ante.  In  Comp-  refuses  to  deliver  them  up,  or  permit  them 
ton  V.  Chandless,  4  Esp.  20,  Lord  Ken-  to  be  removed,  there  will  be  evidence  of 
TON  said,  as  to  the  plea  of  the  statute  of  a  conversion.  Thorogood  v,  Robinson,  6 
limitations,  that  the  inclination  of  his  mind  Q.  B.  772;  for  "  whoever,"  observes  Holt, 
was  that  the  plea  was  insufficient.  That  C.  J.,  "takes  upon  himself  to  detain  an- 
in  the  case  of  an  action  for  trover,  if  the  other  man's  goods  from  him  without  cause, 
goods  are  left  with  another  the  statute  of  takes  upon  himself  the  right  of  disposing 
limitations  does  not  begin  to  run  from  the  of  them,"  and  is  guilty  of  a  conversion, 
time  of  delivery,  but  from  the  time  of  Baldwin  v.  Cole,  6  Mod.  212.  The  de- 
demand  and  refusal.  According  to  Lord  mand  and  refusal  do  not  in  themselves 
Holt,  the  very  assuming  to  one's  self  the  constitute  the  conversion.  They  are  evi- 
property  and  right  of  disposing  of  another  denoe  of  a  conversion  at  some  previous 
man's  goods  is  a  conversion  of  them.  "And  period.  Wilton  47.  Oirdlestone,  6  B.  ft 
certainly,"  observes  Lord  Ellenborouoh,  Aid.  847. 

"a  man  is  guilty  of  a  conversion  who  takes         ^  Granger  «.  Oeorge,  5  B.  k  C.  149; 

my  property  by  assignment  from  another,  Johnson  v.  White,  21  Miss.  584  ;  Smith 

who  has  no  authority  to  dispose  of  it;  for  «.  Newby,  18  Id.  159;  Short  v,  McCarthy, 

what  is  that  but  assisting  that  other  in  3  B.  &  C.  626 ;  Mc Wills  t.  Browne,  15 

carrying  his  wrongful   act  into  effect?"  Mass.  82;  Ward  v.  Dulancy,  23  Miss.  410; 

M'Combie  t7.  Davies,  6  East,  540.     And  if  Clark  v.   Marriott,    9  Gill  (Md.),   381; 

such  person  acts  as  agent  for  another  who  Brown  v,  Howard,  2  B.  &  B.  73;  Jordan 

subsequently,   although   without   knowl-  v.  Thornton,  7  Ga.  517;  Deuch  v.  Walker, 

edge  that  the  sale  was  illegal,  adopts  it,  14    Mass.   499  ;    Harris   v.   Saunders,   2 

the  latter  wUl  also  be  liable.     Hilbery  Strobh.  (S.  C.)  370;  Ashmeadi;.  Kellogg, 

T.  Hatton,  83  Law  J.  Exch.  190;  Fowler  28  Conn.  70.     That  a  fraudulent  conceal- 

V,  Hollins,  L.  R.  7  Q.  B.  616.  ment  of  the  fact  of  conversion  will  defeat 

When  the  chattels  of  the  plaintiff  have  the  operation  of  the  statute,  except  from 

not  been  wrongfully  taken  possession  of  the  time  when  the  facts  were  or  ought  to 

by  the  defendant,  but  have  come  into  his  have  been  discovered,  has  been  held  in 

hands  in  a  lawful  manner,  he  cannot  be  South  Carolina  and  Mississippi,  and  donbt- 

made  responsible  for  a  conversion  of  them  less  would  be  held  in  all  the  States  where 

until  they  have  been  demanded  of  him  by  fraud  is  regarded  as  sufficient  to  suspend  the 

the  owner  or  the  person  entitled  to  the  operation  of  the  statute  in  any  case.  Fears 

possession  of  them,  and  he  has  refused  to  v.  Sykes,  36  Miss.  688;  Clarke  v.  Reeder, 

deliver  them  up.    Whenever,  therefore,  1  Speers  (S.  C),  898;  Simons  v.  Fox,  12 

the  goods  of  one  man  have  lawfully  come  Rich.  (S.  C.)  L.  892. 
into  the  hands  of  another,  the  owner,  or 


470 


STATUTES  OF  LIMITATION. 


[chap.   XV. 


where  the  original  taking  is  unlawful,  as  no  demand  is  necessary,  or 
proof  of  actual  conversion,  a  right  .of  action  accrues  from  the  time  of 
the  taking.^  The  question  as  to  bow  far  the  title  to  personal  property 
is  affected  b}'  its  retention  by  a  person  until  the  statute  has  barred  an 
action  for  its  recovery  is  one  of  considerable  importance ;  and  it  may  be 
said  that,  within  the  jurisdiction  where  the  statute  has  run  upon  the 
claim,  there  seems  to  be  no  question  but  that  the  effect  of  the  statute 
is  to  transfer  the  legal  title  to  the  person  in  possession,  so  that  he  may 
maintain  an  action  even  against  the  former  owner  for  any  interierence 
therewith.'  Thus,  where  a  tenant  erects  buildings  upon  leased  premises 
and  permits  them  to  remain  there  for  more  than  six  3'ears  after  his 
time  has  expired,  the  statute  of  limitations  bars  all  claim  for  their  re- 
covery bj'  him,  and  transfers  the  title  thereto  to  the  owner  of  the  land.* 
But,  in  order  to  defeat  the  title  of  the  true  owner  to  the  property,  the 
possession  must  be  adverse,  the  same  rule  obtaining  in  this  respect  as 
obtains  relative  to  lands ;  *  but  the  possession  must  be  continuous  in 
the  person  seeking  to  avail  himself  thereof,  and  he  cannot  tack  it  to  the 
possession  of  another,  and  thus  acquire  title  under  the  statute.*  If 
the  propert}'  is  held  as  bailee  under  a  contract,  or  in  recognition  of  the 
owner's  title,  the  statute  does  not  run  against  the  owner  until  the  per- 
son so  holding  it  has  done  some  decisive  act  evincing  a  determination 
to  deny  the  owner's  title.  Thus,  where  bonds  were  pledged  to  a  per- 
son as  security  for  a  loan,  and  held  by  him  for  several  3'ears,  it  was 
held  that  the  statute  did  not  begin  to  run  against  the  owner  until  he 
had  repaid  the  loan  and  demanded  the  bonds ;  and  then,  upon  the  re- 
fusal or  neglect  of  the  pledgee  to  return  them,  the  statute  began  to  run, 
and  not  before.*  In  such  a  case,  the  owner  has  his  choice  of  remedies, 
either  in  trover  for  the  conversion,  or  in  assumpsit  for  the  value,  of  the 
property,  upon  the  implied  contract  to  return  the  propert}^  on  pa^Tnent 
of  the  loan ;  consequently,  although  an  action  of  trover  may  be  barred, 
a  remedy  maj'  still  remain  upon  the  implied  contract.' 

Sec.  184.  Trespaas,  Assaiilt,  Sec.  —  In  an  action  for  seizing  personal 
property  under  an  execution  against  a  stranger,  the  statute  begins  to 
run  from  the  date  of  seizure,  and  the  fact  that  a  claim  to  the  property 
is  interposed  and  litigated  in  the  same  case  will  not  suspend  the  opera- 


i  Davis  V.  Webb,  1  McCord  (S.  C). 
218 ;  Woodbury  v.  Long,  8  Pick.  (Mass.) 
543. 

2  Mercein  v.  Burton,  17  Tex.  206  ; 
Winburn  v.  Cochran,  9  id.  123,  also  148; 
Cockfield  V,  Hudson,  1  Brev.  (S.  C.)  811; 
McArthur  v.  Carver,  32  Ala.  75  ;  Howell 
V,  Hair,  15  id.  194;  Bohanan  v.  Chapman, 
17  id.  696;  Ewell  v.  Tedwell,  20  Ark.  186; 
Vandever  v.  Vandever,  8  Met.  (Ky.)  187; 
Clarke  v.  Slaughter,  84  Miss.  65;  Devine 
V.  Bullock,  3  Met;  (Ky.)  418. 


«  Preston  v,  Briggs,  16  Vt.  124. 

*  Baker  v.  Chase,  56  N.  H.  61. 

*  Beadle  v.  Hunter,  8  Strobh.  (S.  C.) 
81 ;  Hobbs  v.  Bullard,  5  Sneed  (Tenn.), 
895  ;  MofTatt  v,  Buchanan,  11  Humph. 
(Tenn.)  861 ;  Wells  v.  Ragland,  1  Swan 
(Tenn.),  601. 

«  Roberts  v,  Berdell,  61  Barb.  (S.  Y.) 
87;  Jones  v.  Jones,  18  Ala.  248. 

7  Kirkman  v.  Phillips,  7  Heisk.  (Tenn.) 
222. 
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tion  of  the  statute ;  ^  and  Id  all  cases  of  trespass,  either  to  the  person  or 
property,  the  statute  runs  from  the  time  it  was  committed,^  and  not 
from  the  time  when  the  full  extent  of  the  injury  was  ascertained. 
This  is  also  the  rule  as  to  trespass  quare  clausum  fregit  for  mesne 
profits.'  In  equity  as  well  as  at  law,  in  the  absence  of  any  special 
circumstances  to  the  contrary,  a  trespasser  in  possession  of  the  estate 
of  another  must  account  for  the  mesne  profits  for  the  whole  time  he  has 
been  in  possession,  so  far  as  the  account  is  not  barred  by  any  express 
statute.  But  such  circumstances  are  readily  assumed  ;  and  where  the 
defendants  have  been  in  justifiable  ignorance  of  plaintiff's  title,  the 
account  will  usually  be  taken  only  from  the  date  of  the  filing  of  the  bill.* 
In  an  adverse  suit  in  the  nature  of  an  ejectment  bill,  the  account  is 
directed  only  from  the  filing  of  the  bill ;  but  in  a  suit  against  a  person 
in  a  fiduciary  character  the  account  is  taken  either  from  the  original 
period,  or  if  the  court  thinks  so  fit,  on  account  of  the  plaintiff's  laches, 
for  the  six  years  only  previous  to  the  filing  of  the  bill.*  But  this  is  so 
only  in  cases  where  there  is,  to  quote  the  words  of  Turner,  L.  J., 
"No  fraud,  no  suppression,  no  infamy." • 

Sec.  185.  Criminal  Conversation.  —  An  action  for  crim,  con.  is 
treated  as  an  action  on  the  case  rather  than  in  the  nature  of  trespass, 
as  the  injury  is  consequential  rather  than  direct,  and  consequently  the 
life  of  the  remedy  depends  upon  the  statutory  period  provided  for 
actions  on  the  case.''  Of  course  the  statute  bejgins  to  run  from  the  time 
when  the  offence  was  committed. * 

Sec.  186.  Seduction.  —  In  an  action  for  seduction,  the  statute 
begins  to  run  from  the  date  of  the  seduction ;  but  in  an  action  by  a 
parent  for  the  loss  of  service  resulting  from  such  seduction,  the  statute 
does  not  begin  to  run  until  the  birth  of  the  child  and  the  mother's 
recovery  therefrom,*  or  in  other  words,  until  the  loss  of  service  has 
accrued. 

Sec.  187.  Failure  to  perform  Duty  imposed  by  Statute.  —  Where 
the  statute  imposes  a  duty,  and  specifies  a  time  within  which  it  shall  be 
performed,  and  gives  to  certain  parties  a  remedy  if  it  is  not  perfoimed, 
the  statute  begins  to  run  immediately  upon  the  failure  to  perform  within 
the  time  specified.  Thus,  where  the  statute  requires  the  ofiScers  of  a 
corporation  to  file  an  annual  report  in  a  certain  ofi3ce,  on  or  before 

1  Baker  v.  Boozer,  58  Ga.  195.  *  Per   Wood,   V.   C,  in  Thomas  r. 

3  Kerns  v.  Schoomaker,  4  Ohio,  331.  Thomas,  2  E.  &  J.  79. 

8  Hill   V.   Myers,    46    Penn.   St.   16 ;         •  Hicks  v.  SaUitt,  8  De  G.  M.  k  G. 

Lynch  v.  Cox,  28  id.  265.  782. 

*  Dormer  v,  Fortescue,  8  Atk.   124 ;  ^  Cook  v,  Sayer,  2  Wils.  85;  Sanborn 

Pettiward  v.  Prescott,  7  Ves.  541;  Bowes  v.  Neilson,  5  N.  H.  314;  Macfadden  v. 

V.    East   London  Waterworks,    8    Madd-  Olivant,  6  East,  888. 
375-883;  Attorney-General  v.  Corporation  *  Tidd's  Practice,  6. 

of  Exeter,  2  Russ.  45  ;  Clarke  ».  Yonge,  •  Wilhoit  v,  Hancock,  5  Bush  (Ky. ), 

5  Beav.  523.  567. 


472  STATUTES  OF  LIMITATION.  [CHAP.   XV. 

a  certain  day,  and  provides  certain  remedies  upon  a  failure  to  make 
SQch  report,  the  statute  begins  to  run  immediately  upon  a  failure  to 
perform  by  the  day  named.^  In  all  such  cases,  the  decisive  question 
is,  When  did  the  plaintiff's  right  of  action  first  accrue?  and  from  that 
date  the  statute  runs. 

1  Dackworth  v.  Boacb,  8  Daly  (N.  Y.  a  P.),  150. 
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